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MEMORANDA. 

On  the  first  day  of  this  Temii  Thomas  Denrnan,  Esquire, 
took  his  seat  within  the  bar  of  this  Court,  having,  in  the 
previous  vacation,  received  a  patent  of  precedence. 

During  the  Term,  Edwcurd  Goulburn,  Esquire,  was 
raised  to  the  degree  of  the  Coif,  and  gave  rings  with  the 
motto: — **  Nulla  retrorsum.'* 


EXCHEQUER  OF  PLEAS. 


HiGGiNS,  Assignee  of  Caktmell,  a  Bankrupt,  v.  M'Adam.        1829. 

X  HIS  was  an  action  for  money  had  and  received  to  the  The  act  of  bank- 
ruptcy by  lying 
in  prison  twen- 
ty-one dayi  under  tfie  statute  6  (7«o.  4,  c  16,  s.  5,  does  not  relate  to  the  time  of  the  arrest 

The  twenty-one  days  during  which  a  trader  must  lie  in  prison  to  constitute  an  act  of  bankruptcy 
under  the  statute  6  Geo.  4,  c.  16,  s.  5,  are  reckoned  inclusively. 

A  plaintiff  in  execution  upon  a  Judgment  by  confession  ceases  to  be  a  creditor  having  security  1 
for  hU  debt  within  the  statute  6  Geo,  4,  c.  16,  s.  108,  when  the  goods  seized  under  that  execution  I 
are  sold,  even  though  an  act  of  bankruptcy  be  committed  before  the  return  of  the  writ  I 

The  acts  of  a  special  bailiff  appointed  by  a  plaintiff  in  execution,  who  indemnifies  the  Sheriff,  are 
equivalent  to  the  acts  of  the  plaintiff  himself ;  and  therefore,  where  a  plaintiff  in  execution  upon  a 
judgnient  by  confession,  appointed  a  special  bailiff  who  seized  and  sold  goods  during  two  days,  for 
part  of  which  he  received  the  money,  and  for  the  rest  gave  credit,  before  an  act  of  bankruptcy 
was  committed  by  the  defendant,  it  was  held  that  the  plaintiff  was  entitled  to  retain  the  proceeds  of 
tbote  sales  against  the  assignees,  although  the  fi,  fa.  was  not  returnable  before  the  act  of  bank- 
ruptcy. 

TOL.  III.  B 
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CASES  IN  THE  EXCHEQUER, 


Ejcch,  of  PUas,  use  of  the  assignee  of  Robert  Cartmell,  a  bankrupt.     The 
^     defendant  pleaded  the  general  issue.     The  cause  came  on 
HiGGiNs       to  be  tried  at  the  last  March  assizes  for  the  county  of 
M'Adam.       Lancaster,  before  Mr.  Baron  Hullock,  when  a  verdict  was 
found  for  the  plaintiff^  with  241/.  4^.  \\d.  damages,  sub- 
ject to  the  opinion  of  the  Court  on  the  following  case. 

•'  The  plaintiff  in  this  action  is  assignee  of  the  estate  and 
effects  oi  Robert  Cartmell,  late  of  Penrith,  gunsmith  and 
iron  dealer,  under  a  commission  of  bankrupt,  dated  Au- 
gust 30th,  18>^7.  The  trading  and  a  sufficient  petitioning 
creditor's  debt  were  proved.  The  act  of  bankruptcy  was 
committed  by  the  bankrupt  lying  in  gaol  more  than  twenty - 
one  days  upon  an  arrest  for  debt.  He  was  arrested  for 
debt  on  the  4th  Juli/,  1827,  under  a  Capias  ad  responden- 
dum at  the  suit  of  a  creditor,  and  remained  in  custody  on 
that  arrest  until  the  5th  Juli/,  when  he  was  taken  to  the 
county  gaol,  where  he  continued  in  prison  upon  the  same 
arrest  until  the  commencement  of  this  suit.  The  action 
is  brought  to  recover  24  H.  4*.  lie?,  as  the  proceeds  of  the 
stock  in  trade  and  other  effects  of  the  bankrupt,  sold  un- 
der a  writ  of  Ji.Jla.  directed  to  the  Sheriff  o(  Cumberland, 
grounded  on  a  judgment  by  confession  entered  up  on  a 
warrant  of  attorney  given  by  the  bankrupt  to  the  defend- 
ant. The  warrant  of  attorney  was  given  on  the  18th  June, 
1827,  and  was  filed  on  the  29th  of  the  same  month,  when 
judgment  was  signed,  and  a  writ  otji.ja.  was  issued;  and, 
on  the  evening  of  July  3rd,  1827,  the  seizure  of  the  bank- 
rupt's effects  was  made.  The  sale  of  the  effects  under 
the  execution  began  on  the  23rd,  and  continued  during 
the  24th  and  25th  days  of  Juli/.  The  goods  were  sold  by 
auction,  some  on  the  23rd,  for  prices  amounting  to  94L 
13*.  8d.,  others  on  the  24th,  for  80/.  8*.  lid.,  and  others 
on  the  25th  Julf/,  for  66/.  2s.  4rf.  A  son  of  the  defend- 
ant's attorney,  who  was  his  clerk,  attended  the  sale  as  clerk 
of  the  sale,  and  received  the  money,  which  was  paid  to  him 
as  clerk  of  the  sale,  to  the  amount  of  50/.  on  the  23rd, 
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about  50/.  on  the  J34lh,  and  the  remainder  on  the  25th  Erch,  of  Pleas, 

1829. 
July  and  subsequently,  and  he  paid  over  the  whole  to  the  *  ^ 

defendant  a  fortnight  afterwards.  Higgins 

In  the  county  of  Cumberland^  it  is  the  practice  for  the  M'Adam. 
Sheriff  not  to  have  bound  bailiffs^  but  each  warrant  is  made 
out  by  the  Sheriff  and  delivered  to  a  special  bailiff,  ap- 
pointed by  the  party  requiring  the  warrant,  on  an  indem- 
nity given  on  his  behalf  to  the  Sheriff.  On  the  present 
occasion,  the  warrant  on  the^.yb.  was  directed  to  a  special 
bailiff  appointed  by  the  defendant's  attorney,  who  gave 
his  own  indemnity  to  the  Sheriff.  The  special  bailiff 
seized  the  effects  and  kept  possession  until  and  during  the 
sale.  The  defendant*s  attorney  attended  at  the  sale  on 
behalf  of  the  defendant. 

"  The  question  for  the  opinion  of  the  Court  is, — Whether 
the  plaintiff  is  entitled  to  recover  the  whole  or  any  part  of 
the  sum  of  241/.  4^.  \\d.  If  the  Court  shall  be  of  opinion 
that  he  is  entitled  to  recover,  the  verdict  is  to  be  entered 
for  such  sum  as  the  Court  shall  direct;  if  not,  a  nonsuit 
is  to  be  entered." 

In  Michaelmas  term  the  case  was  argued  by 

Parke, ./.,  for  the  plaintiff.— The  plaintiff  is  entitled  to 
recover  the  full  amount  for  which  the  goods  were  sold  5 
or,  at  all  events,  the  proceeds  of  the  last  day's  sale.  He 
is  entitled  to  recover  the  whole :  Jirst,  because  the  act  of 
bankruptcy^  by  relation  to  the  day  of  the  arrest,  was  com- 
plete before  any  part  of  the  goods  was  sold ;  and  secondly, 
because  even  if  the  act  of  bankruptcy  had  no  relation,  it 
was  complete  on  the  24th  July,  when  the  twenty-one  days 
had  expired,  before  the  proceeds  of  the  sale  were  paid  over 
to  the  defendant.  The  first  branch  of  this  proposition  de- 
pends upon  the  true  construction  of  the  fifth  section  of  the 
new  Bankrupt  Act,  6  Geo.  4,  c.  16  (o).     Some  difliculty 

(//)  See  the  enactment,  in  the  judgment  of  tlie  Court. 

B  2 


Y  CASES  IN  THE  EXCHEQUER, 

Exch.  of  Pleas,  may  arise  from  the  obscure  wordin&f  of  this  enactment, 
1829 

^     which  differs  from  the  statute  21  Jac.  1,  c.  19,  s.  2,  by  the 

HiooiNs  provisions  of  which  the  act  of  bankruptcy  had  relation 
M'Adam.  back  to  the  day  of  the  arrest ;  but  it  is  nevertheless  con- 
sistent with  the  enactment,  that  the  relation  should  take 
effect,  and  it  may  be  so  read  by  suspending  the  sense,  and 
considering  each  provision  to  be  a  member  of  the  same 
sentence.  In  the  ordinary  construction  of  the  clause,  there 
would  seem  to  be  a  distinction  between  lying  in  prison 
and  an  escape.  But  there  is  no  reason  in  principle  for 
such  a  distinction,  the  object  of  a  relation  being  to  pre- 
vent the  intermediate  disposal  of  property,  which  is  alike 
applicable  to  either  case.  The  absurdity  of  a  contrary  con- 
struction may  be  easily  illustrated.  Suppose  a  trader  to 
be  arrested,  and  to  lie  in  prison  for  twenty-one  days:  then, 
according  to  that  construction,  he  would  be  a  bankrupt 
from  the  last  day  of  his  imprisonment;  but  should  he  lie  in 
prison  for  a  longer  period,  say  twenty-two  days,  and  then 
escape,  the  act  of  bankruptcy  would  have  relation  to  the 
day  of  the  arrest.  A  construction  involving  such  an  ab- 
surdity should  be  avoided,  particularly  where,  by  sus- 
pending the  sense  to  the  last  part  of  the  sentence,  the 
words  "  from  the  time  of  such  arrest,"  may  be  rendered  ap- 
plicable to  every  member  of  the  sentence,  the  intention  of 
the  legislature  may  be  effectuated,  and  all  absurdities  may  be 
avoided.  By  the  provisions  of  the  old  act  (a),  there  was  no 
relation  in  the  event  of  an  escape.  It  would  be  singular  to 
take  from  the  one  case  such  a  provision,  and  to  apply  it  to 
another  alternative,  to  which  before  no  such  enactment  was 
applicable.  That  could  not  be  the  intention  of  the  Legisla- 
ture ;  but,  on  the  contrary,  it  is  clear  that  the  object  of  a 
relation  was  to  prevent  an  intermediate  disposal  of  proper- 
ty, a  provision  highly  beneficial  for  the  prevention  of  fraud. 
This  construction  is  favoured  by  the  proviso  of  the  sec- 

(fl)  21  Jac.  1,  c.  19,  s.  2. 
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tfcn,  which,  in  cases  of  arrest  before  the  late  act  comes  into  ExcH.  of  Pieas^ 

1829. 
operation^  continues  the  old  enactment.     If  this  be  the  true  ^ 

construction^  the  act  of  bankruptcy  was,  by  relation,  com-  Hiooins 
mitted  on  the  4th  July^  and  the  plaintiff  is  entitled  to  recover  m'Adam. 
the  proceeds  of  the  sale.  But  even  should  this  construction 
fail,  the  plaintiff  is  still  entitled  to  the  whole,  because, 
although  there  was  a  partial  levy,  no  part  of  the  proceeds 
was  paid  to  the  defendant  until  after  the  act  of  bankruptcy 
was  complete;  and  the  money  having  been  paid  to  the 
agent  of  the  Sheriff,  he  was  entitled  to  retain  it  until  the 
return  of  the  writ ;  imtil  which  time,  or  at  least  until  the 
money  was  paid  over,  the  defendant  could  not  be  satis- 
fied (a). 

At  all  events,  the  plaintiff  is  entitled  to  recover  the  pro- 
ceeds of  the  last  day*s  sale.  This  depends  upon  the  con- 
struction of  the  statute  6  Geo.  4,  c.  16,  s.  108,  upon  which 
several  cases  have  already  occurred.  The  first  question 
arose  in  the  case  of  Taylar  v.  Taylor  (6),  where  the  Court 
of  King's  Bench  refused  to  interfere  upon  a  summary  appli- 
cation to  set  aside  an  execution  issued  upon  a  judgment  by 
nil  dicit,  observing  that  the  assignees  might  bring  an  ac- 
tion of  trover  against  the  Sheriff,  if  the  true  construction 
were  that  the  execution  was  defeated.  The  next  case  was 
that  of  Wymer  v.  Kemble^c),  in  which  a  creditor  who 
bad  obtained  judgment  by  non  sum  informatuSy  issued  a 
ji.fa.^  and  took  a  bill  of  sale  of  the  goods  seised  under  it, 
after  which  the  debtor  became  bankrupt,  and  the  assig- 
nees seized  the  goods.  Lord  Tenter  den  there  held,  that 
the  dividing  point  now  was,  that  if  a  creditor  obtain  judg- 
ment after  verdict^  and  seize  the  goods  before  the  bank<» 
ruptcy,  he  may  proceed  to  sell,  notwithstanding  the  bank- 
ruptcy;  but  that  in  other  cases  he  has  no  right,  unless  the 
execution  has  been  perfected  by  sale  before  the  bank- 

(a)  See  upon  this  point  the  case  (6)  8  D.  &  R.  159;  5  B.  &  C. 

of  Morland  v.  Pellaii,  8  B.  &  C.      392. 
722.  (r)  6  B.  &  C.  470. 


CASES  IX  THE  EXCHEQUEK, 

•'''^  /wf'^'**'   ruptcy.     But  the  most  recent  decision  is  tliat  of  Notley  v. 

v,...^,^,..^  Buck  (a),  which  is  precisely  in  point  upon  this  part  of  the 
HioGiNs  argument.  That  was  an  action  for  money  had  and  re- 
M'Adam.  ceived,  against  a  Sheriff,  under  these  circumstances: — 
Two  judgments  having  been  obtained  by  nil  dicit  against 
Jai*man,  writs  of  ^.  fa.  were  issued  and  deUvered  to  the 
defendant  who  seized  the  goods,  but,  before  the  goods 
were  sold,  Jarman  cominitted  an  act  of  bankruptcy,  upon 
wHich  a  commission  issued.  The  Sheriff's  officer  sold 
tlie  goods,  and  paid  the  proceeds  to  the  judgment-credi- 
tor, upon  which  the  assignees  brought  an  action;  and  the 
Court  held  that  he  was  not  justified  in  p'lying  over  tlic 
money,  but  was  liable  to  be  sued  for  it  by  the  assignees,  in 
an  action  for  money  had  and  received. 

AldersoUy  for  the  defendant. — The  act  of  bankruptcy 
has  no  relation,  by  the  provisions  of  the  late  act  of  Par- 
liament, to  the  first  arrest.  By  the  fifth  section,  three 
classes  of  acts  of  bankruptcy  are  contemplated.  Arrest 
or  commitment  to  prison  for  debt,  or  on  any  attachment 
for  non-payment  of  money,  is  the  first;  a  detainer  for  debt 
after  commitment  for  any  other  cause,  is  the  second ;  and 
the  third  is,  an  escape.  The  two  first  are  classed  toge- 
ther, but  the  last  is  separate  and  distinct,  for  this  plain 
and  obvious  reason,  that,  in  the  two  first  cases,  the  expi- 
ration of  the  imprisonment  may  be  ascertained,  whereas  it 
may  be  doubtful  at  what  period  the  escape  took  place, 
which  might  create  a  difficulty,  unless  the  day  were  in  that 
case  fixed  from  the  date  of  the  arrest.  The  words  of  the 
clause  are  plain  and  intelligible,  and  it  does  not  follow, 
because  by  the  proviso  acts  of  bankruptcy,  which  com- 
menced before  the  act  came  into  operation,  were  not  to 
be  complete  until  the  party  had  been  in  prison  for  two 
months,  that  the  doctrine  of  relation,  as  applicable  to  ar- 

(//)  8  B.  &  (.'.  160;  2  M.  v^   U.  08. 
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rests,  would  even  in  that  case  be  embodied  into  the  pre-  Exch,  of  pieas, 
sent  statute.     But  it  is  said,  that   the  proceeds  of  the  ^ 

sale  were  not  paid  to  the  defendant  until  after  the  act  Hiogins 
of  bankruptcy,  and  that,  therefore,  this  being  a  judgment  m'Adam. 
by  confession,  the  plaintiff  has  no  title  to  retain  the  money. 
The  108th  section  of  the  statute  has  been  construed  to 
apply  merely  to  such  persons  as  have  security  from  the 
bankrupt.  Now,  in  this  case,  the  execution-creditor  had 
no  right  to  come  upon  the  bankrupt  for  his  debt,  but 
could  look  to  the  Sheriff  merely ;  he  had  the  money  in  his 
hands,  and  the  defendant  having  that  security,  could  not 
consider  the  bankrupt  as  his  debtor^  Clerk  v.  Withers  (a). 
After  a  levy  to  the  amount  of  the  debt,  under  dLji.fa,^  the 
plaintiff  has  no  further  remedy  against  the  defendant,  but 
can  only  proceed  against  the  Sheriff;  for,  the  defendant 
having  lost  his  goods,  may  plead  to  an  action  on  the  judg- 
ment that  the  goods  were  levied  under  difi^fa.  Perkinson 
\\  Gilford  (Jb).  But  the  special  custom  found  in  the  case 
is  a  complete  answer  to  this  argument ;  for,  where  the  ex- 
ecution-creditor indemnifies  the  Sheriff,  and  appoints  his 
own  bailiff,  the  receipt  by  the  bailiff  is  a  receipt  by  tha 
execution-creditor;  insomuch,  that,  even  were  the  money 
misapplied,  the  Sheriff  would  not  be  responsible. 

Parkcy  in  reply. — But  one  reason  is  suggested  why  the  re- 
lation should  not  apply  equally  to  an  arrest  as  to  an  escape. 
It  is  said  that  a  difficulty  may  exist  in  fixing  the  precise 
period  of  an  escape,  but  that  difficulty  never  occurred 
upon  the  statute,  2]  Jac.  1,  c.  19,  s.  2,  which  did  not  cre- 
ate a  relation  in  the  event  of  an  escape.  With  respect  to 
the  second  branch  of  the  first  proposition,  it  is  said  that 
the  plaintiff  ceases  to  be  a  creditor  at  the  moment  of  the 
seizure.  That  cannot  be  the  true  construction  of  the  sta- 
tute, because  it  considers  a  creditor  who  has  an  execution 

(«)  1  Salk.  322;  lA.  Ray.  1072.  (h)  Cro.  Car.  539. 
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iSxe*.  of  PUoit   served  and  levied^  as  one  who  bos  a  security  for  his  debt# 
^  •  V     Under  the  same  words  in  the  statute  21  Jac.  1,  c.  19,  s*9, 
HiooiNff       it  was  adjudged  to  operate  as  a  discharge  where  the  goods 
MfADAv.       we^^  seized;  but  the  proviso  in  this  statute,  which  fixes 
upon  the  exception,  makes  a  distinction,  and,  in  cases  like 
the  present,  entitles  the  execution-creditor  to  retain  that 
money  merely  which  has  been  paid  before  the  act  of  bank- 
ruptcy.    Wymer  v.  Kemble.    The  custom  found  in  the 
case  does  not  affect  the  questicm;  for,  untU  the  Sheriff  baa 
rendered  his  account  of  poundage  and  expenses,  no  fixed 
sum  is  due  to  the  plaintiff  in  execution:  but,  even  in  that 
view  of  the  case,  the  {^aintiffis^  entitled  to  recover  the  mo-* 
ney  paid  after  the  S4th  July. 

Cur.  adv.  vulU 

Garrow,  B.,  after  statbg  the  facts  of  the  case,  now 
delivered  the  judgment  of  the  Court  as  follows: — Two 
questions  were  made  upon  the  argument  of  this  case,— 
Firsts  whether  the  act  of  bankruptcy,  by  relation  to  the 
time  of  the  arrest,  was  complete  on  the  4th  of  July; — and 
secondly,  if  the  act  of  bankruptcy  was  not  complete  until 
the  S4th  of  that  month,  whether,  under  the  circumstances 
of  the  case,  the  plaintiff  was  not  still  entitled  to  the  whole 
sum  levied  under  the  writ  oi  fieri  facias.  As  to  the  first 
point,  if  the  act  of  bankruptcy  was,  by  relation  to  the  4th 
of  July,  complete,  the  plaintiff  would  be  entitled  to  retain 
the  verdict  for  the  entire  sum,  the  execution  being  found- 
ed on  a  judgment  by  confession,  and  there  having  been  no 
actual  sale  until  after  the  act  of  bankruptcy.  The  ques- 
tion as  to  the  act  of  bankruptcy  arises  on  the  construction 
of  the  5th  section  of  the  statute  6  Geo.  4,  c.  16,  which  is 
as  follows: — That  where  any  such  trader  having  been  ar- 
rested or  committed  to  prbon  for  debt,  or  on  any  attach-' 
ment  for  non-payment  of  money,  shall,  upon  such  or  any 
other  arrest,  or  commitment  for  debt,  or  non-payment  of 
money,  or  for  any  detention  for  debt,  lie  in  prison  for 
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twenty-one  days,  or  having  been  arrested  or  committed  ^^^i**^' 
to  prison  for  any  other  cause^  shall  lie  in  prison  for  twenty-     v^...^^.^.^ 
one  days  after  any  detainer  for  debt  lodged  against  him,       Hiociks 
and  not  discharged,  every  such  trader  shall  be  thereby       M'Adaii. 
deemed  to  have  committed  an  act  of  bankruptcy;  or,  if  any 
such  trader  having  been  arrested,  committed,  or  detained 
for  debt,  shall  escape  out  of  prison  or  custody,  every 
stich  trader  shall  be  deemed  to  have  thereby  committed 
an  act  of  bankruptcy  Jrom  the  time  of  such  arrest,  com- 
mitment or  detainer,   provided  thpt,  if  any  such  trader 
shall  be  in  prison  at  the  ifj^  of  theo6mmencement  of  this 
act,  such  trader  shall  not  be  deemed  to  have  conunitted 
an  act  of  bankruptcy  by  lying  in  prison,  until  he  shall  have 
lain  in  prison  for  the  period  of  two  months.     This  clause 
creates  three  acts  of  bankruptcy.    The  two  first  are,  where 
a  trader  lies  in  prison  for  debt  for  twenty^one  days,  or, 
having  been  arrested  or  committed  to  prisonybr  any  other 
cause,  shall  lie  in  prison  for  twenty- one  days  after  a  de- 
tidner  for  debt  lodged  against  him.     The  act  says,  that 
every  such  trader  shall  thereby  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy.     Now,  if  the  clause  had 
stopped  there,  no  question,  as  it  seems  to  me  (and  in 
which  the  rest  of  the  Court  who  heard  the  argument  con- 
cur), could  have  arisen  on  the  point.     The  clause  then  pro- 
ceeds, or  if  any  trader  having  been  arrested  for  debt  shall 
escape  out  of  prison,  every  such  trader  shall  be  deemed  to 
have  thereby  committed  an  act  of  bankruptcy  from  the  time 
of  such  arrest,  provided  that  no  trader  in  prison  at  the  time 
of  passing  the  act  shall  be  deemed  to  have  committed  an 
act  of  bankruptcy  by  lying  in  prison  until  he  shall  have 
been  a  prisoner  for  the  period  of  two  months.     It  is  dif- 
ficult to  believe  that  the  Legislature  intended  to  create 
an  act  of  bankruptcy  in  all  those  cases  by  relation  back 
to  the  first  arrest.     The  two  first  acts  are  classed  toge- 
ther, then  the  third  is  quite  of  a  different  character, 
separated  by  intermediate  words,  by  words  that  intervene 
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Exch,  of  Pleat,  between  the  first  and  second  clause  and  the  third  to  which 
^  2  '  J  the  enactment  relates.  The  relation  back  to  any  antece- 
HiGGiN's  dent  period  to  make  an  act  of  bankruptcy  is  a  case  stric- 
WAdam.  ti^simi  juris,  and  ought  not  to  prevail,  except  where  the 
words  of  the  statute,  upon  which  that  construction  is  to  be 
found,  are  clear  and  without  doubt.  I  do  not  know  how  to 
insert  words  of  relation  in  that  part  of  the  clause  in  which 
the  Legislature  has  omittcil  them.  And  where,  in  an  act 
of  ParUament  professedly  made  for  the  amendment  of  the 
laws  relating  to  bankrupts,  this  omission  is  found,  I  think 
that  the  Court  would  be  going  beyond  their  province, 
which  is  merely  that  of  construction,  if  they  were  to  supply 
it:  that  would  be  to  hold  that  the  Legislature  meant  some- 
thing which  they  have  not  expressed.  If  the  intention  of 
the  Legislature  were  otherwise,  it  rests  with  them  to  make 
an  alteration :  the  duty  of  the  Court  is  only  to  construe 
and  give  effect  to  the  enactment  as  it  is  framed. 

Now,  the  statute  1  Jac.  1,  c.  15,  s.  2,  enacts,  ^*  That 
every  person  using  the  trade  &c.,  who,  being  arrested  for 
debt,  shall,  after  his  arrest,  lie  in  prison  for  six  months  or 
more  upon  such  arrest,  shall  be  accounted  and  adjudged  a 
bankrupt  to  all  intents  and  purposes.*'  Then,  the  statute 
21  Jac,  I,  e.  19,  s.  2,  enacts,  "  That  every  person  using 
the  trade  &c.',  who,  being  arrested  for  debt,  shall,  after  his 
arrest,  lie  in  prison  two  months  or  more  upon  that  or  any 
other  arrest  for  debt,  or,  being  arrested  for  100/.  or  more 
of  just  debt,  shall,  at  any  time  after  such  arrest,  escape  out 
of  prison,  shall  be  accounted  a  bankrupt;  and,  in  the  said 
cases  of  arrest  or  lying  in  prison  for  such  debt,  or  getting 
forth  by  common  or  hired  bail,  from  the  time  of  his  said 
first  arrest."  It  is  observable,  that  the  latter  statute  re- 
duces the  term  of  imprbonment  for  debt  from  six  to  two 
months,  and  also  superadds  express  words  of  relatipn  to 
the  different  acts  of  bankruptcy  therein  enumerated. 
And  hence,  it  seems  clear,  that,  without  those  words,  the 
words  of-1  Jac*  1^  which  are  similar  to  those  adopted  in 
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the  late  act  of  Parliament,  were  deemed  not  sufficient  to  Excfk  of  Pfeoj, 
make  the  party  a  bankrupt,  by  relation,  from  the  time         1829. 
of  the  first  arrest,  without   the  introduction  of  express       hiooiks 
words  for  that  purpose;  and,  therefore,  the  Legislature,  ^*' 

by  express  and  positive  enactment,  in  the  21  Jac.  1,  c.  19, 
s.  2,  made  the  party,  after  lying  in  prison  for  two  months 
fordebt,  a  bankrupt  from  the  first  arrest.  Then,  supposing 
this  to  be  so,  and  that  there  is  no  relation,  the  act  of  bank- 
ruptcy  is  inchoate  and  in  progress  only  until  the  party  has 
lain  in  prison  twenty-one  days,  and  until  the  expiration  of 
that  time  no  act  of  bankruptcy  can  be  said  to  be  complete* 
Assuming  that  no  act  of  bankruptcy  was  completed  till 
the  expiration  of  the  24th  of  July,  at  which  time  the  pe- 
riod of  remaining  in  prison  would  have  expired,  the  ques- 
tion will  be,  whether  the  plaintiff  is  entitled  to  retain  his 
verdict,  and  to  what  extent.  That  will  depend  upon  the 
construction  of  the  6th  of  his  uresent  Majesty,  chap.  16, 
secLjflS^  That  section  enacts,  that  no  creditor,  having 
security  for  his  debt,  shall  receive  upon  any  such  security 
more  than  a  rateable  part  of  such  debt,  except  in  respect 
of  any  execution  or  extent  served  and  levied  by  seizure 
upon,  or  any  mortgage  of,  or  any  lien  upon,  any  part  of  the 
property  of  such  bankrupt  before  the  bankruptcy;  proidd- 
ed  that  no  creditor,  though  for  a  valuable  consideration^ 
who  shall  sue  out  execution  upon  any  judgment  obtained 
by  default  J  confession,  or  nildicity  shall  avail  himself  of  such 
execution  to  the  prejudice  of  other  fair  creditors,  but  shall 
be  paid  rateably  with  such  creditors.  \i  ^  fieri  facias  be 
sued  out  on  a  judgment  obtained  after  a  verdict,  and  the 
sheriff,  levy  by  a  seizure  before  the  bankruptcy,  the  execu- 
tion-creditor will,  in  such  case,  be,  under  the  former  branch 
of  the  statute,  entitled  to  the  fruits  of  his  execution  (a). 
But,  tinder  what  circumstances  an  execution  sued  out  on  jx 

(a)  See  Cole  v.  Thivks,  I  Ix)rd  Raym  724. 
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'^^QQQ^^*  judgment  obtained  by  confession  shall  be  available,  de- 
pends upon  the  construction  of  the  latter  part  of  this  sec- 
tion. The  consideration  of  this  section  has  been  before 
the  Court  of  King's  Bench  on  more  than  one  occasion, 
and,  on  account  of  what  appeared  to  them  to  be  a  palpable 
injustice  and  inconvenience  that  would  follow  from  a  literal 
construction  of  the  proviso  introduced  in  this  part  of  the 
act,  that  Court,  in  the  case  of  Wymer  v.  Kemble  (a),  held, 
that,  where  an  execution  sued  out  on  a  judgment  by  non 
sum  informatus  was  actually  completed  and  executed  before 
the  bankruptcy  of  the  debtor,  such  an  execution  was  not 
within  the  operation  of  the  statute.  With  this  opinion  so 
delivered  by  the  Court  of  Kings  Bench,  this  Court  now, 
upon  consideration,  concurs.  There  may  be  some  who,  if 
it  were  necessary  to  inquire  into  all  the  reasons  that  were 
assigned  in  delivering  that  judgment,  might  wish  for  more 
I  time  to  consider  whether  they  would  concur  in  all  those 
reasons;  but,  in  the  decision,  I  am  authorized  by  my  bre- 
thren to  say,  we  concur. 

The  question  then  is,  whether  the  execution  was  not,  as 
to  the  effects  sold  on  the  S3rd  and  ^4th  of  JWy,  complete- 
ly executed  before  the  bankruptcy ;  for,  if  it  were  so,  then, 
as  to  the  amount  of  those  sales,  the  execution-creditor 
would  be  well  entitled  to  the  fruits  of  his  execution.  By 
those  sales  on  the  23rd  and  24th  otJultfy  the  goods  ceased  to 
be  the  property  of  CartmeU,  the  bankrupt,  so  that  there  was 
nothing  on  which  the  assignment  of  the  commissioners  could 
attach  belonging  to  the  bankrupt,  as  far  as  concerned  those 
goods  merely.  The  money  indeed  to  be  derived  from  such 
sales  remained  in  the  hands  of  the  clerk  of  the  sale,  or  with 
the  purchasers,  but  not  as  the  money  or  property  of  the  bank- 
rupt, for  by  the  sale  it  became  the  property  of  the  defend- 
ant, the  party  for  whom  the  goods  were  sold.     That  the 


(a)  6  Bam.  &  Cress.  479. 
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Sheriffs  may,  under  a  writ  of  fi.  fa.^  pay  money  to  the  ExcK  of  Pkas, 
plaintiff,  is  ruled  by  i/o//,  Chief  Justice  (o) ;  and,  after  a     ^  ^^^^'  , 
levy  to  the  amount  of  the  debt  under  a  ^.y*a.,  the  plaintiff      Higgins 
has   no  further    remedy   against  the  defendant  against       m<Adam 
whom  he  recovered  judgment,  but  must  proceed  against 
the  Sheriff;  for  the  defendant,  having  lost  his  goods,  may 
plead,  to  an  action  brought  on  the  judgment,  that  they  were 
levied  by  fi^fa.;  that  is  decided  in  the  case  of  Perkinson 
V.  Gilford  (6),  and  the  same  ruling  will  be  found  in  the 
2nd  Lord  Raymond,  1074,  to  which  I  before  referred,  and 
6  Modem,  297  and  299.    The  rule  is,  that,  when  execu- 
tion is  executed,  the  property  is  changed ;  and  execution  is 
said  to  be  executed  when  a  sale  has  taken  place.    And,  in 
such  case,  an  action  for  money  had  and  received  will  lie 
by  an  execution-creditor  against  the  Sheriff  for  money  re- 
ceived by  him  under  such  sale.     If  that  be  so,  it  seems 
clear,  that  the  money  levied  in  this  case  was  the  money  of 
the  execution-creditor,  otherwise  he  could  sustain  no  ac- 
tion to  recover  it  against  the  Sheriff.   This  is  the  doctrine 
of  Lord  Chief  Justice  Dallas,  in  delivering  the  opinion 
of  the  Court  in  the  case  of  Swain  v.  Morland  (c),  which 
distinction  he  there  says  is  recognized  in  all  the  cases. 

In  the  present  case,  it  was  argued,  that  the  execution- 
creditor  continued  a  creditor  until  the  whole  money  was 
paid  to  him,  and  that  the  plaintiff  had  no  claim  against 
the  Sheriff  until  the  return  of  the  writ.  But,  if  the  law  has 
been  correctly  stated,  these  propositions  are  extremely 
difficult,  if  not  impossible,  to  be  maintained.  Until  the 
return  of  the  writ,  as  was  stated  by  the  Chief  Justice,  in 
the  case  referred  to,  the  money  may  be  under  the  control 
of  the  Court;  but,  though  it  be  so,  if  not  paid  over,  still  it 
is  only  to  answer  the  exigency  of  the  writ :  and  so  it  was 
ruled  in  the  case  in  Snd  Lord  Raymond,  to  which  I  have 


(a)  2  Lord  Raym.  1074;  6  Mod.  299. 
(6)  Cro.  Car.  539.      (c)  3  B.  Moore,  740;  5.  C.  1  B.  &  B.  37a 
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:*.  of  PUas,   already  referred,  which  will  be  found  to  bear  out  that 

.^^^^..^     doctrine  of  the  Chief  Justice. 

HiaoiNs  But  it  is  unnecessary  to  consider  what  would  have  been 

WK9AM,  ^^^  rights  of  the  present  plaintiff,  in  case  the  money,  the 
proceeds  of  the  execution,  had  remained  in  the  hands  of 
the  Sheriff  after  a  levy  and  a  sale  by  his  own  proper  officer, 
because  the  sales  on  the  ^rd  and  24th  of  July  having 
been  made  by  cm  agent  of  the  plaintiff,  we  must  con- 
sider those  sales  of  the  same  legal  effect  as  if  they  had 
been  made  by  the  plaintiff  himself,  and  of  consequence 
that  the  money  actually  received  on  those  days  by  the 
clerk  of  the  plaintiff's  attorney  (which  attorney  entered 
into  an  indemnity),  was  received  by  the  plaintiff  himself. 

In  the  case  of  De  Moranda  v.  Dunkin{a),  where  the 
Sheriff  appointed  a  special  bailiff  at  the  plaintiff*'s  request, 
the  Court  held,  that  the  latter  could  not  rule  the  Sheriff 
to  return  the  writ ;  and  Buller,  Justice,  said,  it  had  been 
repeatedly  held,  that,  if  a  special  bailiff  be  appointed  on 
the  nomination  of  the  plaintiff,  the  latter  must  take  the 
consequence  of  the  acts  of  the  former ;  the  Court  has  con- 
sidered them  as  the  acts  of  the  plaintiff  himself.  The  same 
point  was  determined  in  Hamilton  v.  Dalziel  {b).  But  in 
Taylor  v,  Richardson  (c),  though  the  Sheriff  had  appoint- 
ed a  special  bailiff  to  arrest  the  defendant  at  the  plaintiff's 
request,  the  Court  held  the  Sheriff  responsible  after  the 
arrest  made,  and  Lord  Kenyan  said  this  was  very  distin- 
guishable from  the  former  cases,  which  at  that  time  were 
brought  under  the  consideration  of  the  Court.  The  re- 
ceipt of  the  monies  by  the  agent  of  the  execution-creditor 
at  the  sale,  would  operate  as  a  discharge  to  the  Sheriff 
from  any  demand  by  the  creditor  in  respect  of  that  money. 
And  as  to  the  money  to  be  derived  by  the  sales  on  the 
23rd  and  24  th  July,  but  which  was  not  then  in  fact  re- 

(a)  4  Term  Rep.  119.  {b)  4  Term  Rep,  121,  ii.  («). 

/  :  (f  j  8  Term  Rep.  505. 
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ceived  by  the  sale  clerk,  the  Sheriff  was  discharged  as  Ej.ch,  of  Pleas, 

.     .  1829 

against  the  then  plaintiff  of  that  money.     The  payment  ^ 

might  have  been  insisted  on  at  the  time  of  the  sale,  and  Hiooins 
the  giving  credit  to  the  purchasers  was  the  act  of  the  plain-  m'Adam. 
tiff's  agent,  and  not  of  the  Sheriff;  and  the  money  last 
adverted  to,  though  not  in  fact  received  till  after  the  bank- 
ruptcy, was,  before  the  bankruptcy,  the  proper  money  of 
the  execution-creditor.  It  is  clear,  from  several  cases, 
that  the  Sheriff  is  placed  in  a  very  different  situation  with 
respect  to  responsibility  where  there  is  a  special  bailiff 
appointed  by  and  on  the  behalf  of  the  plaintiff,  from  that 
in  which  he  stands  where  the  sale  under  the  execution  is 
made  by  his  own  officer,  in  the  course  of  the  ordinary  ex- 
ecution of  the  duty  of  Sheriffs  generally  through  the  coun- 
ties of  the  kingdom.  The  practice  which  prevails  in  the 
county  of  Cumberland  is  stated  in  the  case,  and  it  is  also 
stated,  that,  according  to  this  practice,  the  warrant  under 
which  the  sale  in  question  was  effected,  was  directed  to  a 
special  bailiff  nominated  by  the  plaintiff's  attorney,  and  on 
his  (the  attorney's)  indemnity.  The  Sheriff,  therefore,  was 
not  bound  to  return  the  writ.  De  Moranda  v,  Dunkin{a), 
Beckford  v.  Welby{b),  Hamilton  v.  Dalziel{c).  The 
same  doctrine  was  recognized  and  enforced  in  Porter  v. 
Finer  (d).  It  was  there  holden,  that  the  appointment  of  a  spe- 
cial bailiffdischarges  the  Sheriff,  and  that,  if  the  Sheriff,  even 
afterwards,  return  that  he  has  paid  the  money  to  the  plain- 
tiff, he  is  not  liable  to  an  action  for  a  false  return.  And  Lord 
Ellenborough  in  that  case  says,  the  point  has  been  fre- 
quently discussed  in  cases  from  the  northern  counties,  where 
it  is  usual  to  appoint  a  special  bailiff,  and  it  was  held  tliat 
by  such  an  aet  the  Sheriff  was  discharged ;  and  Mr.  Jus- 
tice Dampier  said,  the  bailiff  received  the  money,  but  he 
received  it  as  agent  of  the  party.     Again,  in  the  case  of 


(a)  4T.  R.  119.  (c)  2  Black.  952. 

{Jb)  2  Esp.  591.  ill)  1  Chit.  Ilep.  613. 
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P«»«,  PaUister  v.  Pallister,  it  was  held  that  the  Sheriff  was 
..^     discharged  by  the  plaintiff  appointing  a  special  bailiff  and 
*■       agent  to  manage  the  sale  under  a  writ  oifi.fa,  (a). 
.M.  For  these  reasons,  therefore,  we  are  of  opinion  that  the 

verdict  ought  to  be  reduced  to  the  sum  of  66/.  2s.,  the 
amount  of  the  goods  sold  on  the  S5th  day  of  July,  after 
CartmeU  became  a  bankrupt.  With  respect  to  these 
goods,  the  plaintiff  is  entitled  to  retain  his  verdict;  and 
the  plaintiff's  right  to  the  latter  sum  is  agreeable  to  the 
construction  put  upon  this  section  of  the  sixth  of  his  pre- 
sent Majesty  in  the  case  of  Noiley  v.  Buck  (b). 


(a)  1  Chit.  Rep.  614,  n. 

(b)  This  case  involves  the  con- 
struction of  two  very  important  sec- 
tions of  the  late  bankrupt  act  Witli 
respect  to  the  fifth  section,  this  is 
the  first  case  in  which  the  question, 
whether  the  act  of  bankruptcy  by 
lying  in  prison  has  relation  to  the 
time  of  the  arrest,has  been  decided ; 
for,  although  it  occurred  at  NUi 
Prkts,  in  the  case  of  Tucker  v. 
Barron,  1  M.  &  M.  137,5.  C.  3  C. 
&  P.  85,  Lord  Tenterden  declined 
giving  any  opinion  upon  the  sub- 
ject   Two  points  are  upon   this 
section  resolved :  the  first,  that  the 
act  of  bankruptcy  has  no  relation; 
and  the  second,  that  the  time  of 
lying  in  prison  is  to  be  reckoned 
inclusively;  as,  for  instance,  where 
the  arrest  is  on  the  4th  July,  the 
act  of  bankruptcy  will  be  complete 
on  the  24th  of  the  same  mouth,  so 
as  to  over-reach  an  act  done  on  the 
25th.    This  latter  construction  ac- 
cords with  the  rule  applicable  to 
the  Stat.  21  Jac.  I.  c.  19,  s.  2,  which 
enacted  that  a  trader  lying  in  pri- 
son two  months  afler  an  arrest  for 
debt,  should  be  adjudged  a  bank- 
rupt firom  the  time  of  his  first  ar- 


rest, which,  it  was  holden  in  the 
case  of  GUutington  v.  Rawlim,  3 
East,  407,  S,  C.  4  Esp.  224,  in- 
cluded the  day  of  the  arrest 

With  respect  to  the  108th  sec- 
tion, this  seems  to  complete  the 
class  of  cases  in  which  that  obscure 
and  diflScult  clause  has  come  under 
the    consideration  of  the    Court. 
Of  the  diflSculty  of  that  construc- 
tion we  have   the  best  authority, 
for,  in  the  case  of  Taylor  v.  Taylor, 
8  D.  &  R.  159;  S.  C.  5  B.  &  C. 
392,  the   Court  of  King's  Bench, 
upon  that  ground,  refused  to  in- 
terfere upon  a  summary  applica- 
tion,   to   set  aside  an    execution 
issued  upon  a  judgment  obtained 
by  nil  dicit.    Impressed  with  this 
difficulty,    the    Court    of   King^i 
Bench,  in  the  case  of  Wymer  v. 
Kemble,  6  B.  Sc  C.  479,  attempted 
to  put  a  construction    upon    the 
clause  so  as  to  give  efiect  to  the 
enactment,  and  at  the  same  time  to 
avoid  the  manifest  injustice  which 
would  ensue  from  a  more  liberal 
construction,  by  which,  at  any  re- 
mote period,  the  assignees  would 
be  entitled  to  recover  money  levied 
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uiider  a  jadgment  by  coniession. 
The  construction  so  put  upon  this 
clause  may  be  shortly  stated  as  fol- 
lows:— ^The  section  contemplates 
the  case  of  a  creditor  tuning  tecuri- 
tff  for  hii  debty  and  directs  that 
such  creditor  shall  receive  no 
more  than  a  rateable  proportion  of 
fais  debt  upon  such  security:  ex- 
cepted fifom  this  general  -enactment 
is  the  case  of  an  execution  or  ex- 
tent served  and  levied  by  seizure 
upon  any  part  of  the  property  of 
the  bankrupt  before  the  bankrupt- 
cy, the  plaintiff  being,  in  such  case, 
considered  to  be  a  creditor  having 
security,  in  respect  of  his  right  to 
sell  the  goods  so  seized ;  but,  inas- 
much as  this  exception,  if  unre- 
stricted, would,  by  fitvouring  collu- 
sive and  voluntary  executions,  de- 
feat the  general  policy  of  the  bank- 
rupt laws,  which  is  to  ensure  an 
impartial  distribution  of  the  bank- 
rupt's estate,  the  same  section  pro- 
vides,  that  the  exception  shall  not 
apply  to  executions,  though  for  a 
valuable  consideration,  which  are 
sued  out  upon  any  judgment  ob- 
tained by  default*  confession,  or  nil 
dicit.  Now,  it  is  observable  that 
this  proviso  merely  limits  the  pre- 
vious exception,  and  that  the  ex- 
ception applies  only  to  cases  fidling 
within  the  first  part  of  the  clause, 
viz.  to  creditors  having  security 
for  their  debts;  and  therefore,  that 
a  creditor  who  obtains  judgment 
ajier  verdict,  has  a  right  to  the 
goods  seized  under  an  execution 
founded  upon  that  verdict,  if  they 
are  seized  before  &e  bankruptcy; 
but  that,  if  the  goods  are  seized  un- 
der an  execution  founded  upon  a 
/  Tudgment  by  default,  confiBtsioo,  or 

VOL.  III. 
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nil  dicit,  they  cannot  be  detained  t  Egch,  of  PUm^ 
against  the  assignees,  provided,  at  1829. 
the  time  ofthe  act  of  bankruptcy,  the  | 
plaintiff  in  execution  continues  lobe  '; 
a  creditor  within  the  meaning  of  that  ^ 
clause.  Upon  this  construction,  se^ 
veral  cases  have  occurred  in  which 
the  question  has  been,  at  what  time 
does  an  execution^reditor  cease  to 
be  a  creditor  having  security  for 
his  debt.  In  Wymer  v.  KtrMe,  the 
plaintiff  in  execution  upon  ajudg- 
ment  by  nonsum  informatus,  having 
issued  a^.  fa.,  took  from  the  She- 
riff a  bill  of  sale  of  the  goods;  and 
the  Court  held  that  he  was  not, 
at  the  time  of  the  bankruptcy,  a 
creditor  having  security,  because 
he  had  been  paid  by  means  of  the 
execution  before  the  bankruptcy 
occurred.  The  next  case  in  order 
of  date  is  that  of  Notley  v.  Buck, 
8B.&C.160;5.C.2M.&R.68,in 
which  an  act  of  bankruptcy  was 
committed  after  the  goods  had  beeh 
seized  by  the  Sheriff  under  a^.  fa, 
issued  upon  a  judgment  obtained 
by  iii/  dicit,  but  before  they  were 
sold;  and  the  Court  there  held  that 
&e  plaintiff  in  execution  was  still 
a  creditor  having  security  for  his 
debt,  and  therefore  within  the  pro- 
viso ofthe  108th  section,  which  fast- 
ens upon  and  limits  the  exception. 
In  the  first  case,  the  plaintiff  in  ex- 
ecution had  obtained  the  fruits  of 
his  judgment,  in  the  second,  he  con- 
tinued to  be  a  creditor  in  respect  of 
his  right  to  sell  the  goods  seized, 
which,  but  for  the  legislative  enact- 
ment, would  have  entitled  him  to 
proceed  to  sell  the  goods ;  but  Aere 
still  remained  a  middle  case,  in 
which  the  goods  are  sold,  but  the 
proceeds     still     remain    in     the 
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Exch.  of  Pleat,  bands  of  the  Sheriff.    That  point 
1829.         "was  resolved  in  the  case  of  3for- 
hmd  T.  PeUatt,  8  B.  &  C.   722. 
In  that  case  judgment  was  entered 
up  on  a  warrant  of  attorney,  and  a 
fi'fa.  issued,  returnable  on  the  2nd 
May:  before  the  return  of  the  writ, 
the  goods  were  sold,  and  the  money 
received  by  the  Sheriff,  but  not  paid 
over  by  him  to  the  ptaintiff  in  ex- 
ecution until  the  11th   May^    an 
act  of  bankruptcy  having  been  com- 
mitted  on   the  6th  of  the    same 
month.    The  Court  held,  that  after 
sale  or  payment  of  the  money  to 
the  Sheriff  he  became  a  debtor  to 
the  plaintiff  in  execution,  whereby 
the  original  debt  was  extinguished, 
so  that  the  plaintiff  would  no  longer 
be  a  creditor  having  security  for  his 
debt.    It  is  observable,  that,  in  that 
case,  the  act  of  bankruptcy  was  com- 
mitted afler  the  return  of  the  writ, 
and  that  Mr.  Justice  Bayley  declin- 
ed to  express  an  opinion  upon  the 
effect  of  this  section  in  a  case  where 
the  act  of  bankruptcy  might  occur 
between  the  sale  by  the  Sheriff  and 
the  return  of  the  writ.    That  point 
arose  in  the  case  of  Higgins  v. 
M'Adam,  and,  after  great  delibera- 
tion, was  determined  to  be  inop- 
perative  to  deprive  the  plaintiff  in 
execution  of  his  right  to  the  pro. 
oeeds  of  the  sale.     Upon  the  day 
upon  which  this  judgment  was  de- 
livered in  the  Court  of  Exchequer, 
the  case  of  Foj  v.  Burbridge  was 
heard  in  the  Court  of  King's  Bench, 
in  which  the  same  point  arose. 
In  that  case  the  plaintiff  obtained 


a  judgment  by  nildicU,  and,  under  a 
writ  of  ^.yb.,  caused  tlie  goods  of 
the  defendant  to  be  seized  and  sold. 
Before  the  return  of  the  writ,  but 
after  the  money  had  been  paid  to 
the  Sheriff,  an  act  of  bankruptcy  was 
committed,  upon  which  a  commis- 
sion issued.  The  plaintiff  in  ex- 
ecution obtained  a  rule,  calling 
upon  the  Sheriff,  the  defendant,  and 
the  assignees,  to  shew  cause  why 
the  proceeds  of  the  sale  should  not 
be  paid  over  to  him.  FoUett,  who 
appeared  for  the  plaintiff,  contend- 
ed that  he  was  entitled  to  the  mo- 
ney upon  the  authority  of  Mor^ 
land  V.  Peliati,  but  that,  at  all 
events,  the  Court  would  not  direct 
the  Sheriff  to  pay  the  money  to  the 
assignees,  inasmuch  as  the  bank- 
ruptcy might  be  disputed.  Ex  parte 
Washboum*s  Assignees,  8  B.  &  C* 
444.  Holroydf  who  appeared  for  the 
assignees,  endeavoured  to  distin- 
guish the  case  from  that  of  Morland 
V.  Pcllatty  by  the  fact  that  the  act  of 
bankruptcy  was  committed  before 
the  return  of  the  writ,  and  contend, 
ed  that,  as  against  the  Sheriff,  the 
plaintiff  had  no  right  to  the  money 
until  the  writ  was  returnable.  Lord 
Tenttrden  was  of  opinion  that  that 
circumstance  afforded  no  distinction 
between  this  and  the  case  of  Mor^ 
land  V.  PellaUf  and  directed  tliat 
the  rule  should  be  made  absolute 
for  the  Sheriff  to  pay  tlie  money  to 
the  plaintiff  in  execution,  the  She- 
riff being  allowed  his  costs  incurred 
by  the  application. 
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Doe  ex  dem.  Mayor  and  Burgesses  of  Stafford  and 

Another,  v.  Tooth. 

I  HIS  was  an  action  of  ejectment,  tried  before  Gaselee,  J.,  A  member  of  • 
at  the  Summer  Assizes,  1828,  for  the  county  of  Stafford,  ^7a  wmpeter 
in  which  the  learned  Judge  directed  the  Jury  to  find  a  T-'"!?*  ^.  **"' 

°      ^  •'  tain  the  claim  < 

verdict  for  the  plaintifi^,  reserving  to  the  defendant  liberty  the  corporaUon 

even  though  h< 
to  move  to  enter  a  nonsuit.  release  his  in- 

The  declaration  contained  counts  upon  two  demises,  j^^matteTof**' 
the  one  by  the  Mayor  and  Burgesses  of  Stafford,  and  the  ^«  •"**• 
other  by  John  Goodwin.  To  support  the  former  demise, 
Tildesley,  a  burgess  of  the  corporation,  was  called  to  prove 
the  service  of  a  notice  to  quit,  and,  upon  an  objection  being 
taken  to  his  competency,  executed  a  release,  by  which  he 
released  to  the  corporation  '*  all  his  right,  title  and  in- 
terest, which,  as  one  of  the  burgesses  of  the  borough  of 
Stafford,  he  then  had,  or  ever  had,  should  or  might  have, 
in  the  house,  land  and  premises  (the  subject  of  the  eject- 
ment) ;  so  that  neither  he,  his  heirs  or  assigns,  or  any  person 
or  persons  in  trust  for  him,  either  should  or  would,  could  or 
might,  by  any  means  whatsoever,  thereafter  have,  claim, 
challenge,  or  demand  any  right,  title,  or  interest,  of,  in,  to, 
or  out  of  the  same ;  and  also  all  his  right,  title,  and  interest, 
of  and  in  all  and  every  sum  or  sums  of  money,  debt,  claim, 
or  demand  which  he  then  had,  or  ever  had,  or  ever  might 
have,  as  such  burgess,  for  or  in  respect  of  the  same." 
Another  witness,  of  the  name  of  Budden,  was  called  to 
prove  a  disclaimer  by  the  defendant  of  Goodwin's  title^  in 
order  to  support  the  second  demise,  he  likewise  was  a 
burgess  of  the  corporation,  and  executed  a  similar  release. 
Notwithstanding  these  releases,  the  competency  of  these 
witnesses  was  objected  to,  and  other  objections  to  the  main- 
tenance of  the  action  were  raised  at  the  trial,  upon  which, 
however,  no  question  subsequently  arose. 

c  2 
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In  Michaelmas  Tenn,  Campbell  obtained  a  rule,  calling 
upon  the  lessors  of  the  plaintiff  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a  nonsuit  entered: 
and  now — 

Russell f  Serjeant,  and  Williams,  E.  V.,  shewed  cause. 
— It  is  unnecessary  to  discuss  the  competency  of  BuddeUf 
because  if  Tildesleyvfas  a  competent  witness,  the  plaintiffis 
entitled  to  retain  his  verdict,  for  the  title  of  the  corpora- 
tion was  then  complete.  Without  a  release  he  was  a  com- 
petent witness.  The  first  case  upon  this  subject  is  to  be 
found  in  Finer s  Abridgment  "  Evidence,'  (G.  2)  (a),  in 
which  Atkins,  J.,  allowed  one  of  the  corporation  to  be  a  wit- 
ness in  an  action  brought  by  the  corporation  of  the  weavers 
of  Norwich,  for  a  penalty  against  a  weaver  for  working  at 
his  trade  in  harvest  time,  although  one  moiety  of  the  penalty 
was  due  to  the  corporation.  The  case  of  the  Mayor  and 
Commonalty  of  London  (b),  and  that  of  the  city  of  London 
concerning  water  bailage  (c),  are  to  the  same  effect.  In 
the  former  it  was  ruled  by  the  whole  Court,  and  in  the 
latter,  by  three  judges,  that  freemen  (members  of  the  cor- 
poration) might  be  witnesses  in  support  of  the  claim,  be- 
cause  their  interest  would  be  inconsiderable,  as  the  tolls 
would  be  received  for  the  benefit  of  the  whole  corpora- 
tion (d).    It  is  true  that  the  authority  of  these  cases  has 


(o)  12  Vin.  15. 
(ft)  2  Lev.  231. 

(c)  1  Vent  351 ;  RexY.  Ccarpen- 
ier,  2  Show.  47. 

(d)  In  the  former  of  these  cases, 
the  Chief  Justice  Scroggsasiid,  that  it 
ought  not  to  be  a  general  rule,  that 
members  of  corporations  shall  be 
admitted  or  deemed  to  be  witnesses 
in  actions  for  or  against  their  cor- 
porations: but  every  case  stands 
upon  its  own  particular  circum- 


stances, viz,  whether  the  interest 
be  so  considerable  as  by  presump- 
tion to  produce  partiality  or  not. 
In  the  latter  case,  although  three 
Judges,  Scroggs,  Dolben,  and  Ratf^ 
mond,  were  of  opinion  that  the  wit- 
nesses were  competent,  Jone$  dif- 
fered, and  a  bill  of  exceptions  was 
tendered,  but  the  plaintiflTs  counsel 
withdrew  the  witnesses  and  offered 
other  evidence,  upon  which  the 
defendant  had  a  verdict 
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Doe 

V, 

Tooth. 


fceen  doubted  (a),  and  that  in  some  instances  members  of  A''»^<'*-  •/  ^'«w» 
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corporations  have  been  held  to  be  incompetent.     Thus,  in 

the  case  of  Burton  v.  Hinde  (&),  freemen  were  held  to  be 

incompetent,  but  the  interest  in  that  case  was  tangible, 

and  clearly  such  as  would  disqualify,  the  question  being  in 

respect  of  the  sufficiency  of  common.     From  the  doubt 

which  has  been  entertained  in  that  respect,  and  from  the 

difficulty  of  ascertaining  the  quantiun  of  interest  that  would 

disqualiiy,  the  practice  of  disfranchisement  has  probably 

obtained.     But  that  mode  is  not  the  only  one  by  which  an 

interest  may  be  defeated,  for  it  is  stated  in  a  book  of  great 

authority  to  be  sufficient  if  the  witness  release  his  riglit  to 

the  corporation  (c).     Now,  that  course  has  been  pursued  in 

this  case,  and  the  witness  having  by  that  means  divested 

himself  of  all  interest  in  the  subject  matter  of  the  suit,  the 

only  remaining  objection  that  can  arise,  is  in  respect  of  his 


(a)  B.  N.  P.  290.  In  the  case  of 
Dodswell  V.  Nott,  2  Vera.  317, 
the  Court  said, ''  the  objection  of 
an  existing  interest  though  never  so 
small  has  always  prevailed,  and  it 
was  so  resolved  upon  great  debate 
in  the  case  of  the  City  of  London, 
concerning  water  bailage." 

(6)  5  T.  R.  174. 

(c)  2  Stork.  £v.  427.  The  case 
cited  by  &e  learned  author  as  an 
authority  for  this  position,  is  that  of 
Enfield  v.  HUU,  Sir  T.  Jones,  116 ; 
2  Lev.  236,  which  does  not  sup- 
port it  to  its  full  extent.  That  was 
an  action  for  a  false  return  to  a 
mandamus,  to  prove  the  trath  of 
which  several  freemen  were  tender- 
ed as  witnesses*  The  evidence  of 
these  witnesses  was  objected  to, 
not  because  they  had  a  direct  in- 
terest in  the  suit  or  subject  matter 
of  it,  but  because  by  a  bye-law  the 
chaiiges  of  suit  were  to  be  defrayed 


by  the  corporation,  to  which  it  ^vas 
answered  that  the  defendant  had 
released  the  mayor,  freemen,  com- 
monalty, and  all  others  the  freemen, 
of  all  advantoges,  contributions, 
and  demands,  which  he  might  have 
against  them  by  virtue  of  this  bye- 
law,  or  any  other  order,  aul  alio 
modo  qtUKunque,  Notwithstonding 
this  release,  the  witnesses  were  con- 
sidered to  be  incompetent  by  JRoins- 
ford  and  Twisden,  contra,  Jones, 
upon  which  a  bill  of  exceptions 
was  tendered ;  and  upon  argument 
it  was  held,  that  the  refusal  of  the 
witnesses  was  error;  for,  he  it  as  it 
will  in  other  respects,  by  the  release 
of  the  defendant,  all  the  advantoges 
he  can  have  against  the  citizens  for 
these  charges  upon  the  bye-law  is 
discharged.  And  the  whole  Court 
held  that  the  witnesses  should  have 
been  admitted. 


22  CAS£S  IN  THE  EXCHEQUEUy 

Exeh,  cf  PUat,  ultimate  liability  as  a  member  of  the  corporation  to  a  pof* 

tion  of  the  costs,  in  the  event  of  a  failure.  But  that  is  not 
such  an  interest  as  will  disqualify  a  witness;  for,  being  a 
party  to  the  suit  in  his  corporate  capacity  merely,  he  is 
not  individually  liable  for  costs.  Upon  this  principle,  in 
an  action  against  the  Governors  of  the  Foundling  Hospital 
for  the  amount  of  work  done  by  the  plaintiff,  Lord  Ket^ 
yon  admitted  several  of  the  governors  to  prove  the  bad- 
ness and  insufficiency  of  the  work.  WeUer  v.  The  Govern- 
ors of  the  Foundling  Hospital  (a). 

Campbellf  contra,  after  arguing  that  the  release  applied 
to  a  specific  claim  merely,  but  not  to  any  interest  which 
the  witness  might  have  in  the  general  funds  of  the  corpo- 
ration, over  which  they  had  the  absolute  control,  and 
which  might,  in  the  event  of  a  failure,  be  reduced  by  the 
amount  of  the  costs,  was  stopped  by  the  Court. 

Garrow,  B. — This  case  depends  entirely  upon  the 
question  whether  the  evidence  of  Hldesley  was  that  of  a 
person  who  was  a  competent  witness,  which  question  is 
disposed  of  by  a  simple  statement  of  facts.  If  the  corpo- 
ration obtain  a  verdict,  they  will  thereby  be  entitled  to 
certain  property,  which,  added  to  the  general  stock  of  the 
corporation,  will  become  a  fund  distributable  amongst  the 
members  of  the  corporation,  of  which  the  witness  is  one. 
In  that  view  of  the  case,  therefore,  he  would  clearly  be 
disqualified,  because  his  evidence  tends  to  increase  a  fund 
in  which  he  has  a  direct  interest.  But  it  may  be  said  he 
has  released  all  claim  to  this  specific  property.  It  must 
be  admitted,  without  reference  to  this  property,  that  he  is 
interested  in  the  general  funds  of  the  corporation,  and  if 
that  be  so,  there  is  a  second  mode  in  which  that  interest 
may  be  affected,  viz.  by  decreasing  that  general  fund  by 

(<0  P.  N.  P.  153. 
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the  amount  of  the  costs,  which  must  come  out  of  that  fiind  £<cA.  of  pimw, 
in  the  event  of  the  verdict  being  found  against  the  corpo- 
ration. In  either  view  of  the  case,  therefore,  he  was  an 
incompetent  witness,  and  the  consequence  will  be  that 
the  verdict  must  be  set  aside,  and  the  rule  made  abso- 
lute. 

HuLLocK,  B. — I  am  of  the  same  opinion.  The  ques- 
tion is  simply  whether  a  member  of  a  corporation  is  a  com- 
petent witness  in  an  action  by  the  corporation,  in  respect 
of  corporation  property.  Independently  of  the  release, 
no  question  could  be  entertained;  for  he  is  interested  not 
only  in  the  property  to  be  recovered,  but  also  in  the  fund 
out  of  which  the  costs  may,  in  one  event,  ultimately  come. 
In  order  to  strip  him  of  his  interest,  and  to  render  him 
competent,  a  release  is  put  in,  by  which  he  releases  his 
right  in  respect  of  this  property.  But,  assuming  that  the 
corporation  are  unsuccessful  in  this  action,  out  of  what 
fund  are  the  costs  to  come?  Undoubtedly  out  of  the  funds 
of  the  corporation;  with  respect  to  which,  notwithstanding 
the  release,  the  witness  retains  his  interest.  I  happen  to 
know  a  corporation,  the  members  of  which  are  in  the  re- 
ceipt of  large  sums  of  money,  the  whole  of  which  are  dis- 
tributed amongst  themselves.  Surely,  in  such  a  case,  it 
would  be  impossible  to  say  that  the  individual  members 
would  not  be  interested  when  the  divisible  fund  must  ne- 
cessarily be  increased  or  diminished  by  their  success  or  fail- 
ure in  the  action.  Under  these  circumstances,  1  confess, 
notwithstanding  the  old  cases  which  have  been  cited,  that 
in  my  opinion  this  witness  was  incompetent*  To  decide 
other¥rise,  would,  I  think,  unsettle  a  principle  well  esta- 
bUshed  and  universally  adopted  at  almost  every  assizes 
that  occur. 

Vauohan,  B. — I  concur  in  the  opinion  expressed  by  my 
learned  brothers.     In  the  case  of  WeUer  v.  The  Governors 
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Em*.  </  Pleas,  of  ike  FoundUng  Hospital^  the  witnesses  were  admitted 

because  they  were  mere  trustees,  and  had  not  the  least 
personal  interest.  That  is  not  the  case  here,  and  where- 
ver it  is  once  admitted  that  a  witness  has  an  actual  and 
direct  interest  in  a  fund  which  may  be  affected  by  the 
▼erdict,  he  is  thereby  rendered  incompetent. 

Rule  absolute. 


Where  no  mo* 
ney  has  been 
advanced  by  the 
dient,  the  Court 
will  not  allow 
costs  to  an  indi- 
vidual conduct- 
ing  the  cause, 
who  has  been 
struck  off  the 
roll  of  the  Courts 
otKim^s  Bench 
and  CbaMMm 
PletUf  and,  by 
omitting  to  take 
out  liis  certificate 
as  such,  is  inca- 
pacitated from 
practising  as  a 
solicitor  of  the 
Court  of  Chan- 
eery, 


Young  v.  Dowlman. 

JL  HE  plaintiff  in  this  case  discontinued  his  action.  On 
the  taxation  of  costs,  it  was  objected,  on  the  part  of  the 
plaintiff,  that  the  person  acting  as  attorney  for  the  defend- 
ant was  not  an  attorney  of  the  Court,  having  been  struck  off 
the  roll  of  attomies  in  the  Courts  of  King^s  Bench  and 
Common  Pleas,  and,  having  for  some  years  omitted  to  take 
out  his  certificate  as  a  solicitor  of  the  Court  of  Chancery, 
although  he  had  subsequently  taken  out  a  certificate  with- 
out obtaining  leave  from  the  Court  for  that  purpose.  No 
advances  of  money  having  been  made  by  the  defendant, 
the  Master,  under  the  circumstances,  refused  to  allow  the 
costs ;  upon  which 

Humfrey  obtained  a  rule  to  shew  cause  why  the  Master 
should  not  be  directed  to  review  his  taxation;  against 
which 

Patteson  shewed  case.  The  question  is,  whether  this 
person,  not  being  an  attorney  of  the  Court  o{ King's  Bench, 
or  of  the  Common  Pleas,  or  a  solicitor  in  Chancery,  having 
ceased  to  take  out  his  certificate  as  such,  is  entitled  to  re- 
cover his  costs  in  this  case.  It  is  not  a  question  between 
the  plaintiff  and  defoiulant,  but  merely  as  respects  the 
party  assuming  the  character  of  an  attorney,  for  he  has  no 


HILARY  TERM,  9  &  10  GEO.  IV.  25 

retnedy  against  his  client,  who  cannot  therefore  be  damni-  ^cA.  rf  pum, 
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fied  by  withholding  these  costs.     This  circumstance  dis-     v_^^^ 

tinguishes  this  case  from  that  of  Reader  v.  Bloom  {a),  which        Young 

may  be  relied  upon  in  support  of  the  application ;  for  the      dowlmah. 

judgment  of  the  Chief  Justice  in  that  case  proceeds  upon 

the  assumption  that  advances  had  been  made.     If  any 

money  had  been  paid  by  the  defendant  to  this  person,  it 

would  be  impossible  to  contend  that  the  client  ought  not  to 

be  indemnified,  but  thi^  is  an  application  for  costs  which 

cannot  be  recovered  against  the  client. 

Humfrey,  contra. — According  to  the  practice  both  of 
the  King's  Bench  and  Common  Pleasy  this  rule  ought  to 
be  made  absolute.  That  of  the  latter  Court  was  settled 
in  the  case  of  Reader  v.  Bloom^  in  which  the  same  argu- 
ments were  resorted  to  as  upon  the  present  occasion,  but 
the  Court,  notwithstanding,  refused  the  rule  which  sought 
to  deprive  the  party  of  his  costs:  and  Mr.  Justice  ParA 
said  {b) :  "  The  meaning  of  the  statute  is,  that,  if  a  non^attor- 
ney  sues  for  extra  costs,  he  shall  not  recover  them  against  his 
client.*'  In  Tidd's  Practice ^  p.  77,  it  is  laid  down,  that  '<  it 
is  no  ground  of  objection  to  bail,  2  Chit.  Rep.  98,  nor 
for  cancelling  a  bail-bond,  1  D.  ^  JR.  215,  or  setting  aside 
proceedings,  that  the  attorney  by  whom  the  bail  was  put 
in,  or  who  sued  out  the  writ,  had  neglected  to  take  out 
his  certificate:  and  the  circumstance  of  the  plaintifPs 
cause  having  been  conducted  by  an  attorney  who  has  not 
obtained  his  certificate,  does  not  deprive  the  plaintiff*  of 
his  right  to  full  costs  against  the  defendant." 

Garrow,  B. — I  should  be  sorry,  if,  upon  the  present 
occasion,  we  were  called  upon  to  adopt  a  rule  different 
from  that  which  has  been  acted  upon  by  the  Courts  of 
King's  Bench  and  Common  Pleas;  but,  hi  discharging  this 

(a)  10  B.  Moore,  261;  S.  C.  3  Bingh.  9.  (6)  3  Bingh.  11. 


v. 

DOWLMAN. 
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jSceA.  qJ  PUast  rulci  we  shall  not  infringe  upon  the  decisions  to  which 
^  ^  *  ^  allusion  has  been  made,  because  the  case  is,  in  its  circum- 
YouNG  stances,  altogether  distinguishable  from  those  which  have 
been  cited.  I  think,  that,  in  this  case,  the  Master  has  exer- 
cised a  sound  discretion.  The  party  making  this  applica- 
tion has  been  struck  off  the  roll  of  attornies  of  two  of 
the  common-law  Courts  of  Westminster  Hall;  and  although 
he  still  remains  upon  the  roll  of  the  Court  of  Chancery  as 
a  sohcitor,  yet,  having  omitted  to  take  out  his  certificate,  he 
is  not  entitled  to  practise  as  such,  although  he  has  subse- 
quently, improperly,  and  surreptitiously  obtained  a  certifi- 
cate without  procuring  leave  from  the  Court  for  that  pur- 
pose. There  can  be  no  doubt,  that,  as  between  the 
plaintiff  and  the  defendant,  the  latter  is  entitled  to 
receive  from  the  plaintiff  all  the  costs  which  he  may 
have  incurred,  and,  if  it  had  happened  that  this  person, 
before  he  undertook  the  business,  had  required  an  advance 
of  money,  the  Court  would  not  have  interfered  to  prevent 
the  taxation  of  costs  to  that  extent,  because  they  would 
have  been  unwilling  to  disturb  the  rights  of  his  cUent. 
But  the  question  in  this  case  is  not  between  the  client  and 
his  opponent,  but  whether,  where  acts  of  Parliament  re- 
quire certain  things  to  be  done,  in  order  to  capacitate 
persons  to  practise  as  attornies,  and  to  recover  their  fees, 
and  those  requisites  are  not  complied  with,  the  Court  will, 
notwithstanding,  lend  their  assistance  to  enable  the  of- 
fending party  to  recover  his  costs.  To  do  this,  would,  in 
my  opinion,  work  an  injury  to  suitors.  If  costs  were  allowed 
to  this  party,  why  may  they  not  be  allowed  to  any  third 
person  who  never  was  an  attorney.  It  seems  to  me  that 
it  would  be  discreditable  to  entertain  such  a  doctrine,  and 
that,  in  refusing  the  allowance  of  costs,  the  Master  has  ex- 
ercised a  very  sound  discretion. 

HuLLOCK,  B. — I  am  entirely  of  the  same  opinion,  and 
think  that,  if  this  rule  were  not  to  be  discharged,  this 
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Court  would  be  holding  out  a  premium  to    individuals  £'ck.  of  PUas, 
who  have  been  struck  off  the  rolls  of  other  Courts  to  prac-  ^ 

tise  in  this.  This  is  not  a  ease  in  which  the  plaintiff  is  to  Youno 
lose  or  be  deprived  of  his  costs:  if  he  had  made  any  ad-  dowlman. 
vances  of  money,  he  had  an  opportunity  of  saying  so;  but, 
the  question  is,  whether  a  person,  who  is  admitted  to  be 
incapable  of  practising  in  the  Courts  of  King* s  Bench  and 
Common  Pleas,  and,  in  point  of  law,  is  incompetent  to  prac- 
tise in  the  Court  of  Chancery,  is  entitled  to  call  upon  this 
Court,  to  lend  their  assistance  to  enable  him  to  recover 
his  costs.  After  the  interval  of  twelve  months,  an  attorney 
is  not  entitled  to  take  out  his  certificate  as  of  course,  but 
must  first  apply  to  the  Court  upon  an  affidavit  of  the  cir- 
cumstances which  have  occasioned  the  omission.  Can  any 
one  doubt,  that,  if  this  person  had  applied  to  the  Court  of 
Chancery,  stating  the  circumstances  of  his  case,  that 
Court  would  have  refused  his  application?  I  own,  that,  if 
the  case  cited  had  been  precisely  analogous  to  this, 
my  opinion  would  be  unchanged,  for  I  cannot  think  that 
any  Court  should  countenance  an  application  Uke  this. 
Such  a  doctrine,  would,  in  my  opinion,  be  fraught  with 
the  greatest  injustice,  and  be  highly  derogatory  to  the 
dignity  of  the  Court. 

• 

Vaughan,  B. — I  confess  that  my  mind  has  in  some 
measure  fluctuated  during  the  discussion  of  this  case,  in 
consequence  of  the  decision  in  the  Court  of  Common  Pleas, 
to  which  allusion  has  been  made.  Upon  examination, 
however,  it  will  be  found  that  the  Chief  Justice,  in  his  judg- 
ment, proceeds  upon  an  assumption  that  the  plaintiff  had 
at  the  outset  made  advances  to  the  party  who  conducted 
his  cause,  which  circumstance  distinguishes  that  case  from 
the  present,  for  here  no  advances  have  been  made ;  and 
the  question  resolves  itself  into  this  simple  point,  whether 
this  Court  will  lend  itself  to  put  money  into  the  pocket  of 
an  individual,  who,  not  being  an  attorney  of  the  Courts  of 


is 
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Exch.  of  Pieas,  King's  Bench  and  Common  Fleets^  or  legally  entitled  to 
..  '  V     practise  as  a  solicitor  of  the  Court  oi  Chancer y^  has  against 

Young  his  owh  client  no  remedy.  If  this  had  been  an  applica- 
tion on  the  behalf  of  the  defendant,  I  might  have  enter- 
tained a  different  opinion ;  but  that  is  not  the  case  herci 
for  there  is  no  pretence  for  assuming  that  the  application 
is  on  his  behalf,  and,  that  being  so,  it  is  a  mere  struggle 
by  this  individual  to  recover  those  fees  which  are  only 
recoverable  by  a  regular  attorney.  Although  the  state- 
ment of  the  case  of  Reader  v.  Bloom  does  seem  to  militate 
against  discharging  this  rule,  yet,  when  the  judgment  of 
the  Chief  Justice  is  referred  to,  the  principle  of  that 
decision  is  apparent,  viz.  that  the  Courts  will  not  interfere 
with  the  rights  of  the  suitor;  and,  under  the  circumstances 
of  this  case,  upon  that  distinction,  I  think  that  the  rule 

should  be  discharged. 

Rule  discharged. 


An  executor 
who  has  assets 
auffident  for 
that  purpose,  is 
liable,  upon  an 
implied  promise, 
to  pay  for  a  fu- 
neral, suitable 
to  the  degree  of 
his  testator,  fur- 
nished by  the 
directions  of  a 
third  person. 


Rogers  r.  Price,  Executor. 

Assumpsit  by  the  plaintiff  against  the  defendant, 
executor  of  Davies,  for  work  and  labour  as  an  under- 
taker and  materials  furnished  for  the  funeral  of  Davies. 
Plea — Non  assumpsit. 

At  the  trial,  which  took  place  before  Gaselee,  J.,  at  the 
Hereford  Summer  Assizes,  18S8,  it  appeared  that  the  tes- 
tator died  in  Wales ,  at  the  house  of  his  brother,  who,  there- 
upon, sent  for  the  plaintiff,  an  undertaker  residing  at  a  dis- 
tance. The  plaintiff  afterwards  furnished  the  funeral,  and 
the  brother  of  the  deceased  attended  it  as  chief  mourner.  It 
was  admitted  that  the  funeral  was  suitable  to  the  degree  of 
the  deceased.  Upon  these  facts,  there  being  no  evidence 
of  any  contract  made  by  the  defendant,  or  that  he  knew 
of  the  funeral  until  aflter  it  had  taken  place:  the  learned 
Judge  was  of  opinion  that  the  plaintiff  was  not  entitled  to 
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recover,  and  directed  a  nonsuit,  with  leave  to  enter  a  ver-  Exch,  of  PUas, 

1829 

diet  for  the  plaintiff  for  30/.,  if  this  Court  should  think     ^„^^ 
him  entitled  to  recover.  Rogers 

9, 

Price. 

In  Michaelmas  Term  last,  Russell,  Serjeant,  in  pursu- 
ance of  this  leave,  obtained  a  rule  calling  upon  the  de« 
feiidant  to  shew  cause  why  the  nonsuit  should  not  be  set 
aside,  and  a  verdict  entered  for  the  plaintiff  for  30/.;  and 
in  support  of  the  application  cited  the  case  of  TugtoeU  v. 
Heyman  (a)* 

• 

Maule,  shewed  cause. — The  case  of  TugweU  v.  Hey" 
man  is  not  to  the  full  extent  applicable  to  the  present. 
In  that  case  there  was  no  evidence  of  any  orders  having 
been  given  by  any  one,  but  here  there  was  reasonable 
proof,  from  which  the  Jury  could  not  fail  to  infer  that  the 
brother  of  the  deceased  had  set  the  plaintiff  i|i  motion. 
Admitting,  therefore,  that  that  case  is  law,  it  is  inapplica- 
ble to  this,  for  here  the  brother,  who  gave  the  orders,  is 
liable  to  the  plaintiff  in  respect  of  them.  But  that  case 
cannot,  upon  principle  or  authority,  be  supported.  In 
the  case  of  Ashton  v.  Sheerman  (6),  Holl,  C.  J.,  said,  *'  If 
A.  employs  B.  to  work  for  C,  A,  is  liable  to  pay  for  it; 
an  executor  is  not  liable  to  pay  for  funeral  expenses  unless 
he  contracts  for  them."  The  burial  of  the  dead  is  a  mat- 
ter purely  of  ecclesiastical  cognizance,  and  one  with  which 
the  Courts  of  law  cannot  interfere.  Upon  this  ground,  in 
the  case  of  Rex  v.  Coleridge  {c),  the  Court  o{  King's  Bench 
refused  a  mandamus  to  bury  a  corpse  in  an  iron  coffin,  and 
Mr.  Justice  Holroyd  said,  the  burial  of  the  cadaver  (that 
is,  caro  data  vermibus)  is  nullius  in  bonis,  and  belongs  to 
ecclesiastical  cognizance.  It  cannot,  therefore,  be  said, 
that  the  common-law  ^recognizes  any  specific  mode  of  bu- 
rying the  dead,  so  as  to  raise  an  implied  promise  on  be- 

(fl)  3  Campb.  298.  (6)  Holt,  309.  (c)  2  *.  &  A.  806. 
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Exch,  fif  Pleas,  half  of  the  executor  to  defray  the  expenses  of  the  funeral. 
1829.  . 

^  '  ^  At  the  same  time,  however,  the  executor  is  not  irrespon- 
RooERs  sible,  if,  by  his  disposal  of  the  cadaver ,  he  offend  decency. 
Puce.  ®^  prejudice  the  interests  of  society,  for  in  either  case  he 
is  responsible  by  action  or  indictment.  But  the  obligation 
which  the  interests  of  society  cast  upon  him  is  co-exten- 
sive with  the  injury  which  would  be  sustained  were  that 
duty  not  performed;  and  amounts  simply  to  this,  that  he 
who  has  the  custody  of  the  body  shall  so  demean  himself 
in  that  custody  as  not  to  offend  individuals  or  the  public 
in  general.  There  is,  however,  no  distinction  between 
that  and  any  other  ordinary  duty  of  life;  and  neither 
in  the  one  nor  the  other  can  a  party  who  is  required 
to  do  an  act  be  rendered  responsible  through  the  gratui- 
tous intervention  of  a  third  person.  But  the  argument 
must  not  be  confined  to  this.  It  must  go  the  length  of 
contending,  not  merely  that  the  executor  is  liable  for  the 
charges  incurred  by  doing  that  which  the  interests  of  so- 
ciety may  require  at  his  hands,  but  also  for  the  expenses 
of  a  funeral  equal  to  the  degree  of  the  deceased.  Ex- 
penses to  a  considerable  amount  might,  with  reference  to 
the  property  of  the  testator,  be  allowed  to  the  executor ;  but 
it  does  not  follow  that  it  would  have  been  either  the  wish  of 
the  deceased  or  the  inclination  of  the  executor  to  have  in- 
curred such  expense.  Surely  it  is  not  required  by  the 
interests  of  society  that  the  funeral  should  be  according 
to  the  degree  of  the  deceased ;  all  that  is  necessary  upon 
that  score  is,  that  the  body  should  be  buried  according  to 
the  forms  of  religion.  But  no  such  topic  can  in  this  case 
be  with  propriety  relied  upon.  There  was  no  evidence  of 
any  emergency  for  the  intervention  of  a  stranger,  nor  was 
it  pretended  that,  if  he  had  not  interfered,  the  body  would 
have  remained  uninterred.  But  even  conceding  that  the 
action  is  maintainable,  it  cannot  be  supported  against  the 
defendant  as  executor,  but  in  his  individual  capacity 
merely.     An  executor  is  liable  as  such  for  an  act  done  or 
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contract  made  by  his  testator;  but  it  does  not  follow,  be-  Ejpch,  of  Pietis, 
cause  he  may  be  reimbursed  out  of  the  estate  of  his  tes-  ^ 

tator,  that  he  is  therefore  liable,  as  executor,  for  funeral  Roobrs 
expenses.  Had  he  been  sued  upon  an  express  promise,  pmcc. 
a  plea  otplene  administravit  would  be  no  answer,  which 
shews  clearly  that  he  is  not  liable  as  executor.  The  mere 
description  of  an  executor  is  immaterial,  and  may  be  re- 
jected ;  but  it  b  otherwise  where  the  liability  is  alleged  to 
have  accrued  in  that  character.  An  executor  cannot  be 
charged  as  such  for  any  demand  which  would  make  him 
personally  liable.  Rose  v.  Bowler  (a).  But,  if  the  defend* 
ant  be  liable  as  executor,  and  the  plaintiff  can  only  recover 
against  him  in  that  character  upon  this  declaration,  there 
was  no  evidence  of  his  being  executor,  and  upon  that 
ground  the  nonsuit  must  stand.  As,  in  an  action  of  trover, 
where  the  title  accrues  after  the  death  of  the  testator,  the 
character  of  the  executor  must  be  proved ;  so,  here,  the 
right  of  action  being  in  respect  of  a  liability  since  the 
death,  that  character  is  not  admitted  by  the  plea  of  non 
assumpsity  but  must  be  proved  before  the  liability  of  the 
defendant  in  respect  of  that  character  can  arise. 

Mussell,  Serjeant,  and  Evans,  John,  in  support  of  the  rule. 
— The  simple  question  in  this  case  is,  whether  an  executor 
is  not  bound  to  pay  for  the  funeral  expenses  of  his  testator,  in 
a  case  where  he  has  assets,  and,  by  admission,  the  party  has 
been  buried  in  a  manner  suitable  to  his  degree.  Such  a  lia- 
bility will  be  found  to  exist  in  legal  principle,  in  decided  cases, 
and  to  be  founded  both  on  expediency  and  on  decency.  It 
matters  not  by  whom  the  undertaker  is  employed,  for  the 
party  setting  him  in  motion  is  not  liable,  or  at  least  the  exe- 
cutor is,  provided  the  undertaker  elect  to  sue  him  as  such. 
The  liability  of  the  executor  arises  from  the  duty  of  an 
executor  to  bury  the  deceased,  from  which  duty  the  law 

(a)  1  II.  Bl.  108. 


3S  CASES  IN  THE  EXCHBQUEU. 

Exch.  o/PUat,   implies  a  promise,  provided  he  has  assets  for  that  purpose. 
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'  >  By  the  form  of  this  record,  the  defendant  admits  that  he 
Rogers  is  executor  and  has  assets,  and  the  question  is  simply  whe- 
PrTce.  ^^^^  ^^  executor  he  is  liable  to  the  action.  The  case  of 
TugweU  y.  Heyman  cannot  be  distinguished  from  this, 
but  its  authority  is  impugned.  In  that  case  Lord  Ellen- 
borough  said,  **  it  is  allowed  that  the  funeral  was  conduct- 
ed in  a  manner  suitable  to  the  testator's  degree  and  cir- 
cumstances, and  that  the  plaintifi^s  charge  is  fair  and  rea- 
sonable. The  defendants  do  not  deny  that  they  have  as- 
sets. Then  will  the  law  imply  a  promise  on  their  part  to 
satisfy  this  demand  ?  It  was  their  duty  to  see  that  the 
deceased  was  decently  interred ;  and  the  law  allows  them 
to  defray  the  reasonable  expenses  of  so  doing  before  all 
other  debts  and  charges.  It  is  not  pretended  that  they 
ordered  any  one  else  to  furnish  the  funeral,  and  the  dead 
body  could  not  remain  on  the  surface  of  the  earth.  It 
became  necessary  that  some  one  should  see  it  consigned 
to  the  grave,  and  I  think  the  executors,  having  sufficient 
assets,  are  liable  for  the  expense  thus  incurred.**  But  that 
case  does  not  stand  alone  as  an  authority  upon  this  sub- 
ject. In  the  case  o{  Arlot  v.  Churchland{a),  an  adminis- 
trator brought  an  action  for  false  imprisonment  against  an 
undertaker  who  had  arrested  him  for  the  amount  of  his 
bill  for  furnishing  the  funeral  of  his  intestate,  under  the 
following  circumstances:  the  deceased,  who  was  a  man  of 
very  eccentric  habits,  had  let  the  greater  part  of  his  house, 
reserving  for  himself  merely  a  small  room;  during  his  ill- 
ness a  surgeon  was  called  in,  who  sent  for  a  solicitor,  who, 
upon  the  death  of  the  intestate,  employed  the  plaintiff;  for 
some  months  no  next  of  kin  were  discovered,  but,  upon  the 
defendant's  eventually  taking  out  administration,  the  plain- 
tiff arrested  him,  but  subsequently  abandoned  his  action. 
Under  these  circumstances,  Best^  C.  J.,  was  of  opinion 

[a)  Lond.  Sitt.  M.  T.  C.  P.  1828. 
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tliat  the  original  action  was  well  brought,  and  that  the  ^<?*«  ^/  ^^^^'h 
undertaker  might  have  recovered.  But  also  upon  princi-  v^..^^^.!^ 
pie,  the  case  of  Tugwell  v.  Heyman  is  supported.  It  is  *  Kooeki 
the  clear  duty  of  an  executor  to  bury  the  deceased,  and  prke. 
this  duty  he  may  perform  before  he  obtain  probate  of  the 
will  (a).  Such  being  the  duty  of  an  executor,  a  legal  obll* 
gation  arises  out  of  that  duty,  and  a  responsibility  which 
dispenses  with  either  a  promise  or  order  from  him ;  and 
where  that  duty  exists,  a  liability  will  be  implied  by  law, 
capable  of  being  rebutted  by  the  single  fact  that  he  has  no 
assets  for  the  purpose.  And  this  is  not  the  only  instance 
in  which  a  liability  arises  out  of  a  duty  to  be  performed. 
Parish  officers  are  bound  to  provide  for  and  take  care  of 
casual  poor,  and  in  respect  of  that  duty  are  liable  to  re- 
imburse the  expenses  of  one  who,  not  being  a  parish 
officer,  takes  care  of  persons  coming  within  that  descrip- 
tion. Simmons  v.  Wilmot{b).  Between  a  moral  and  a  legal 
obligation,  there  is  a  main  distinction.  Although  the 
former  is  a  good  consideration  for  an  express  promise,  it 
will  not  raise  an  implied  promise  in  law,  Atkins  v.  Ban" 
w€ll{c) ;  but  from  the  latter,  a  liability  is  inferred  by  law. 
In  the  case  of  Wennall  v.  Adney^  Lord  Alcanley  said  (d), 
''  I  have  no  doubt  whatever  that  parish  officers  are  bound 
to  assist  where  such  accidents  as  these  take  place,  and 
— that  the  law  will  so  far  raise  an  implied  contract  against 
them,  as  to  enable  any  person  who  affords  that  immediate 
assistance  which  the  necessity  of  the  case  usually  requires, 
to  recover  against  them  the  amount  of  the  money  expended." 
So,  a  father  who  abandons  his  children  is  responsible  to 
one  who  maintains  and  supports  them ;  even  in  the  case  of 
bastard  children,  if  the  father  has  adopted  them  as  his  own, 
Hesketh  v.  Gomng{e).  And,  upon  the  same  principle,  a 
husband  who  turns  his  wife  out  of  doors,  sends  her  forth 

(fl)  Toller,  24.  (d)  3  B.  &  P.  247. 

(6)  3  Esp.  91.  (e)  5  Esp.l3l. 

(c)  2  East,  505. 
VOL.  III.  D 
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Exth,  of  Pkaa,  into  the  world  with  an  implied  credit  for  necessaries, 
1829«  .  •  • 

arising  out  of  his  legal  obligation  to  maintain  her.  Harris 

V.  Morris  (a). 

Garrow,  B. — It  would>  in  my  opinion,  have  been  more 
satisfactory,  if  this  case  had  been  submitted  to  the  consi- 
deration of  a  jury,  to  inquire  upon  whose  credit  the  iuneral 
was  provided ;  but,  that  course  not  having  been  pursued,  we 
must  dispose  of  this  rule  in  its  present  form.  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  recover,  and  that  therefore 
this  rule  must  be  made  absolute.  The  simple  question  is, 
notwithstanding  many  ingenious  views  of  the  case  have 
been  presented,  who  is  answerable  for  the  expenses  of  the 
funeral  of  this  gentleman.  In  my  opinion,  the  executor 
is  liable.  Suppose  a  person  to  be  killed  by  accident  at  a 
distance  from  his  home ;  what,  in  such  a  case,  ought  to  be 
done  ?  The  common  principles  of  decency  and  humanity, 
the  common  impulses  of  our  nature,  would  directevery  one, 
as  a  preliminary  step,  to  provide  a  decent  funeral,  at  the 
expense  of  the^estate;  and  to  do  that  which  is  immediately 
necessary  upon  the  subject,  in  order  to  avoid  what,  if  not 
provided  against,  may  become  an  inconvenience  to  the 
public.  Is  it  necessary  in  that  or  any  other  case  to  wait 
until  it  can  be  ascertained  whether  the  deceased  has  left 
a  will,  or  appointed  an  executor;  or,  even  if  the  executor 
be  known,  can  it,  where  the  distance  is  great,  be  necessary 
to  have  communication  with  that  executor  before  any  step 
is  taken  in  the  performance  of  those  last  offices  which  re- 
quire immediate  attention?  It  is  admitted  here  that  the 
funeral  was  suitable  to  the  degree  of  the  deceased,  and 
upon  this  record  it  must  be  taken  that  the  defendant  is 
executor  with  assets  sufficient  to  defray  this  demand ;  I 
therefore  think  that,  if  the  case  had  gone  to  the  jury»  they 

(a)  4£sp.  41. 
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would  have  found  for  the  plaintifF,  and  that  therefore  this  ^'o*-  «/  ^^^ 
rule  should  be  made  absolute. 

HuLLOCK,  B. — I  concur  in  thinking  that,  under  the  cir- 
cumstances detailed  in  this  case»  the  defendant  is  liable, 
and  that  therefore  this  rule  should  be  made  absolute.  The 
argument  on  the  part  of  the  defendant  has  taken  a  very 
wide  and  extended  range,  and  embraced  a  variety  of  to- 
pics, many  of  which  are  of  considerable  difficulty,  but  upon 
which  it  is  unnecessary  in  this  case  to  express  any  opinion* 
The  question  is,  whether  an  executor,  (which,  upon  this  re-, 
cord,  I  assume  the  defendant  to  be),  with  assets,  is  answera* 
ble  in  point  of  law  for  the  funeral  expenses  of  his  testator, 
in  the  absence  of  evidence  to  charge  any  other  individual. 
We  are  not  required  in  this  case  to  decide,  whether  an  under- 
taker has  a  right  to  bury  any  body  that  is  kept  uninterred. 
for  any  length  of  time;  or  whether  one  who  voluntarily 
performs  these  oflSces  is  entitled  to  recover;  or  whether, 
where  express  orders  are  given,  the  party  giving  those 
orders  is  answerable  for  them:  because  in  my  opinion  those 
questions  do  not  here  arise.  I  do  not  think  that  in  this  case 
there  is  any  evidence  to  shew  ihat  the  plaintiff  acted  upon 
the  credit  of  the  brother  of  the  deceased.  He  might  have 
said  I  will  have  somebody  to  whom  I  may  look  for 
payment  before  I  will  proceed ;  but  of  that  there  is  no 
evidence,  and  we  therefore  must  infer  that  no  such  un- 
derstanding took  place.  In  every  case  the  undertaker 
must  be  sent  for,  but  that  is  not  giving  an  order  so  as  to 
create  a  liability :  he  must  in  every  case  be  apprised  of  the 
death,  but  that  will  not  render  the  party  who  makes  the 
communication  answerable,  any  more  than  in  the  case  of 
casual  poor,  to  which  allusion  has  been  made.  It  is  then 
said,  that,  if  a  contract  be  implied,  it  must  in  this  case  be, 
to  defray  the  expenses  of  a  funeral  suitable  to  the  degree 
of  the  testator.  I  do  not  think  that  it  is  necessary  to  enter 

d2 
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h  of  Pieasy  upon  that  point.  An  undertaker  is  not  to  indulge  in  specu- 
lations on  the  amount  of  the  estate  of  the  deceased;  but 
we  musty  upon  the  admission  at  the  trials  assume  this  to  be 
a  funeral  such  as  in  ordinary  cases  would  be  required. 
There  is  another  objection  made,  viz.  that  this  defendant  is 
sued  as  executor,  and  that  therefore  it  was  incumbent  upon 
the  plaintiff  to  prove  him  to  be  an  executor.  I  agree  that 
there  would  be  a  difficulty  in  pleading /^/ene  administravit, 
but  still,  inasmuch  as  the  liability  of  the  defendant  arises 
in  this  case  out  of  two  circumstances,  his  character,  and 
his  abihty  to  pay,  I  am  not  sure  that  he  might  not  have 
shewn  the  want  of  assets  under  the  general  issue,  but  at 
all  events,  it  would  be  more  prudent  to  plead  that  fact. 
This  is  a  difficulty  which  does  not  very  often  occur.  This 
obligation  does  not  arise  in  respect  of  an  act  during  the 
^  life-time  of  the  testator,  but  of  an  implied  obligation  arising 
out  of  the  situation  of  the  executor  with  reference  to  his- 
character  and  the  estate  of  his  testator.  It  is  <a)so  said,  that 
the  executor  is  not  bound  to  bury  the  dead  within  a  cer- 
tain time.  That  question  does  not  arise  in  this  case.  If  the 
executor  had  kept  the  body  unburied,  and  the  undertaker 
had  come  and  said,  I  insist  on  burying  it,  he  could  not 
have  recovered.  But  there  is  no  evidence  here  that  the 
person  by  whom  this  body  was  interred  knew  whether  there 
was  or  was  not  an  executor.  It  is  the  duty  of  the  executor 
to  dispose  of  the  testator  in  the  usual  manner,  viz:  by 
burying  bim.  It  is  not  that  sort  of  duty  which  can  be  en- 
forced by  mandamus OT  other  proceedings  at  law;  but  it  is 
a  duty  which  decency  and  the  interest  of  society  render 
incumbent  upon  the  executor.  The  case  of  TugweU  v» 
Heyman,  is  precisely  similar  to  the  present,  and  I  for  one 
should  have  great  difficulty  in  departing  from  an  authority 
with  which  the  feelings  of  all  mankind  must  so  fully  con- 
cur. The  instance  alluded  to,  of  the  liabiUty  of  parish 
officers  in  respect  of  casual  poor,  appears  to  me  to  be  a 
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strong  authority  in  support  of  the  doctrine  in  the  former  ^^It  of  PUas, 
case;  because  in  like  manner  an  implied  contract  may  in  > 

this  case  be  inferred,  on  the  part  of  the  executor,  from  the        Roobbs 
obligation  imposed  upon  him  with  reference  to  his  char-        vmcE. 
acter  and  the  estate  of  his  testator. 

Vaughan,  B, — I  agree  in  the  judgment  which  has  been 
delivered  by  my  learned  brothers,  and  shall  make  but  few 
observations  upon  the  case.  Looking  to  the  record,  I  must 
assume  that  the  defendant  is  executor,  and  has  assets  suf- 
ficient to  pay  this  debt.     I  should  certainly  have  been 
better  satisfied,  if,  at  the  trial,  it  had  been  left  to  the  jury 
to  say  whether  the  plaintiff*  performed  the  contract  upon 
the  credit  of  any  other  person;  because,  if  that  was  the  case, 
I  am  of  opinion  that  the  executor  would  not  be  liable. 
That  course  was  not  however  pursued,  and  upon  this  re- 
port we  are  at  liberty  to  infer  that  it  was  not  done  upon 
the  credit  of  any  third  person.     The  discussion  then  re- 
solves itself  into  a  mere  question,  whether  an  executor  is 
liable  to  pay  the  funeral  expenses  of  the  testator,  where  he 
has  assets  and  no  unnecessary  expense  is  incurred.     I  do 
not  consider  this  as  a  duty  of  imperfect,  but  one  of  impe- 
rative obligation.     It  is  not  pretended  that  there  was  in    « 
this  case  any  opportunity  to  consult  the  executor,  who  lived 
at   a  distance;  and  what  under  such  circumstances  could 
be  done,  if  the  defendant  is  not  liable  ?     Tlie  dictum  of 
Lord  Chief  Justice  Holt  is  expressly  at  variance  with  the 
opinion  of  Lord  Elletiborough,  and,  were  it  necessary,  I 
should  feel  no  diificulty  in  assenting  to  the  latter  authority; 
but  it  is  not  necessary  to  draw  any  comparison  between 
the  two   cases,  because,  from  the   note  of  the   former, 
it  does  not  appear  under  what  circumstances  that  opin- 
ion was  delivered.      The  latter  is  a  case  precisely  ap- 
pUcable  to  the  present,  acquiesced  in  by  the  counsel,  and 
confirmed,  if  confirmation  were  required,  by  the  opinion 
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Each,  of  Pitas,  of  the  Chief  Justice  of  the  Court  of  Common  Pleas.     I 

consider  the  burial  of  the  dead  to  be  a  clear  obligation 
upon  the  executor,  and  think  that  he  is  liable  for  the  ex- 
penses incurred,  if  in  his  absence  that  duty  be  performed 
for  him  by  another. 

Rule  absolute  (a). 


{a)  It  is  the  first  duty  of  an  exe- 
cutor or  administrator  to  bury  the 
deceased  according  to  his  rank,  and 
circumstances.  Com .  Dig.  Adminis- 
tration (C).  Prec-  Chan.  27.  So 
urgent  is  this  duty,  that  it  may  be 
performed  by  an  executor  before 
probate ;  Toll.  p.  24 ;  and  the  per- 
formance of  it  will  not  constitute  a 
stranger  an  executor  de  son  tort.  Off. 
£x.  174.  Swinb.6.s.22.  n.2.2  Com. 
507.  1 1  Vin.  Abr.  207.  pi.  24.  The 
expenses  of  this  pious  office  are  of 
the  first  class  in  the  administration 
of  assets,  and  even  though  they  be 
not  paid,  the  executor  may  retain 
money  for  that  purpose,  and  upon  a 
question  of  assets  the  sum  retained 
will  be  allowed.  CUliesv.Smifher, 


2  Stark.  N.  P.  528.  But  in  no 
case  can  an  executor  be  justified  in 
incurring  an  extravagant  expense 
upon  this  head.  If  the  assets  be  suffi- 
cient, the  allowance  shall  be  accord- 
ing to  the  degree  and  quality  of  the 
deceased,  Com.  Dig.  Administra- 
tion (C) ;  but  where  that  is  not  the 
case,  he  is  only  warranted, as  against 
creditors,  in  doing  that  which  is  ab- 
solutely necessary ;  and,  in  strictness, 
where  the  estate  is  insolvent,  he 
can  be  justified  merely  to  tlie  extent 
of  paying  for  the  coffin,  shroud, 
ringing  the  bell,  and  the  fees  to  the 
parson,  clerk,  sexton,  and  bearers. 
Toll.  191, 192.  Com.  Dig.  Admi- 
nistration (C). 


Ex  parte  Isaac,  In  re  Owen,  a  Bankrupt. 

i/ommissionen    Cr  N  a  former  day,  a  writ  of  habeas  corpus  had  issued,  on 
have  no'autho-    ^^^  application  of  A.  Isaac,  who  had  been  summoned  by 

rity  to  commit  a  ^jjg  Commissioners  actinfic  under  a  commission  of  bankrupt- 
witness  for  re-  ^  °  ... 

fusing  to  read      cy  against  one  Owen,  as  a  person  capable  of  giving  infor- 
book.  mation  concerning  the  person,  trade,  dealing,  and  estate 

A  witness  sum- 
moned by  com- 
missioners, under  tlie  statute  6  Geo.  4,  c.  16,  s.  33,  being  required  to  read  certain  entries  in  a  book, 
to  which,  during  his  examination,  he  had  referred,  but  which  he  had  not  been  called  upon  to  pro- 
duce, refused  to  read  the  entries,  whereupon  he  was  committed  for  refusing  to  answer  the  *'  said 
question :" — Held  that  the  warrant  was  bad  in  substance,  and  in  form  ;  a  request  to  read  not  being 
a  question. 
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of  the  bankrupt^  under  the  provisions  of  the  6  Geo.  4,  c.  ^^a*  rf  ^^^^ 
16,  8.  83,  and  had  several  times  been  examined  by  them,  *  ^ 

in  order  to  ascertain  whether  certain  mortgage  securities,       Ex  parte 
given  by  the  bankrupt  to  one  Leon,  were  or  were  not  '^^^' 

tainted  with  usury.  The  witness  had,  during  the  pro- 
gress of  the  examination,  constantly  objected  to  the  mode 
in  which  that  examination  was  conducted,  principally 
upon  the  ground  of  its  tendency  to  expose  him  to  for- 
feiture of  estate  and  interest ;  and,  in  consequence  of  his  re- 
fusal to  answer,  he  had  been  four  several  times  committed. 
Upon  the  first  occasion,  the  witness  was  remanded^  and, 
on  the  second,  discharged,  by  the  Lord  Chancellor;  on 
the  third  he  was  remanded  by  Lord  Tenterden;  and  the 
fourth  application  formed  the  subject  of  the  present  inquiry. 

It  appeared  from  the  warrant  of  commitment,  which 
set  out  the  examination,  that,  at  the  last  meeting,  the 
witness  had  been  examined  touching  certain  sums  of 
money,  entered  in  his  books  of  accoimt,  amounting  toge- 
ther to  9,000/.,  being  the  consideration  for  the  mortgage  to 
Leon  of  a  vessel  of  which  the  wjtness  was,  after  the 
execution  of  the  security,  appointed  ship's  husband.  This 
money  was,  as  the  witness  stated,  composed  of  two  sums, 
the  proceeds  of  Russian  stock,  the  property  of  Leon^  but 
which,  it  was  suggested,  was  in  fact  the  joint  property  of 
Leon  and  IsaaCf  who,  by  receiving  commission  in  his  char^ 
'  acter  of  ship's  husband  had,  by  that  means,  obtained 
usurious  interest.  The  question,  however,  turned  upon 
another  part  of  the  examination,  which  was  as  follows: 

**  Q.  Does  the  account  headed  Russian  stock,  in  Led- 
ger 6.  p.  101,  contain  an  account  of  all  the  purchases  and 
sales  of  Russian  stock  for  Mr.  Leon's  account  made  by 
you? 

A.  Yes;  it  does,  as  well  as  those  purchased  hy  Leon 
himself. 

Q.  Do  you  mean  to  state  that  in  such  account  there 
are  entries  of  Russian  stock  purchased  and  sold,  or  pur- 
chased' or  sold  by  Mr.  Leon  himself,  on  his  own  account? 
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Exch.  of  Pleat,       A.  Yes  J  both  bought  and  sold  by  Mr.  Leon  himself. 
v^__^*^         Q*  Refer  to  Ledger  G.  and  the  account  in  it  Iieaded 

Rr  parte         RuSSiOn  StOCk  ? 

^^'  A.  I  have  now  referred  to  it. 

Q.  You  are  now  requested  to  read  all  the  entries  in 
that  account  ? 

A.  Acting  under  the  advice  of  my  counsel,  I  demur  to 
answer  the  question,  inasmuch  as  the  matters  in  that  ac- 
count are  not  relating  to  the  bankrupt  Owen :  it  is,  there* 
fore,  I  submit,  with  the  advice  of  my  counsel,  that  I  am 
not  bound  to  read  the  entry;  and  I  request  the  commis- 
sioners to  allow  me  to  consult  my  counsel  on  the  propriety 
of  the  question  put,  so  that  1  may  give  a  proper  and  legal 
answer  to  it.  But,  in  case  the  commissioners  refuse,  I 
request  that  my  counsel  may  be  allowed  to  enter  for  me 
such  proper  protest  a&  he  may  see  necessary.  When  I 
say  that  I  demur  to  answer  the  question,  I  mean  to  say, 
that  I  refuse  to  comply  with  the  request  to  read  the  entries 
contained  in  the  account  alluded  to." 

The  warrant  then  concluded  in  the  following  terms: — 

'*  Wliich  last  question  the  witness  having  so  refused  to 
answer,  these  are,  therefore,  &c.,  him  to  keep  without 
bail,  &c.,  until  such  time  as  he  shall  submit  himself  unto 
us,  the  said  commissioners,  &c.,  and  full  answer  make  to 
our  or  their  satisfaction  to  the  said  question." 

It  was  objected  by  Knight  and  Anderdon,  fur  the  pri- 
soner, that  the  commitment  was  insufficient  :^r«/,  because 
the  subject-matter  of  the  inquiry  was  irrelevant:  secondly^ 
because  the  examination  tended  to  expose  the  witness  to 
penalty  and  forfeiture;  and  lastly  (upon  which  ground 
alone  the  Court  proceeded  in  their  judgment)^  that  the 
commissioners  were  not  authorized  to  commit  the  witness 
for  not  reading  the  entries  in  the  account. 

'  To  the  last  objection,  it  was  answered  by  Rose  and 
Wright^  contra^  that,  although,  strictly  speaking,  the  com- 
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mitment  did  profess  to  proceed  upon  a  refusal  by  the  Exch,  of  Pleas, 
witness  to  answer  an  interrogatory,  yet  that,  in  effect,  it  -^  '  ^ 

amounted  to  a  question  when  construed  secundum  sub-       Ex  parte 

11  n  J  •     •  Isaac, 

jeciam  matertam  ;  that  the  power  of  the  commissioners  to 
call  for  the  production  of  books,  authorized  them  to 
eicamine  into  the  contents  of  the  books,  and  that  directing 
the  witness  to  read  the  entries,  was,  in  effect,  asking  their 
contents.  ' 


Alexander,  L.  C.  B.— Several  very  important  ques- 
tions have  arisen  in  this  case,  upon  which  I  do  not  feel  it 
necessary  to  express  any  opinion*  It  has,  in  the  first 
place,  been  contended,  that  the  account  which  formed 
th6  subject  of  this  examination  and  ultimate  commitment, 
is  immaterial  with  reference  to  what  had  been  previously 
elicited;  but,  although  I  entertain  an  opinion  upon  this 
point,  it  does  not  appear  to  me  to  be  necessary  to  ex« 
press  tliat  opinion. 

It  has,  in  the  second  place,  been  insisted,  that  the  wit- 
ness was  not  bound  to  answer,  inasmuch  as  the  tendency 
of  the  whole  course  of  his  examination  was  to  subject  him 
to  penalty  or  forfeiture.  Upon  that  point  also,  I  forbear 
to  express  any  opinion,  because  this  warrant  cannot  be 
supported  upon  the  particular  ground  on  which  it  pur- 
ports to  be  founded. 

Without  reference  to  either  of  these  objections,  I 
am  of  opinion,  that,  upon  this  warrant,  the  prisoner 
ought  not  any  longer  to  be  detained  in  custody.  I  have 
always  understood  that  great  strictness  is  required  in  the 
form  of  warrants  of  commitment,  and  that  they  must  ex- 
press a  legal  ground  for  the  commitment  and  detention  of 
the  prisoner.  Commissioners  of  bankruptcy  are  invested 
with  extensive  authority,  but  their  powers  must  be  exer- 
cised with  caution  and  discretion.  The  statute  under 
which  they  act,  confers  upon  them  an  authority  to  commit 
in  two  cases  merely*  In  the  case  of  refusal  to  answer 
lawful  questions,  and  of  refusal  to  produce  books,  without 


Isaac. 
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Exch.  rf  Pleat,  lawful  excuse.     I  confess  myself  at  a  loss  to  understand, 

1829. 

>     upon  the  face  of  this  warrant,  upon  which  of  these  two 

Ex  parte       grounds  this.  Commitment  proceeds.     It  is  a  mis-applica- 
tion of  words  to  say  that  the  prisoner  is  committed  for  not 
answering  a  question,  for  no  question  is  put  to  him,  he  is 
merely  commanded  to  read  a  particular  entry.     It  is  un- 
certain, upon  the  face  of  the  commitment,  in  what  manner 
this  requisi(ion  is  to  be  complied  with ;  whether  the  witness 
is  to  read  the  entry  aloud,  or  merely  for  the  purpose  of 
refreshing  his  memory:  he  is  simply  desired  to  read  all 
the  entries  in  a  particular  account,  which  he  declines  to 
do.     Such  a  requisition  is  clearly  not  within  the  provisions 
of  the  statute,  which  empowers  the  commissioners  to  ask 
questions,  which  must  mean  lawful  questions  merely.     If 
it  be  said  that  this  substantially  is  a  commitment  for  not 
producing  books,  that  ground,  in  my  opinion,  is  also  un- 
tenable.    To  authorise  the  commissioners  in  committing 
upon  that  ground,  it  should  clearly  appear  upon  the  war- 
rant of  commitment,  that  the  witness  had  been  required  to 
produce  the  books,  and  had  refused  to  comply  with  that 
requisition ;   for  the  act  of  Parliament  which  confers  this 
authority  upon  the  commissioners  implies,  that,  before  a 
commitment  for  non-production  of  documents,  a  request 
must  be  made  to  the  party  who  has  them  in  his  custody 
or  power.    For   these  reasons,  I  am  of  opinion  that  the 
warrant  of  commitment  is  substantially  defective,  and  that, 
therefore,  the  prisoner  is  entitled  to  be  discharged. 

Garrow,  B. — I  feel  it  unnecessary  to  say  more  than 
that  I  fully  concur  in  the  judgment  delivered  by  the  Lord 
Chief  Baron.  I  am  clearly  of  opinion  that  the  warrant  of 
commitment  is  defective,  and  it  is  unnecessary  for  me  to 
recapitulate  the  reasons  upon  which  that  opinion  proceeds. 
In  this  view  of  the  case,  it  will  be  needless  to  consider  the 
several  other  dbjections  which  have  been  presented  during 
the  discussion  of  this  case* 
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HuLLOCKy  B. — I  also  am  of  opinion  that  this  warrant  F^rch.  of  PUat, 

1829 

is  invalid ;  and  that,  therefore,  the  commitment  is  illegal.  ^ 

Upon  the  general  question  which  has  been  argued  before  Ex  parte 
us,  there  is  but  one  view  in  which  the  examination  of 
this  party  can  be  relevant  or  material.  I  do  not,  however, 
feel  it  necessary  to  enter  into  a  consideration  of  that  ques- 
tion, because  the  warrant,  which  proceeds  upon  a  distinct 
ground  immediately  relating  to  the  alleged  cause  of  the 
commitment,  is  bad ;  and  to  that  alone  I  shall  confine  my 
observations. 

Unquestionably  the  commissioners  have  authority  to 
compel  the  production  of  documents  relating  to  the  sub^^ 
ject  of  their  legitimate  inquiries.  They  have,  however,  in 
this  respect,  but  a  delegated  authority,  which  must  be 
pursued  strictly  in  the  mode  in  which  it  is  conferred.  By 
the  statute  6  Geo.  4,  c.  16,  s.  33,  34,  the  commissioners 
have  power  to  examine  witnesses,  and  to  enforce  the  pro- 
duction of  documents.  By  those  provisions,  the  commis- 
sioners are  authorized  to  summon  before  them,  and  to  exa- 
mine persons  who  are  known  or  suspected  to  have  any  estate 
of  the  bankrupt  in  their  possession,  or  who  are  supposed 
to  be  indebted  to  the  bankrupt,  or  who  are  believed  to  be 
capable  of  giving  information  concerning  the  person,  trade, 
dealing,  or  estate  of  the  bankrupt,  in  which  latter  charac- 
ter this  person  is  professedly  examined.  The  subject- 
matter  of  their  right,  in  this  respect,  is  limited  by  the 
terms  of  the  act  of  Parliament.  They  are  not  empowered 
to  inquire  generally  into  all  the  transactions  and  affairs  of 
the  persons  summoned  before  them,  but  into  such  only  as 
concern  an  act  of  bankruptcy  committed  by  the  bankrupt, 
or  may  convey  information  respecting  the  dealings  of  the 
bankrupt.  They  are  likewise,  by  the  same  sections,  em- 
powered  to  require  the  production  of  books  and  documents 
for  the  same  object.  Before,  however,  the  commissioners 
can  in  point  of  law  be  entitled  to  call  for  the  production  of 
documents,  they  must  lay  a  ground  for  so  doing  within  the 
meaning  of  the  act  of  Parliament.   It  is  not  because  I  carry 
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EatH,  qf  Pleat,  a  book  into  the  room  of  the  commissioners  for  the  purpose 

1829  •    • 

'  ^     of  assisting  my  memory,  and  with  that  view  have  recourse 
Ex  parte       to  it,  that  I  Can  be  compelled  to  submit  that  book  for  in* 

Ifl\AC  

spection.  They  have  no  authority  to  impose  such  a  com- 
mand upon  a  witness.  If  the  production  of  the  book  appear 
to  the  commissioners  to  be  necessary  for  the  purpose  of  a 
full  investigation  of  the  subject,  a  notice  should  be  given 
to  the  party  to  produce  it;  and  if  he  refuse  to  comply  with 
that  notice,  he  may  be  committed  for  his  contempt.  When 
produced,  the  production  without  doubt  involves  the  in- 
spection of  the  book.  It  appears  to  me,  that  there  has 
been  some  degree  of  precipitation  in  committing  under 
the  circumstances  of  this  case,  for  the  warrant  contains  no 
allegation  that  he  had  been  required  by  notice  to  produce 
the  book.  Suppose  the  witness  having  the  book  in  his 
possession  at  the  time,  either  for  the  purpose  of  refreshing 
his  memory,  or  for  any  other  purpose,  had  been  com- 
manded by  the  commissioners  to  produce  the  book,  and 
had  refused  to  comply  with  that  demand,  he  could  not  in 
such  case  have  been  committed  for  his  refusal,  because 
the  demand  ought  to  be  preceded  by  a  proper  notice  to 
produce.  But  it  has  been  urged  that,  during  the  examina- 
tion, the  witness  had  uniformly  acceded  to  the  course  now 
pursued,  and  had  read  entries  from  his  books,  when  called 
upon  so  to  do.  It  is  true,  that  he  has  read  from  his  books 
in  many  instances,  but  his  having  pursued  that  course, 
does  not  render  it  incumbent  upon  him  to  persist  in  so 
doing,  or  pledge  him  to  read  every  thing  which  the  book 
may  contain,  provided  it  may  be  unnecessary  to  do  so  for 
his  own  purposes,  or,  for  any  other  reasons,  he  declines  to 
read  any  further.  The  conclusion  of  the  warrant  is  not 
warranted  by  the  premises.  Unless  the  account  related  to 
the  dealings  of  the  bankrupt,  it  was  not  the  legitimate  sub- 
ject of  inquiry  before  the  commissioners,  and  that  alone 
was,  in  the  language  of  the  statute,  a  sufficient  reason  for 
a  refusal  to  produce  it.  Upon  this  ground,  it  appears  that 
the  refusal  proceeded ;  and  this  Court  has  no  means  of 
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knowing  whether  the  account  does  in  fact  relate  to  the  ^ch.  of  Piea$, 
dealings  of  the  bankrupt,  or  whether  the  commissioners     ^  '  > 

had  upon  that  ground  any  right  to  call  for  the  production.  Ex  parte 
But  even  if  he  were  bound  to  produce  the  account,  and  it 
was  legitimately  in  evidence  before  the  commissioners, 
what,  I  would  ask,  is  the  proper  course  to  be  pursued? 
Who  is  bound  to  read  the  document  produced  in  obedience 
to  a  lawful  command?  The  document  is  to  be  used  by 
the  party  who  seeks  to  make  it  available  to  his  own  pur- 
poses. According  to  the  course  constantly  pursued  at 
Nisi  PriuSy  it  should  be  read  by  the  solicitor  or  the  com- 
missioners ;  and  if,  after  it  had  been  read,  the  witness  had 
refused  to  answer  a  question  founded  upon  it,  in  that  case 
the  commitment  would  be  sustainable. 

But  to  examine  the  peculiar  language  of  this  warrant — 
After  having  thus  called  upon  this  witness  to  read  the  book, 
which  it  may  be  assumed  was  lying  before  him,  and  he 
having  refused  to  comply  with  this  demand,  for  what  does 
it  appear  that  he  is  committed  ?  Is  it  because  he  refused 
to  produce  the  book?  If  so,  the  warrant  is  defective,  and 
it  cannot  be  said  that  he  was  properly  committed  for  not 
producing  that  which  it  does  not  appear  he  was  required 
to  produce.  But,  on  the  contrary,  he  is  committed  for 
refusing  to  answer  the  "  said  question.r  What  question? 
— ^To  read  the  entry.  Can  any  one  say,  that  this  command 
to  read  entries  in  a  book  is  a  lawful  question?  But  is  the 
commitment,  until  he  shall  produce  for  inspection  the  book 
containing  the  entries?  No;  ''until  he  shall  full  answer 
make,  to  their  satisfaction,  to  the  question  so  put  to  him  ;** 
which  he  can  never  do,  because  no  question  is  put  to  him, 
and  no  question  has  he  refused  to  answer.  My  judgment, 
therefore,  in  this  case,  without  adverting  to  the  other  topics 
which  have  been  urged,  is,  that,  for  the  reasons  which  I 
have  stated,  this  warrant  is  bad  in  form  and  in  substance. 

Vaughan,  B. — I  should  be  very  sorry,  if  the  power  of 
commissioners  to  obtain    a  ftill  discovery  of  bankrupt's 
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Esek,  rf  Pteut,  effects  w6re  to  be  weakened  by  any  thinff  which  I  ant 
1829.  .    .  J       J  ^ 

v,^.^^^^     about  to  say,  but  it  is  unquestionably  a  power  to  be  exer- 

Ex  parte  cised  with  caution,  and  scanned  with  jealousy.  It  is 
an  authority  which  should  be  strictly  pursued.  Look- 
ing at  the  act  of  Parliament,  the  commissioners  have 
a  plain  line  of  duty  marked  out  for  them.  The  particular 
clause  which  gives  them  jurisdiction,  empowers  them,  in 
the  event  of  a  refusal  to  be  examined  or  to  produce  docu* 
ments,  to  commit  the  party  refusing.  Now,  can  it  be  said, 
that  what  has  in  this  case  been  done  comes  under  either 
of  these  branches  of  jurisdiction?  The  refusal  is  to  read; 
and,  supposing  these  entries  were  proper  to  be  inspected, 
what  power  have  the  commissioners  to  compel  the  party  to 
read?  No  distinct  question  is  propounded  to  the  witness, 
and  how,  therefore,  can  he  be  committed  for  refusing  to 
answer,  when,  in  fact,  no  question  is  asked  of  him?  I  ab- 
stain from  expressing  any  judgment  upon  the  other  points; 
but  upon  this  short  ground,  I  am  of  opinion  that  the  war- 
rant is  clearly  bad,  and  that,  therefore,  the  party  is  entitled 
to  his  discharge. 

Discharged  accordingly. 


Kr.  ^ 


»^»' 


The  warrant  of 
commitment  of 
a  bankrupt  tm 
not  signing  hii 


'^   -"  In  re  T.  Leak,  a  Bankrupt. 

JLN  this  case,  Humfrey^  on  a  former  day,  obtained  a  rule 
to  shew  cause  why  a  writ  of  habeas  corpus  should  not 
issue,  to  bring  up  and  discharge  Leak^  a  bankrupt,  who 

examination,         _  •  .. 

need  not  let  ont  had  been  committed  by  the  commissicmers  acting  under  a 
\xon^^Mghan  Commission  of  bankruptcy  issued  against  him,  ybr  not  sign- 
B.  disMeniiente.  ing  his  examination  (he  not  having  any  lawful  objection 
commitment  of  ^Howed  by  the  commissioners).  The  warrant  of  commit- 
a  bankrupt  for     ment  did  not  set  out  the  examination  of  the  bankrupt,  and 

not  signmg  an  ^  i    ' 

examination  concluded  by  Committing  him  to  prison,  until  he  should 
committing  him,  full  answers  make,  to  their  satisfaction,  to  such  questions 

until  be  should 

full  answers 

make  to  the  satisfaction  of  the  commissioners,  and  sign  and  subscribe  his  examination. — Held,  that 

the  conclusion  was  informal,  but  not  defectiTe  in  substance. 
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as  should  be  put  to  him,  and  sign  and  subscribe  such  ex-  Sjech.  of  PUas, 
amination  (a).  .  ^®^^- 

Two  objections  were  urged  against  the  validity  of  this 
commitment :  ^rst,  that  the  examination  was  not  set  out ; 
and  seeondlyy  that  the  commitment  professed  to  authorize 
an  imprisonment,  for  which  no  cause  appeared,  there 
being  no  complaint  expressed  in  the  warrant,  that  the 
bankrupt  had  not  fully  answered  all  questions  propounded 
to  him,  but  merely  that  he  refused  to  sign  his  examination, 
whereas  the  commitment  authorized  an  imprisonment,  un- 
til he  should  full  answers  make,  to  the  satisfaction  of  the 
commissioners,  and  sign  his  examination. 

TofMnson  now  shewed  cause.  The  17th  section  of 
the  act  of  Parliament,  upon  which  this  commitment  pro- 
ceeds, disposes  of  the  first  objection;  for  that  clearly 
shews  that  the  examination  need  only  be  set  out  in  cases 
where  the  refusal  is  to  answer  proper  questions,  or  tlie 
answer  is  unsatis&ctory.  In  such  cases,  the  question  must 
be  specified,  but,  in  this,  there  is  no  necessity  for  the 
adoption  of  that  course,  either  by  express  enactment,  or 
the  reason  of  the  thing.  No  objection  is  urged  to  the 
course  pursued  in  the  examination,  but  the  commitment  is 
for  refusing  to  sign,  and  the  bankrupt  having  no  legal 
objection  to  the  examination,  there  can  be  no  reason  for 
setting  it  out.  With  respect  to  the  second  objection,  it 
was  the  duty  of  the  bankrupt  to  submit  himself  to  the 
commissioners,  who  are  empowered  by  the  statute  to  com- 
mit, until  the  party  shall  full  answers  make,  and  sign  his 
examination.  In  the  case  o{  Notes  v.  Mountain  (6),  where 
a  bankrupt  had  refused  to  be  sworn,  and  was  committed 
until  he  took  the  oath,  and  made  sufiicient  answer  to  such 


(a)  The  commitment  was  under      s.  36. 
the  statute  5  Geo.  2,  c.  30,  s.  16.,  (b)  7  J.  B.  Moore  39;  S.  C.  3  B. 

iDCorpomted  in  die  6  Geo.  4,  c.  16,      Sc  B.  233. 
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Exch,  of  Pleas,  questions  as  might  be  put  to  him,  the  Court  held  that  the 
'  J     commitment  was  sufficient.     From   this  case  it  appears, 
In  re  that,  although  a  bankrupt  is  committed  for  a  specific  of- 

Leak.  fence,  he  is,  nevertheless,  bound  to  submit  himself  gene- 
rally to  the  commissioners.  At  all  events,  this  is  but  an 
objection  to  the  form  of  the  warrant,  which  is  in  substance 
sufficient,  and,  under  the  18th  section  of  the  statute,  the 
party  may  be  recommitted  by  the  Coiurt. 

Humfret/,  contra.  There  is  no  difference  in  principle 
between  a  refusal  to  answer  and  to  sign  an  examination, 
and,  in  each  case,  the  examination  should  be  set  out  upon 
the  warrant  of  commitment.  Although  it  appears  from 
the  warrant  that  the  bankrupt  had  no  legal  objection 
allowed  by  the  commissioners,  they  are,  in  the  first  in- 
stance, the  sole  judges;  and,  however  objectionable  the 
examination  may  be,  have  the  power  to  commit.  It  may 
be  that  the  refusal  to  sign  proceeded  upon  an  objection 
to  the  examination,  and,  unless  that  be  set  out  in  the 
warrant,  it  is  impossible  for  the  Court  to  say  that  that 
objection  is  not  well  founded.  In  the  case  of  Do^ir^// v. 
Impey{a),  the  duty  of  the  commissioners  is  clearly  defined. 
They  are,  in  the  first  instance,  to  judge  for  themselves, 
but,  so  far  as  the  liberty  of  the  subject  is  concerned,  their 
decision  is  subject  to  review;  and,  for  the  purpose  of 
that  review^  the  whole  examination  must  be  set  forth  in 
the  commitment,  upon  which  alone  the  judgment  of  the 
Court  can  proceed.  In  Tomlins*  case  (6),  a  bankrupt  was 
committed  for  not  answering  to  the  satisfaction  of  the  com- 
missioners. The  warrant  stated,  that  various  questions 
were  put  to  the  bankrupt,  and  amongst  others  the  follow- 
ing, &c.;  but  Lord  Eldon  held,  that  the  whole  of  the 
questions  and  answers  should  be  set  out  on  the  warrant  of 
commitment,  observing,  that  it  ought  not  to  be  left  to  the 

(fl)  2  D.  &  R.  350  ;  1  B.  &  C.  163.  (b)  1  G.  &  J.  373. 
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commiisioiiers  to  select  such  parts  only  of  the  examination  i5«*.  of  Pfc«, 

•  1829* 

as  were  unsatisfactory  to  them:  as  the  Judge  who  might  *  ^ 

afterw4rds  have  to  decide  u  pon  such  examinations^  could  not  in  re 
be  sup[x)sed  to  have  the  same  means  of  forming  an  opinion 
of  the  bankrupt's  conduct,  as  the  commissioners  who  had 
persoiially  investigated  it;  for  which  reason  it  became 
necessary  to  set  out  the  whole  of  the  examination  upon 
the  warrant,  since  that  is  the  only  source  from  which  the 
Judge  is  to  extract  information  whereon  he  may  form  his 
opinion.  Again,  in  Coombe^s  case  (a),  it  was  objected  that 
the  warrant  of  re-commitment  did  not  state  the  ground  of 
the  detainer;  and  the  Lord  Chancellor  held,  for  the  same 
reasons  as  in  the  former  case,  that  the  bankrupt  was  en* 
titled  to  his  discharge.  It  is  true,  that  these  are  cases 
in  which  the  parties  were  committed  for  not  answering  to 
the  satisfaction  of  the  commissioners;  but  the  principle  is 
equally  applicable  to  a  comnutment  for  refusing  to  sign  the 
examination,  unless  it  can  be  contended  that  in  no  case 
can  an  objection  to  the  course  of  the  examination  be  a 
sufficient  reason  for  a  refusal  to  sign  it. 

The  second  objection  is  an  objection  of  substance,  and 
the  Court  have  therefore  no  power  to  re-commit  the  bank- 
rupt* By  the  act  of  Parliament  in  question,  three  things 
are  required  of  a  bankrupt.  He  is  in  the  first  instance  to 
be  sworn ;  he  is  then  bound  to  answer  such  questions  as 
may  be  put  to  him,  to  the  satisfaction  of  the  commis- 
sioners; and  lastly,  he  is  to  sign  his  examination.  With 
the  two  former  of  these  requisites  the  bankrupt  has  com- 
plied, and  therefore  the  warrant,  which  authorizes  his  im- 
prisonment until  he  shall  answer  and  sign  his  examination, 
is  not  warranted  by  the  premises.  In  the  case  of  Nodes 
V.  Mouniaifif  the  ground  of  commitment  was  a  refusal 
to  be  sworn,  which,  being  preliminary  to  an  examination, 
would  properly  sustain  the  commitment  in  the  conjunctive* 

(a)  2  Rose,  396. 
vol..  III.  £ 
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BMh,  of  Pleas,  It  is  clear^  that  the  bankrupt  could  not,  in  this  case,  have 

been  committed  substantively  for  a  refusal  to  answer. 
That  ground  of  commitment  is  therefore  illegal,  and,  in* 
asmuch  as  he  is  to  be  detained  in  custody  until  that  which 
is  illegally  required  of  him  be  done,  the  whole  comnut- 
ment  is  invalid,  and  the  bankrupt  is  entitled  to  his  dis* 
charge.    Ex  parte  James  (a). 

Cur.  adv.  pulL 

Garrow,  B. — The  warrant  of  commitment  is  the  only 
document  upon  which  this  Court  is  now  called  upon-  to 
act  in  issuing  a  writ  of  habeas  corpus,  to  bring  up  and 
discharge  the  bankrupt.  To  this  warrant,  two  objections 
are  made.  It  is,  in  the  first  place,  contended,  that  the 
examination  should  be  set  out ;  and  secondly,  inasmuch  as 
the  commitment  proceeds  upon  a  specific  ground,  namely^ 
a  refusal  to  sign,  that  the  conclusion  of  the  warrant  which 
authorizes  an  imprisonment  until  he  shall  sign  and  answer 
is  not  justified  by  the  premises.  It  is  not  suggested  that 
there  was  any  thing  illegal  in  the  examination  of  the  bank- 
rupt, or  that  any  question  was  put  to  him,  which  he  might 
properly  refuse  to  answer,  but  on  the  contrary,  it  must 
be  taken,  that  the  examination  was  unexceptionable,  and 
that,  having  been  called  upon  to  sign  his  examination, 
he  was,  for  his  refusal,  committed  for  that  specific  off*ence. 
It  is  clear,  that,  to  enable  the  commissioners  to  carry  into 
efifect  the  object  of  the  bankrupt  laws,  a  discretion  must 
be  vested  in  them,  to  decide  whether  their  proceedings  are, 
or  are  not,  in  the  first  instance  legal.  Such  a  discretion 
is  incident  to  every  Court  of  justice.  Where  however 
that  discretion  is  exercised  in  the  allowance  or  disallowance 
of  an  objection  to  an  answer,  and  as  the  result  of  their 
decision  a  party  is  committed  to  prison,  the  whole  exami- 
nation must  be  set  out  upon  the  commitment,  because 

(a)  1  P.Wms.611. 
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from  that  source  alone  can  the  Court,  to  which  the  party  Exeh.  of  Pkat, 
committed  may  ultimately  apply,  derive  information,  or     ^J^^^* 
form  a  judgment  whether  the  commissioners  have  or  have         /„  re 
not  acted  erroneously.     The  present  warrant  does  not  set        ''*^'^- 
out  the  examination;  and  it  appears  to  me,  that,  where  the 
ground  of  objecti<Mi  is  to  sign,  and  not  to  answer,  the  ex- 
amination need  not  be  set  out.     Upon  the  face  of  these 
proceedings,  we  must  assume,  that  no  valid  objection  was 
urged  during  the  course  of  the  examination,  but  that  the 
only  objection  was  to  sign  after  the  examination  had  pro- 
perly terminated.    I  am  not  unaware  that  it  may  be  said, 
that  the  bankrupt  had  not  at  the  time  the  power  of  resist- 
ing the  examination^  because  the  commissioners  were,  in 
the  first  instance,  the  sole  judges  of  any  objection  that 
might  have  been  urged.     But  that  is  not  the  ground  upon 
which  his  refusal  to  sign  proceeds,  and,  if  any  such  objec- 
tion had  been  taken,  it  might  have  been  shewn  to  the 
Court  upon  the  present  occasion. 

On  the  second  objection,  namely,  the  form  of  the  com- 
mitment, I  have  entertained  considerable  difficulty.  The 
specific  offence  upon  which  this  commitment  proceeds,  is 
a  refusal  to  sign  the  examination,  and  yet  the  commis- 
sioners have  committed  him  until  he  shall  full  answers  make, 
to  their  satisfaction,  to  such  questions  as  shall  be  put  to 
htm,  and  sign  and  subscribe  such  examination.  Upon  this 
ground,  I  was  at  first  of  opinion  that  this  rule  should  be 
made  absolute,  because  I  thought,  inasmuch  as  the  com- 
mitment proceeded  upon  his  refUsal  to  sign  merely,  that 
he  could  only  properly  be  detained  in  custody  until  he  had 
dime  that  for  the  non-performance  of  which  he  had  in  fact 
been  committed.  For  this  reason,  I  should  have  been 
better  satisfied,  if  the  term  of  his  imprisonment  bad  been 
limited  to  the  performance  of  that  for  which  he  was  in  fact 
committed;  but  I  believe,  upon  consideration,  that  this 
objection  may  be  answered,  by  observing  that  it  is  one  of 
form  merely,  and  that  the  substance  of  the  warrant  is,  that 

e2 
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Exeh.  of  Pleas,  he  shall  be  committed  and  detained  in  custody  until  he 
1829 

shall  sign  his  examination. 


In  r$ 
Leak. 


HuLLOCK,  B. — It  cannot  be  denied  that  the  questions 
which  have  arisen  in  this  case,  are  questions  of  great  import- 
ance and  considerable  difficulty ;  but,  after  the  best  con- 
sideration which  I  have  been  able  to  bestow  upon  them,  I 
feel  myself  compelled  to  arrive  at  the  same  conclusion  as 
that  which  has  been  pronounced  by  my  learned  brother. 
In  stating  the  grounds  for  this  opinion,  it  will  not  be  neces- 
sary that  I  should  enter  into  an  examination  of  the  autho- 
rities to  which  allusion  has  been  made,  because  I  fully 
concur  in  the  propriety  of  those  decisions,  but  think  them 
inapplicable  to  this  case.  If  a  man  be  committed  for  re- 
fusing to  answer  questions,  it  is  important  that  the  exami- 
nation should  be  set  out  upon  the  warrant,  in  order  to 
enable  the  Court  to  say  whether  they  were,  or  were  not, 
lawful  questions,  and  such  to  which  answers  might  legally 
be  required.  But  that  mode  of  proceeding  is  expressly 
injoined  by  the  17th  section  of  the  statute,  5  Geo.  2,  c.30» 
which  applies  only  to  a  refusal  to  answer,  or  to  imperfect  and 
unsatisfactory  answers,  and  not  to  a  case  like  the  present. 
By  the  16th  section  of  the  statute,  under  which  these 
commissioners  have  acted,  they  are  empowered  to  examine 
the  bankrupt,  and,  in  case  he  shall  refuse  to  answer,  or 
shall  not  answer  to  their  satisfaction,  or  shall  refiise  to  sign 
and  subscribe  his  examination,  they  may  commit  him  to 
prison  until  such  time  as  he  shall  submit  himself  to  them» 
and  full  answer  make,  to  their  satisfaction,  to  all  such 
questions  as  shall  be  put  to  him,  and  sign  and  subscribe 
his  examination.  It  is  said,  it  is  true,  he  makes  no  objec-t 
tion  before  the  commissioners,  but  that  he  might  have  had 
some  mental  reservation.  If  so,  why  was  not  that  objection 
stated  ?  The  act  of  Parliament  authorizes  him  to  do  so,  and, 
not  having  done  so,  it  must  be  assumed  that  no  such  bbjec-r 
tion  in  truth  exists.     Having  no  reasonable  objection  to  the 
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wording  of  the  examination,  or  otherwise,  he  refuses  to  ^ch.  of  Pleas, 
sign  it,  and,  in  the  words  of  the  act  of  Parliament,  is  com-  ^  '  ^ 

mitted  to  prison  until  he  shall  full  answer  make  to  such  in  re 

Leak. 

questions  as  shall  be  put  to  him,  and  sign  and  subscribe 
his  examination.     The  language  of  this  warrant  precisely 
pursues  that  of  the  statute  upon  which  it  is  founded ;  but 
I  agree  that  the  conclusion  would,  in  strictness,  have  been 
more  technical,  if,  as  suggested  by  my  brother  Garrow,  it 
had  authorized  the  detention  of  the  party  until  he  should 
have  signed  his  examination  merely;  but  this,  however,  is 
a  mere  formal  objection,  and  we  are  bound  to  see  whether 
the  warrant  is  in  substance  sufficient.     For  what  purpose 
can  the  examination  be  required  to  be  set  but?    The  17th 
section  of  the  act  of  Parliament  provides  that  in  certain 
cases  the  questions  shall  be  set  out,  and  we  must  assume 
that  in  such  cases  only  is  it  necessary  to  state  them ;  for, 
if  the  legislature  had  thought  it  expedient  that  the  commis- 
sioners should  set  forth  the  examinations  in  every  case,  that 
would  have  been  provided  for.   There  is,  however,  no  such 
positive  enactment,  and  the  enumeration  of  particular  in- 
stances is  an  exclusion  of  the  general  necessity.     But  for 
what  purpose  is  the  examination  to  be  set  forth  in  this 
case?     Is  it  to  enable  the  Court  to  see  that  the  bankrupt 
has  not  been  entrapped  into  an  examination  of  matters 
irrelevant,  or  such  as  could  not  lawfully  have  been  required 
of  him?     No  such  suggestion  is  made,  although,  by  the 
18th  section,  it  would  seem,  that,  if  in  fact  there  was  any 
reasonable  ground  for  his  refusal  to  sign,  that  might  have 
been  shewn  upon  this  application.     No  case  can  be  found 
which  is  precisely  in  point  with  the  present,  but  there  are 
two  which  cannot,  in  my  opinion,  be  supported,  provided 
it  was  in  this  case  necessary  that  the  questions  should  be 
set  out.   In  Nobes  v.  Mountain^  a  bankrupt  was  committed 
for  refusing  to  be  sworn.      The  ground  of  objection  was 
not  in  that  case  set  out;  and  if,  therefore,  the  argument  be 
well  founded  upon  the  present  occasion,  that  decision  was 
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Exeh.  of  Pleas,  wFong:  for  the  Court  of  Common  Pleas,  in  that  case,  de- 

1829  . 

cided  that  the  warrant  of  commitment,  which  was  general, 

for  refusing  to  be  sworn,  was  good,  and  that  it  was  not 
necessary  to  add  the  reason  for  the  refusal.  The  case 
of  Ex  parte  Page  (a)  is  also  in  principle  similar  to  the 
present  In  that  case,  the  bankrupt  was  committed  for 
his  refusal  to  be  sworn,  and  it  was  held  that  it  was  not 
necessary  to  set  out  any  specific  question.  Now,  it  was 
equally  necessary,  in  both  these  cases,  to  set  out  the  objec- 
tion of  the  bankrupt  to  be  sworn,  as  it  was,  in  this,  to  state 
the  examination  upon  which  an  objection  might  be  founded, 
and  therefore,  I  think,  without  impugning  the  decisions  to 
which  allusion  has  been  made,  and  to  which  I  give  my 
humble  assent,  that  it  was  not  in  this  case  necessary  to  set 
out  the  examination. 

With  respect  to  the  conclusion,  I  feel  some  difficulty, 
but  it  is,  in  my  opinion,  a  formal  objection  merely.  The 
distinction  between  matters  of  form  and  of  substance,  I 
take  to  be  this: — Where  one  who  is  committed  for  not 
answering  a  question,  or  answering  unsatisfactorily,  or  for 
not  signing  his  examination,  is  brought  up  by  habeas  corpuSf 
if  it  appear  either  that  the  answer  was  sufficient,  or  that 
the  questions  were  improper  or  immaterial,  or  that  he  had 
good  reason  for  refusing  to  sign,  in  either  of  these  cases, 
the  commitment  is  substantially  defective ;  but  wherever, 
as  in  this  case,  there  appears  to  be  a  corpus  delicti,  there  the 
objection  is  but  an  objection  of  form,  within  the  meaning 
of  the  18th  section  of  the  statute.  Now,  it  has  not,  in  this 
case,  been  made  to  appear,  that  the  bankrupt  had  any  good 
ground  for  his  refusal  to  sign,  and,  therefore,  I  think  that 
the  objection  is  one  of  form  merely,  and  that,  if  brought  up 
upon  this  ground,  he  would  be  re-committed.  For  these 
reasons,  without  affecting  to  say  that  this  is  a  clear  case^ 
I  am  of  opinion  that  the  rule  should  be  discharged. 

(n)  1  B.  h  A.  568. 
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Vauohan,  B. — It  is  with  much  pain  that  I  feel  myself  Etch,  rf  PUas, 
constrained  to  differ  from  the  opinion  delivered  by  my     v^..,^^ 
learned  brothers*      This  case  involves  questions  of  great         in  re 
difficulty,  and  of  the  first  impression ;  for  I  can  find  no 
case  in  which  a  bankrupt  has  been  committed  for  refusing 
to  sign  his  examination,  and  we  must  therefore  be  governed 
by  principle,  and  the  terms  of  the  act  of  Parliament  in 
question.    Two  objections  have  been  taken  to  this  commit- 
ment.    It  is  said  to  be  defective,  first,  because  it  does  not 
set  out  the  examination,  and,  secondly,  because  it  is  too  large^ 
the  commitment  being  until  the  party  shall  answer  and  sign« 
It  is  agreed,  on  all  hands,  that,  in  matters  of  this  description, 
the  terms  of  the  act  of  Parliament  must  be  strictly  pursued. 
The  power  of  commitment  is  a  formidable  power,  confer^ 
red  upon  the  commissioners  with  a  view  to  obtain  an  im- 
partial distribution  of  the  bankrupt's  estate ;  but,  being  a 
formidable  power,  and  one  directed  at  the  liberty  of  the 
subject,  all  agree  that  it  must  be  strictly  pursued.     It  ap*" 
pears  to  me,  that  the  principle  laid  down  by  Lord  Eldon^ 
in  TomlivLS  case,  to  which   allusion  has  been  made,  is 
equally  applicable  to  a  commitment  for  a  refusal  to  sign, 
as  to  any  other  case.     That  learned  Judge  says,  that  the 
whole  of  the  exaimnations  must  appear  upon  the  warrant, 
for  the  Judge  has  not  the  same  means  of  forming  an  opinion 
upon  the  bankrupt's  conduct  as  the  commissioners  by 
whom  it  has  been  personally  investigated,  for  which  reason 
it  is  necessary  to  set  out  the  whole  of  the  examinations  on 
the  warrant,  since  that  is  the  only  source  from  which  the 
Judge  is  to  extract  information  whereupon  to  form  his  opin- 
ion.    In  Crofolej/M  case  (a),  a  bankrupt  was  committed  for 
not  answering.    The  commissioners  had  stated  facts  from 
the  deposition  of  the  messenger,  not  set  forth  in  the  war- 
rant, and  which  did  not  appear  to  have  been  read  to  the 
bankrupt  daring  his  examination.    Lord  Eldon  in  that  case 

(rt)  1  Buck,  264. 


Lbak. 
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Exch.  i^PUas,   heldi  that  the  commitment  was  substantially  defective.   The 
^  1829.  ^     principle,  said  that  learned  Judge,  is,  that  when  the  validity 
In  rt         of  the  commitment  is  discussed  upon  the  return  of  the 
habeas  corpus,  the  Court  cannot  travel  oUt  of  the  warrant 
of  commitment;  for  the  principle  is  the  same  here  as  in  the 
Courts  of  law,  where  the  Judges  have  not  the  means  of 
informing  themselves  as  to  what  passed  at  the  examination 
by  an  inspection  of  the  proceedings,  which,  as  Lord  Chan- 
cellor, I  am  enabled  to  do.     An  application,  like  the  pre- 
sent, is,  therefore,  in  the  nature  of  a  special  verdict,  or  of 
a  proceeding  in  a  Court  of  Error,  where  the  Court  is  not 
at  liberty  to  look  out  of  the  record.     We  cannot  travel  out 
of  the  warrant  of  commitment,  and  it  must  stand  or  fall  by 
the  terms  in  which  it  is  expressed.    It  being  admitted  that 
there  is  no  case  precisely  similar  to  the  present,  and  this 
case  being  to  be  considered  upon  the  terms  of  the  act  of 
Parliament,  let  us  see  what  those  terms  are.     By  the  16th 
section,  if  the  bankrupt  shall  refuse  to  answer,  or  shall 
answer  unsatisfactorily,  or  shall  refuse  to  sign  his  examina- 
tion (not  having  a  reasonable  objection  either  to  the  word- 
ing thereof,  or  otherwise,  to  be  allowed  by  the  said  com- 
missioners), it  shall  be  lawful  for  the  commissioners  to 
commit  him  to  prison,  until  he  shall  answer  and  sign  his 
examination.      I  read  the  latter  part  of  this  section  red- 
dendo singula  singulis,  that  is,  if  the  commitment  be  for 
refusing  to  answer,   he  shall  remain  in  prison  until  he 
answer ;  if  for  refusing  to  sign,  until  such  time  as  he  shall 
sign.     Upon  principle,  it  appears  to  me,  that  the  same 
reason  which  requires  the  examination  to  be  set  out  upon 
a  warrant  of  commitment  for  refusing  to  answer,  equally 
applies  to  a  case  where  the  refiisal  to  sign  is  the  ground  of 
the  commitment.    The  Court  have  no  means  of  determining 
whether  the  commissioners  did  right  in  committing,  for  it 
does  not  appear  upon  the  face  of  the  warrant  what  were  his 
objections  for  refusing  to  sign.     It  is  said  that  it  is  compe- 
tent for  the  party  who  moves  for  a  writ  of  habeas  cotpus  to 
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state  aliunde  the  ground  upon  which  lie  ohjected  to  sign.  Exch.  of  Pleat, 
Supposing  him  to  have  clone  so  in  this  case,  how  can  the     v^_^,^^ 
Court  ascertain  whether  his  statement  be  correct,  unless  the         in  re 
fact  appear  upon  the  face  of  the  warrant.     It  seems  to  me  ^^"^ 

to  be  difficult,  if  not  impossible,  by  such  means,  to  get  at 
the  real  state  of  facts,  so  as  to  say,  whether  the  objection 
has  or  has  not  been  properly  disallowed.     There  is  cer- 
tainly a  distinction  between  a  commitment  for  a  refusal  to 
answer  and  a  refusal  to  sign  an  examination,  because  the 
former  case  is  expressly  alluded  to  by  the  1 7th  section  of  the 
statute.     That  section,  however,  does  not  specifically  re* 
quire  that  the  answer  should  be  set  out,  but  merely  the 
question ;  and  yet  it  is  agreed,  on  all  hands,  that,  upon  a  war- 
rant of  commitment  for  refusing  to  answer,  or  not  answering 
satisfactorily,  the  whole  examination  must  appear.     The 
principle  is,  however,  the  same  in  both  cases.     I  assume, 
for  the  purpose  of  the  argument,  that  the  examination  was 
immaterial.     That  would  have  been  a  sufficient  reason 
for  his  refusal  to  sign,  for  it  has  been  determined  that  a 
refusal  to  answer  an  immaterial  question  is  not  a  sufficient 
ground  for  committing  the  party.     Again,  the  bankrupt 
may  unguardedly  have  answered  questions  to  which  he 
might  have  demurred,  and  the  answers  may  be  adduced 
against  him  as  evidence  for  all  purposes  to  which  they  are 
legally  appUcable.     Surely  that  would  be  a  good  ground 
for  refusing  to  sign  such  an  examination.     It  is  true  that 
the  cases  alluded  to  do  not  apply  to  this  particular  com- 
mitment; but,  upon  the  best  consideration  which  I  have 
been  able  to  give  this,  which  is  a  new  case,  it  seems  to  me 
that  the  whole  of  the  examination  should  appear  upon  the 
face  of  the  warrant. 

With  respect  to  the  other  objection/  it  is  one  of  form 
rather  than  of  substance.  I  think  the  conclusion  is  in- 
formal, and  ought  properly  to  have  been,  that  the  bank- 
rupt should  have  remained  in  prison  until  he  submitted 
himself  to  the  commissioners,  and  signed  his  examination* 
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Ejcch.  of  Pleas,       In  the  case  otRex  v.  Jackson  (a),  a  pauper  was  committed 

for  refusing  to  answer  touching  his  settlement,  and  BuUer, 
Jo  upon  an  application  to  the  Court  of  King's  Bench,  said, 
the  party  committed  for  refusing  to  be  examined  is  to  clear 
himself,  and,  when  he  will  answer,  must  give  notice  to  the 
magistrates ;  this  is  like  the  case  of  a  commitment  by  com- 
missioners of  bankrupt,  where  the  party  committed  must 
send  word  when  he  will  submit  and  answer  the  question. 
Suppose,  in  this  case,  the  bankrupt  had  said,  I  am  willing 
to  sign  my  examination,  that  would  not  in  strictness  have 
relieved  him  from  the  commitment,  which  is  also  until  he 
shall  answer,  in  which  he  had  made  no  default.     I  there- 
fore think  that  the  warrant   is  clearly,  in  this  respect, 
informal,  but  not  in  substance  defective. 


Rule  discharged  (£)• 


(o)  1  T.  R.  654. 
(6)  A  similar  rule  was  afterwards 
^  ^^ C-' ^^^btained  in  the  Court  of  Kingt 
Bench,  when  the  same  objections 
were  relied  upon.  The  case  was 
argued  by  Humfrey,  for  the  bank- 
rupt, and  by  Tomlimon,  contra, 
when  the  Court  pronounced  the  fol- 
lowing judgment — 

Bayiey,  J. — At  present,  I  think 
that  it  was  not  necessary  to  set  out 
the  examination  in  this  commitment 
for  not  signing  the  examination.  On 
the  other  point,  however,  I  think 
the  commitment  is  bad.     I  mean 
that  if,  in  its  terms,  it  would  call 
for  a  longer  imprisonment  than  is 
warranted  by  the  premises,  it  can- 
not be  maintained.    This  was  de* 
cided  so  long  since  as  Yately*s  case, 
which  is  in  Car  thew,29 1.  There,  the 
party  was  committed  by  the  Secre- 
tary of  State,  under  the  statute  35th 
of  Elizabeth,  for  refusing  to  answer 


whether  he  was  a  Jesuit;  and,  on 
habeas  corpus,  it  appeared  that  be 
was  committed  until  he  should  be 
therefrom  discharged  by  due  course 
of  law;  and  the  Court  held  the  com- 
mitment to  be  ill,  because  it  should 
have  been,  until  he  answered.    In- 
deed, all  the  earlier  cases  were  well 
considered  in  that    of  Groome  v. 
Forrester,  5  M.  &  S.  314.    There, 
a  person  was  committed  under  the 
17th  Geo.  2,  c.  38.    The  subject 
matter  was  a  complaint  by  overseers 
of  a  parish  against  the  late  overseer 
for  refusing  to  deliver  up  a  particu- 
lar book  belonging  to  the  parish, 
called  The  Bastardy  Ledger;  and 
the  commitment  of  the  defendant 
was,  that  he  should  be  kept  in  gaol 
until  he  delivered  up  all  and  every 
the  books  concerning  his  said  office 
of  overseer  belonging  to  the  parish ; 
and  in  that  respect  went  beyond 
the  subject-matter  of  the  convic- 


HILARY  TERM,  9  &  10  GEO.  IV. 


59 


lion.  So,  in  Rex  v.  JameSy  5  B.  & 
A.  8d4,  where  a  person  was  com- 
mitted for  insulting  magistrates  in 
the  execution  of  their  office:  the 
commitment  was,  until  he  should 
be  discharged  by  due  course  of  law ; 
and  it  was  held  to  be  bad,  because 
it  should  have  been  for  a  time  cer- 
tain. Now,  the  act  of  Parliament 
in  question  imposes  three  things 
upon  the  bankrupt,  in  defistult  of 
performing  either  of  which  he  is  li« 
able  to  be  committed;  firtty  if  he 
refuse  to  be  sworn;  iecondiy,  if  he 
make  not  full  and  satis&ctory  an- 
swers to  the  questions  propounded 
to  him ;  and  thirdly,  if  he  refuse  to 
sign  his  examination.  The  last  part 
of  the  clause  applies  to  each  of  these. 
If  then  he  had  complied  with  two  of 
the  steps  required ;  if  he  had  been 
sworn,  and  had  fully  and  satisfacto- 
rily answered,  but  had  refused  to 
sign  his  examination,  surely  the 
commitment  should  have  been  con- 
fined to  that  part  which  was  the 
specific  offence  of  which  he  was 
guilty.  Here  he  ought  (according 
to  the  ofience  for  which  he  was 
committed)  to  be  discharged  upon 
signing  his  examination;  but,  the 
terms  of  that  part  of  the  warrant 
'  whidi  applies  to  the  time  of  detain- 
ing him  would  hold  him  longer. 
The  case  of  Nobe$  v.  Mouniain 
appears  to  me  to  be  clearly  distin- 
guishable  from  the  present,  for 
there  the  bankrupt  had  refused  the 
Tery  first  of  the  three  required  steps. 
The  commissioners  were  therefore 
justified  in  committing  him  until  he 
performed  them  all. 

LUtUd4dey  J. — I  am  of  the  same 
opinion.  The  bankrupt  has  com- 
plied with  all  the  requisites  of  the 
16th  section  of ^  this  act,  except  the 
signing  of  his  examination,  and  the 


1829. 
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commitment  should  therefore  have  Exch.  of  Pleas, 
been  confined  to  that  with  which 
he  had  refused  to  comply.  If  he 
bad  made  any  objection  to  the  ex- 
amination itself,  it  might  have  been 
necessary  to  set  it  out,  but  as  he 
was  committed  merely  for  refusing 
to  sign  his  examination,  it  was  not,iii 
my  opinion,  necessary  to  state  it 

Parke,  J. — I  think  it  was  not  ne- 
cessary to  set  out  the  examination 
in  this  commitment.  That  appears 
to  be  necessary  only  when  the  per- 
son refuses  to  answer.  But,  on 
the  other  objection,  I  think  the 
defendant  is  entitled  to  be  dis- 
charged. He  is  committed  until 
he  shall  do  that,  in  the  not  doing 
of  which  he  appears  to  have  been 
guilty  of  no  previous  default  The 
case  of  Nobes  v.  Mountain,  is,  I 
think,  very  distinguishable  from 
the  present  There  the  bankrupt 
had  refused  to  do  that  which  was 
necessary  as  a  preliminary  to  the 
whole,  namely,  to  take  the  oath. 
He  was  therefore  rightly  committed 
until  he  performed  the  whole  of 
which  the  oath  was  but  the  pre- 
liminary, j^^ig  absolute. 

Tomlimon  then  applied  to  the 
Court  to  re-commit  the  bankrupt 
under  the  18th  section  of  the  sta- 
tute in  question,  and.  cited  the  case 
of  Ex  parte  Page,  1  B.  &  A.  568, 
where  the  Court  remanded  the 
bankrupt,  there  appearing  to  be  a 
sufficient  cause  of  commitment, 
although  the  commitment  itself 
was  defective  in  form. 

Bayley,  J. — ^At  present  we  are 
only  ordering  the  habeat  corpus^ 
and  we  can  decide  nothing  upon 
this  point,  until  the  bankrupt  be 
brought  before  us. 
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'  >   Blakemore  f?.  The  Glamorganshire  Canal  Company. 

tided '^b^'acrof  ^'*^  ^^^  ^"^  action  upon  the  case,  to  recover  a  compen- 
Puiiament,  to     sation  in  damages  for  an  illegal  abstraction  of  water  from 

water,  and  such  the  plaintiiPs  works.     The  declaration  contained  several 

oesn^  fmihe'  co^nts,  which, — after  stating  that  the  plaintiff  was  possessed 

porpoaes  of  a      as  wcll  of  certain  works  used  for  the  purpose  of  trade  and 

canal,  brought 

Enaction  against  manufacture,  which,  by  an  act  30  Geo.  3,  c.  82,  for  making 
l>any  for  an  Hie-  ^^^  maintaining  a  navigable  canal  from  Merthyr  TidviUe 
Srtcr*^*d  2  ®^  to  and  through  a  place  called  the  Bank^  in  the  county  of 
leged  in  his  Glamorgan^  were  called  the  Merlyn  Griffith  Works,  as 
tinuingactsof  also  of  a  Certain  cut  or  water-course,  in  the  said  act  also 
^iM^Mflt>m  an  Mentioned  as  belonging  to  the  said  works,  by  and  through 
antecedent  pe-     which    divers    largre    quantities  of  water   had  run   and 

riod,  by  which  °        ^ 

he  was  deprived  flowed  to  the  said  works  for  the  working  thereof;  that,  by 
nine  wreks'^io*'  ^^®  ^^^  ^^  Parliament,  it  was,  amongst  other  things,  di- 
the  yrar  1825,     rected  that  a  proper  weir  should  be  made  upon  the  side  of 

and  for   seven-  r     r  ^  r  ^ 

teen  weeks  in  the  canal,  for  the  purpose  of  letting  off  and  conveying  the 

HeU,  that  the  surplus  water,  and  such  as  should  not  be  necessary  for  the 

wUhhuhe  pro^  ^^®  °^  ^^®  canal,  through  the  said  cut  or  water-course  be- 

tectionofthe  loufirinff  to  the  plaintiff's  works;  and  that  the  defendants 

limiution  dause  ^     ®  '^       . 

of  the  statute  had  made  the  canal  in  pursuance  of  the  statute — complained 
s.  79rwhich  '  fi^*^9  ^^^^  ^^^  defendants  had  not  made  the  parliamentary 
enacts  that  any  ^gij.  directed  by  the  act;  *^co»cKy,that,  although  they  had 
thing  done  in  made  the  parliamentary  weir,  they  had  kept  and  continued 
act,  shall  be  another  weir,  (called  the  feeding-weir)  lower  and  wider, 
six*caicndar*""  ^^^  lower  down  the  water-course,  which,  by  means  of  a 
monUis  next  af-  channel,  Carried  off  the  water  from  the  plaintiff's  works: 

ter  the  fact  com-  '  ,      /,       , 

nutted,  unless  thirdly^  that  they  had  left  open  the  flood-gates  in  the  next 
tinuation  ofda-  lock,  and  the  paddlcs  of  the  same  lock  below  the  parlia- 
SaHhere^w*^  mentary  weir,  for  a  longer  time  than  was  necessary,  and 
no  continuation    had  wrongfully  permitted  the  locks  below  to  remain  and 

of  damage,  inas*  , 

much  as  there  Continue  in  decay,  and  insufficient  to  prevent  the  passage 
ofhjur^il^"    and  escape  of  the  vrsLtev;  fourthly ,  that  they  had  wasted  the 

though  the 

cause  from  which  the  injury  proceeded  was  continuing. 

Qtuere,  whether  acta  of  ounstion  would  be  within  the  limitation  clau6C. 
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water  by  not  properly  puddling  the  bottom  and  sides  of  Exch,  rf  PUa$, 
the  canal :  ffthly^  that  they  had  enlarged  the  canal  after 
the  time  limited  by  the  act  of  Parliament  for  that  purpose; 
sixthly f  that  they  had  consumed  the  water  improperly  by 
working  a  corn  mill,  an  iron  mill,  and  steam  engine;  and 
lastly,  that  they  had  diverted  the  water  from  the  plaintiff's 
works.  There  was  also  a  second  set  of  coimts,  similar  to 
the  former,  stating  injuries  to  other  works  of  the  plaintiff^ 
called  the  Perdyrch  works.  The  defendants  pleaded, 
Jirst,  that  they  were  not  guilty;  and,  secondly^  that  the 
action  did  not  accrue  to  the  plaintiff  within  six  years. 

At  the  trial,  before  Littledale,  J.,  at  the  Hereford 
Assizes,  the  plaintiff  complained  of  a  want  of  water,  partial 
or  total,  during  the  year  1825,  for  about  nine  weeks,  and 
in  the  year  18^,  for  about  seventeen  weeks,  during  the 
months  of  April,  May,  June,  July,  August,  and  September, 
which,  by  a  vast  body  of  evidence,  he  attributed  to  the 
causes  assigned  in  the  declaration.  On  the  part  of  the 
defendants,  the  facts  were,  in  the  first  instance,  contested, 
the  deficiency  of  water  being,  as  it  was  alleged,  attributable 
to  the  dryness  of  the  seasons,  and  not  to  any  mismanage- 
ment of  the  canal;  and,  secondly,  it  was  insisted,  upon  the 
provisions  of  the  statute,  30  Geo.  3,  c.  82,  s.  79(a),  that, 
at  all  events,  the  plaintiff  was  entitled  to  recover,  merely 
in  respect  of  damage  accruing  within  six  calendar  months 
before  the  conunencement  of  the  action,  which  was  on  the 
SSrd  January,  1827,  the  record  being  of  Hilary  Term  in 
that  year.  The  learned  Judge,  in  order  to  raise  the  latter 
point,  directed  the  Jury,  in  case  they  found  a  verdict  for 
the  plaintiff,  to  estimate  the  damages  sustained  by  the 


(a)  Which  enacts  "  that,  if  any 
action,  suit,  or  information  shall  be 
brought  or  commenced  against  any 
person  or  persons  for  any  thing 
done  in  pursuance  of  this  act,  the 
same  shall  be  brought  or  commen- 
ced within  six    calendar   months 


next  after  the  fact  committed;  or  in 
case  there  should  be  a  continuation 
of  damage,  then  within  six  calendar 
months  next  after  the  doing  or 
committing  such  damage  shall 
cease,  and  not  afterwards/' 


6£  CASES  IN  THE  EXCHEQUER, 

Etek.  ^  Pkm,  plaintiff  for  the  whole  period,  and  also  for  the  six  months 
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.      *^'  ^  next  preceding  the  commencement  of  the  action.    Under 

Blakbmors  this  direction  the  Jury  found  a  Terdbt  for  the  plBintiff» 

^'  expressing  their  opinion  that  the  injury  arose  from  the 

sBiRB  wilful  waste  of  water  in  the  management  of  the  canal,  hut 

Cawat  Co. 

was  not  attributable  to  the  com  mill,  iron  mill,  and  steam 
engine.  They  estimated  the  damages,  for  the  whole  pe- 
riod, at  the  sum  of  517/.,  and  at  that  of  n2L  for  the  six 
months  before  the  commencement  of  the  action.  The  ver- 
dict was  entered  for  the  plaintiff  for  the  larger  sum,  and 
the  learned  Judge  reserved  to  the  defiendants  leave  to  re- 
duce that  verdict  to  the  smaller  sum,  if  the  Court  should 
be  of  opinion  that  the  plaintiff  was,  by  the  provisions  of 
the  statute,  confined  to  a  cause  of  action  accruing  within 
six  calendar  months  next  before  the  commencement  of  the 
action. 

A  rule  itfW,  to  that  effect,  having  been  obtained  by 
Taunton f  who  cited  the  case  of  GabyY,  The  Wilts  Canal 
Company  (a),  this  question  was  twice  argued.  On  the 
first  occasion,  before  Garrow,  B.,and  Vaughan,  B.,  during 
the  indisposition  of  Hullock,  B. ;  and  afVerwards  before 
the  three  learned  barons  in  the  absence  of  the  Lord  Chief 
Baron,  who  was  presiding  in  equity. 

Ludlow  and  Russell,  Serjeants,  and  Justice,  contended, 
that  the  limitation  clause  did  not  apply,  first  because  the 
wilfiil  conduct  of  the  defendants,  as  found  by  the  Jury, 
precluded  them  from  insisting  that  they  had  acted  in  pur- 
suance of  the  act:  secondly,  because  the  cause  of  action 
was  not  an  act  or  fact  committed ;  and  lastly,  because  there 
was  a  continuation  of  damage.  In  support  of  the  first 
proposition,  it  was  insisted  that  the  wilful  conddct  of  the 
defendants  rendered  them  wrong-doers,  and  that  although 

(«)  3  M.  &  S.  580. 
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they  might  be  protected  by  the  limitation  clause  for  an  Etch,  qf  Pkoi^ 
excess  of  authority,  while  acting  bond  Jide^  yet,  if  they     v^..^^,..^ 
acted  wilfully  or  maliciously,  they  would,  according  to  the    Blakemorb 
principle  laid  do¥m  in  the  case  of  Gaby  v.  The  Wilis  Canal  glamoroav- 
Company^  be  nevertheless  responsible  for  the  consequences     cajtSlCou 
of  their  acts.    Upon  the  second  branch  of  the  proposition, 
the  case  of  Umphelby  v.  APLean{a),  was  cited,  which  was 
an  action  of  assumpsit  for  money  had  and  received,  brought 
to  recover  the  amount  of  an  excessive  charge  made  by  the 
defendants  as  coUectors  in  a  distress  for  arrears  of  taxes; 
in  which  it  was  held  that  the  defendants  were  not  within 
the  jMrotectionof  the  statute,  43  Geo.  3,  c.  9S,  s.  70,  which 
provides  that  no  suit  or  process  shall  be  sued  out  for  any 
ikbtg  done  in  pursuance  of  the  act,  until  after  one  month's 
notice,  because  it  was  not  an  act  done  or  fact  committed 
within  the  meaning  of  that  statute.     Thirdly,  with  respect 
to  the  continuation  of  the  damage,  they  contended,  that, 
so  long  as  the  causes   remained,  and    damages   there- 
upon  resulted  to  the  plaintiff,  he  was  entitled  to  recover 
for  the  whole  damage;  that,  the  cause  continuing,  the  limi- 
tation would  not  commence  to  run  until  that  cause  had 
ceasedi  otherwise  the  plaintiff  must,  upon  the  cessation, 
from  whatever  cause,  of  every  trifling  damage,  commence 
an  action,  or  lose  his  indemnity  for  the  injury  which  he 
had  sustained. 

To  this  it  was  answered  by  Taunton^  Campbell,  and 
MaMkf  who  supported  the  rule,  that  the  act  of  Parliament 
would  be  inoperative  if  it  were  inapplicable  to  an  excess  of 
authority;  and  that  the  limitation  clause  in  this  case  was 
the  same  as  that  in  Gaby  v.  The  Wilts  Canal  Company, 
where,  although  the  defendants  had  acted  in  violation  of  the 
statute,  and  therefore  wilfully,  the  Court  held  that  they 
were,  nevertheless,  entitled  to  the  protection  of  the  sta- 

(a)  1  B.  &  A.  42. 
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Exch,  of  Pleat,  tutc.    Secondly,  it  was  urged  that  the  declaration  contain- 

ed  acts  of  commission  as  well  as  of  omission,  and  the  damages 
were  entire,  and  in  respect  of  both.  And  lastly,  that  the  ar- 
gument, with  respect  to  a  continuation  of  damage,  would 
apply  equally  to  bar  the  general  statute  of  limitations,  and 
over-reach  any  damage  which  might  have  accrued  since 
the  original  erection  of  the  weirs,  in  direct  violation  of  the 
intention  of  the  legislature,  which  was  that  such  inquiries 
should  be  brought  to  a  speedy  trial,  and  that  the  members 
of  a  fluctuating  body,  who  had  in  fact  committed  the  in- 
jury, should  be  responsible  for  the  consequences  of  it. 


Cur.  adv.  vuU. 


Garrow,  B. — This  is  a  question  of  great  importance  to 
the  parties,  not  only  as  it  respects  the  case  now  before 
the  Court,  but  as  it  regards  their  prospective  interests, 
and  the  occupation  of  their  valuable  property  on  the 
one  side  and  on  the  other.  In  the  trial,  and  during  the  dis- 
cussion, it  has  occupied  a  very  considerable  time;  but  it  has 
appeared  tome  that,  in  performingmyindividualduty,  Imay 
be  permitted  to  state  it  very  shortly.  It  is  an  action  brought 
by  the  plaintiff  to  recover  a  compensation  for  injuries  al- 
leged to  have  been  sustained  by  him  from  acts  of  omission 
and  commission  on  the  part  of  the  defendants;  and  we 
must  now  assume,  not  only  from  the  finding  of  the  jury, 
but  also  from  the  concession  of  counsel,  that  the  plaintiff 
had  some  cause  of  complaint,  and  is  entitled  to  some  com- 
pensation for  the  injuries  which  he  has  sustained.  But 
the  question  simply  is,  to  what  extent  is  he  entitled  to 
recover  for  these  injuries.  Like  all  other  commercial  ad- 
venturers, the  Glamorganshire  Canal  Company  is  the 
creature  of  the  legislature,  and  is  regulated  by  certain  pro- 
visions, which  are  in  the  nature  of  agreements  and  con- 
tracts between  those  who  were  about  to  embark  in  the 
speculation,  and  those  through  whose  country  the  canal 
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was  to  pass.     It  is  not  too  much  to  consider  the  act  of  ^'^*«  ^  ^^^» 
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Parliament  as  having  really  for  its  object  to  carry  into 

execution  the  tacit  agreement  of  the  several  parties,  and 
to  make,  so  far  as  prospective  wbdom  can  do  so,  provi- 
sions to  guard  against  any  accident  that  may  arise  in 
carrying  that  undertaking  into  effect.  One  of  th^se  pro- 
visions iS|  that,  where  any  injury  shall  be  sustained  by  an 
act  done  in  pursuance  of  the  statute,  the  action  to  redress 
that  injury  shall  be  brought  within  six  calendar  months 
after  the  fact  committed.  Where  the  act  is  a  single  act, 
as  for  instance,  the  breaking  down  of  a  bank  which  will 
let  off  the  water  for  a  limited  time,  and  may  soon  be  re- 
paired, the  action  is  to  be  brought  within  six  months 
after  the  commission  of  that  act.  But  in  case  of  a  con- 
tinuation of  damage,  the  action  to  seek  redress  for  that 
continued  damage  shall  be  brought  within  six  calendar 
months  next  after  that  continued  damage  shall  cease. 

It  has  been  insisted,  upon  the  part  of  the  plaintiff,  that 
there  is  no  limitation  in  this  action,  because  the  act  com- 
plained of  was  not  done  in  pursuance  of  the  statute.  But, 
from  the  language  of  the  act  of  Parliament,  from  the 
reason  of  the  thing,  and  for  the  convenience  of  all  parties, 
it  must,  I  think,  be  expected,  that  a  person  who  finds  in- 
jury accruing  to  his  property  by  the  neglect  or  aggression 
of  another,  shall  be  looking  to  his  interest,  and  shall  be 
prompt  in  his  endeavour  to  procure  a  redress  for  that 
injury,  so  that  the  other  party  may  have  some  chance  of 
being  quieted  within  a  reasonable  time  from  the  demand 
for  injuries  so  alleged  to  have  been  sustained.  In  the  case 
of  a  company,  it  is  of  weighty  importance  that  it  should 
be  90f  for  they  are  a  fluctuating  body;  and  if  a  party  had 
a  right  to  go  back  to  any  remote  period  to  recover  com- 
pensadon  for  injuries  sustained  at  any  distance  of  time, 
it  might  be  that  those  who  were  proprietors  at  the  period 
when  the  injiury  was  sustained,  might  have  passed  away 
so  far  as  respects  that  property,  and  have  disposed  of  their 
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^M*.  cf  Pleas,  interest  in  the  canal  for  valuable  and  considerable  com- 

1  QOQ 

pensation,  to  others  who  succeeded  them,  and  came  into 
their  places  without  the  expectation,  of  course,  that  they 
were  purchasing  an  estate  encumbered  with  a  lawsuit.     It 
would  be  a  burden  on  the  new  proprietors  who  came  in 
not  expecting  that  they  were  liable  to  pecuniary  compen« 
aation  to  any  other  party.      Therefore  it  would,  as  it 
appears  to  me,  work  great  injustice  if  there  were  no  limi* 
tation  on  this  subject.     In  addition  to  these  reasons,  it 
appears  to  me  that  all  the  authorities  go  to  confirm  the 
view  I  have  taken  of  it:    viz.  that  there  is  a  limitation, 
and  that  it  would  be  absurd  to  contend  that  that  limi-. 
tation   extends   only  where    something   has  been  done 
in  the  actual  and  strict  literal  execution  of  the  act ;  in 
which  case,  what  further  protection  could  be  required 
than  that  which  the  act  itself  actually  gives?     My  under- 
standing of  this  act  is,  that  if  in  carrying  on  that  object 
which  I  am  permitted  by  the  legislature  to  do  imder  cer- 
tain regulations,  either  by  design,  or  accidentally,  some* 
thing  happens  in  the  execution  of  that  purpose,  which 
incidentally  produces  injury  to  another,    for  that  I  am, 
and  in  common  justice  I  ought  to  be,  responsible;   but 
the  party  is  promptly  to  resort  to  his  remedy.    It  appears 
to  me  that  the  clause  of  Umitation  does  apply  to  the  acts 
in  question. 

That  brings  what  I  have  more  to  say  on  this  subject 
within  a  very  narrow  compass.  The  early  complaints 
made  by  the  plaintiff,  of  the  abstraction  of  water  by  the 
acts  of  omission  and  commission  on  the  part  of  the  Gla* 
morganshire  Canal  Company,  extend  so  far  back  as  the 
year  1825.  The  damage  which  at  that  time  he  was  bus* 
taining  ceases  for  a  considerable  period :  he  seeks  no 
remedy  then ;  but  afterwards  new  damage  arises,  and  that 
new  damage  arises  within  six  months  before  the  corn* 
mencement  of  the  action.  Having  proved  to  the  satisfac- 
tion of  the  Jury,  that  damage  accrued  to  him  within  six 
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fklk  within  that  first  member  of  the  clause  of  lunitation.  '  ^ 

And  therefore^  in  respect  of  that,  be  is  clearly  entitled  to    Blakemore 
bis  verdict    But  with  respect  to  the  antecedent  damage,    glamorqan- 
I  am  of  opinion,  under  this  act,  that  this  action  not  having     ^  '^'"^ 
been  brought  within  six  months  after  that  damage  had 
ceased,  this  clause  of  limitation  estops  the  plaintiff  from 
recovering  the  further  sum  of  517/.,  which  embraces  the  an* 
tecedent  damage.  It  may  be  said  that  the  true  interpreta- 
tion of  the  act  of  ParUament  is  this,  that  if  by  the  construc- 
tum  of  the  weir  for  feeding,  and  the  one  erected  under  the 
authority  of  the  act  of  Parliament,  some  damage  has  been 
sustained  in  the  year  1825,  and  some  damage  has  been 
sustained  in  the  year  1836,  and  some  damage  has  been 
sustained  within  six  months  before  the  commencement  of 
the  present  action,  this  may  be  considered  as  a  continua- 
tion, and  therefore  in    suing  for  redress,  it    is  to  be 
onbraced  within  one  action.    If  the  words  of  the  act  of 
Parliament  had  been,  that  if  any  injury  shall  be  done,  and 
if  Buch  injury  shall  continue ;  that  would  have  afforded 
more  foundation  for  the  argument  than  when  we  look  at 
the  act  of  Parliament  appears   to    be  justified  by  the 
terms  of  the  clause.     I  will  suppose  for  a  moment  that 
there  was  such  a  weir  constructed,  that,  had  that  been 
the  only  weir,  it  would  have  kept  the  water  in  such  a 
state,  that  no  injury  by  the  abstraction  of  the  water, 
or  the  diminution  of  its  power,  could  have  been  to  be 
complained  of;   but  that,   considering  its  relative  posi«- 
tion,  and  relative  height  to  another  weir  on  the  line  of  the 

• 

eanal,  it  would  abstract  water ;  so  that  if  every  thing  con- 
curred during  the  whole  of  the  period,  there  would  have 
been  damage  done.  In  such  a  case  as  that,  I  would  not 
flay  diat  that  would  not  have  been  an  injury  which  might 
have  been  compenaated  in  the  present  action.  But,  in 
point  of  fact,  it  appears  on  the  evidence  that  the  damage 
which  was  accruing  to  the  property  of  the  plaintiff  in  the 
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£xeh.  of  Pleas,  year  1825  ceased;  it  ceased  for  a  considerable  length  of 
^  '  ^  time.  My  notion  is,  that,  if  he  would  seek  redress  for  that 
Blakbmore  which  happened  in  the  year  1825,  be  must  bring  his  action 
Olamoroan-  within  six  months  after  the  ceasing  of  that  damage,  which 
continued  for  a  season.  New  damage  arises.  It  continues 
for  a  certain  time,  and  then  it  ceases  again.  My  opinion 
is,  that  for  that  which  had  so  ceased  in  the  year  1826,  he 
should  have  brought  his  action  within  six  calendar  months 
next  after  that  damage  had  ceased,  and  if  he  does  not  do 
BO,  but  waits  until  the  year  1827,  when  new  damage  arises, 
he  cannot  bring  all  these  together  and  call  them  a  conti- 
nuing damage,  from  the  time  at  which  they  originally 
commenced,  down  to  the  time  at  which  he  brings  his 
action,  or  six  months  before  that  time.  My  opinion  is, 
that  if,  from  any  cause  (and  causes  might  be  easily  ima- 
gined), that  which  is  likely  to  produce  damage  has  pro- 
duced no  damage,  in  that  case  the  party  is  not  entitled  to 
any  remedy,  for  it  is  upon  proof  of  damage  that  he  is  to 
have  his  redress.  Let  me  suppose  the  construction  of 
these  respective  weirs,  or  any  other  act  done  on  the  line 
of  the  canal,  to  be  likely  to  produce  injury,  but  the  state 
of  the  seasons  to  be  such,  that,  in  point  of  fact,  no  damage 
is  sustained ;  suppose,  after  the  damage  which  occurred  in 
the  year  1825,  the  capital  of  the  proprietor  of  the  works 
had  been  directed  to  another  species  of  employment,  so 
that  the  works,  which  before  required  the  ample  supply 
of  all  the  surplus  water  of  the  canal,  did  not  then  require, 
so  large  a  suupply,  and  so  that  although,  in  point  of  fact, 
the  weirs  should  have  continued  in  a  condition,  in  which 
in  other  seasons  they  had  produced  damage  and  inconve- 
nience, for  which  the  party  was  entitled  to  his  remedy, 
the  remedy  and  redress  being  for  damage  done  and  sus- 
tained, it  appears  to  me,  if  from  either  of  these,  or  any 
other  cause  no  damage  was  sustained,  he  would  not  be 
entitled  to  his  action.  The  short  result,  therefore,  of  iny 
opinion  on  this  subject,  after  giving  it  as  much  attention 
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is,  that  for  the  damage  done  within  six  calendar  months  ^_^^]_* 

next  before  the  bringing  of  the  present  action,  the  plain-  Blakemobb 

tiffis  entitled  to  recover,  but  not  for  the  damage  which  QLAifoROAN- 

had  ceased  previous  to  the  six  calendar  months  before  the  ^  "hire 
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bringing  of  the  action.  That  is  out  of  the  reach  of  the  pre- 
sent action,  and  the  verdict  must  therefore  be  reduced  to 
the  smaller  sum,  which  embraces  the  damage  sustained  with- 
in the  six  calendar  months,  and  cannot  be  extended  to  the 
damage  which  has  been  sustained  in  the  antecedent  period. 

HuLLocK,  B. — I  concur  in  the  opinion  which  has  been 
delivered ;  but,  as  the  arguments  which  have  been  urged  at 
the  bar  have  been  pressed  with  much  zeal,  and  reliance 
has  been  placed  on  some  arguments  which  to  my  mind  cer- 
tainly were  not  without  considerable  difficulty,  I  shall 
address  a  very  few  words  to  the  subject.  It  is  to  be 
recollected  that  the  appUcation  is  to  reduce  the  verdict 
from  the  sum  of  517/.  to  the  sum  of  172/. ;  and  that  it  is  not 
for  a  new  trial.  The  only  question  that  has  been  urged 
before  the  Court,  is,  whether,  on  the  evidence  which  was 
given  at  the  trial,  the  verdict  can  or  cannot  be  sustained 
for  the  larger  sum,  or  whether  it  ought,  in  point  of  law, 
under  all  the  circumstances  of  the  case,  to  be  reduced  to 
172/.  Two  grounds  have  been  insisted  on  by  the  counsel 
for  the  plaintiff,  for  sustaining  his  verdict  to  the  larger 
extent.  In  the  first  place,  it  has  been  said,  that  the 
grounds  of  action  disclosed  in  this  declaration,  are  not,  in 
point  of  fact,  within  the  words  of  the  act  of  Parliament,  an 
act  or  fact  committed,  and  that  therefore  no  limitation 
ought  to  be  imposed  on  the  commencement  of  this  action, 
fbrther  than  that  general  limitation  which  is  prescribed 
by  the  general  statute  of  limitations ;  and  in  the  second 
place,  if  that  argument  be  found  untenable  to  that  extent, 
then  it  is  argued  that,  inasmuch  as  the  damage  commenced 
two  years  ago,  and  has  been  recommenced  and  removed  at 
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Eich,  of  Pfeas,  different  intervals  in  that  time,  the  party  has  a  right,^ 
1829*  '  XT      ^  ^ 

though  it  is  a  case  within  the  act  of  Parliament,  to  ga 

back  under  the  last  words  of  the  clause,  which  confines 
the  limitation  of  actions  to  the  original  commencement  of 
the  damage,  on  the  ground  as  it  is  contended  that  there 
was  here  a  continuation  of  the  damage. 

With  respect  to  the  first  argument,  I  own  there  appears 
to  me  to  be  very  considerable  difficulty  in  that  part  of  the 
case;  and  if  all  the  counts  in  the  declaration,  on  which  the 
plaintifi^has  obtained  a  verdict,  contained  a  complaint  of 
non-feasance,  of  omission,  and  of  matters  which  could  not 
be  ascribed  to  an  act  done  or  fact  committed,  I  certainly 
should  have  taken  much  more  time  to  deliberate  on  this* 
question  than  it  appears  to  me,  now  constituted  as  it  is,  to 
require.  But  it  cannot  be  forgotten,  that,  though  there 
may  be  some  counts  in  the  declaration  which  may  be  con- 
sidered as  grounds  of  complaint  against  the  defendants, 
for  matters  of  omission  and  non-feasance,  yet,  the  first 
counts  of  this  declaration  are  distinctly  and  specifically 
framed  on  the  statute.  For  example,  the  weir  in  question 
is  constructed  under  the  act  of  Parliament,  by  the  6th  section 
of  which  it  is  enacted,  that  a  proper  weir  shall  be  made 
en  the  side  of  the  said  canal,  above  the  said  Mdin  GriffUh 
works,  for  the  purpose  of  letting  ofi*or  conveying  the  sur- 
plus water,  or  such  as  shall  not  be  necessary  for  the  use  of 
the  said  canal,  into  the  cut  or  water-course  belonging  to 
the  said  Melin  Griffith  works ;  and  for  better  securing 
such  surplus  for  the  use  of  the  said  Melin  Griffith  works, 
the  lock  which  shall  be  made  upon  the  said  canal,  below 
and  nearest  to  the  said  works,  shall  always  be  kept  in  good 
and  sufficient  repair  and  condition,  by  the  said  company 
of  proprietors,  for  the  purpose  of  preventing  leakage  or 
waste  of  water.  Now  the  weir  in  question,  was  made  un-* 
der  the  authority  of  that  act.  In  the  language  of  that  act 
it  was  done  in  pursuance  of  the  act ;  and  the  ground  of 
complaint  in  those  counts  which  contain  a  charge  for  the 
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imperfection  of  the  weir,  and  its  insufficiency  for  the  pur-  E*ch,  qf  Pinu, 
pose  of  permitting  the  waste  water  to  go  over  there  for     ^  '  ^ 

the  supply  of  those  works,  is  stated  as  a  ground  of  com-  blakbhokb 
plaint  within  the  statute  upon  the  record  itself.  There-  otAMOEoAii*- 
fore,  as  it  appears  to  me,  these  acts  must  be  considered  as  '""^£ 
done  m  conformity  with,  and  in  pursuance  of,  the  statute; 
and  the  objection  is,  that  you  have  done,  as  you  conceive 
under  the  act  of  Parliament,  that  which  the  statute  itself 
does  not  authorize.  It  seems,  therefore,  to  me,  that,  with 
respect  to  these  counts,  the  action  ought  to  have  been  com- 
menced within  the  given  time.  But  it  is  said  there  are  other 
^counts  in  the  declaration,  about  which  I  entertain  very 
great  difficulty ;  but  this  not  being  a  motion  to  apportion 
damages,  nor  an  application  made  to  the  Court  in  any 
respect  founded  on  that  view  of  the  subject,  it  appears 
to  me  that  all  the  Court  have  to  do  in  this  inquiry,  is 
to  see  whether  any  part  of  the  complaints  alleged  in 
the  declaration,  falls  within  the  act  of  Parliament,  as 
having  been  done  in  pursuance  of  it.  The  case  on 
which  this  part  of  the  argument  is  bottomed,  is  that 
of  Umphelby  v.  McLean  (a).  That  was  an  action  for 
money  had  and  received,  brought  against  the  collect 
ors  of  certain  taxes,  for  not  returning  what  was  alleged 
to  be  a  surplus  charge  in  the  individual  who  brought 
the  action.  It  was  contended  there,  that  the  defendant 
was  entitled  to  the  protection  of  the  statute,  which 
said,  that  no  action  should  be  maintained  in  respect  of 
acts  done  under  that  statute,  by  those  officers  or  indi?!*- 
duals  connected  with  that  act  of  Parliament,  without 
proper  notice  of  action.  The  Court  of  King's  Bench,  how- 
-ever,  were  of  opinion,  that  no  notice  was  required,  because 
that  action  was  brought  for  a  non-feasance;  the  not  retum*- 
ing  the  money  demanded  by  the  plaintiff  being  the  ground 
of  action.    On  the  principle  of  that  decision,  I  own,  it  ap- 

(a)  1  B.  &  A.  42. 
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Sxeh  (f  PUat,  pears  to  me,  that  it  would  require  great  consideration  be- 
fore we  could  decide  that  some  of  the  complaints  in  this 
declaration  were  not  matters  of  non-feasance,  and  omission, 
not  within  the  act  of  ParUament,  which  prescribes  the  ne- 
cessity of  bringing  the  action  within  a  limited  time  after 
the  act  done,  or  fact  committed.  But  for  the  reasons 
which  I  have  stated,  it  is  unnecessary,  and  I  do  not  feel 
myself  called  upon,  to  consider  that  part  of  the  subject 
further. 

With  respect  to  the  latter  point,  admitting,  as  is  said, 
that  the  argument  upon  the  former  is  not  sustainable, 
yet,  here,  in  point  of  fact,  the  plaintiff  is  entitled  to  re« 
cover  the  larger  sum,  inasmuch  as  it  appears  upon  the 
facts  disclosed,  that  there  was  a  continuation  of  da- 
mage from  the  beginning.  It  does  not  appear  to  me, 
however,  from  the  manner  in  which  this  act  of  Parlia- 
ment is  framed,  that  that  argument  can  be  sustained. 
The  weir  is  erected  professedly  for  the  purposes  of  the 
act  of  Parliament,  and  in  conformity  with  its  provisions, 
but  it  is  not  constructed  in  such  a  manner  as  to  permit 
that  quantity  of  waste  or  surplus  water,  which  is  unneces- 
sary for  the  purposes  of  the  canal,  to  flow  over  it  for  the 
supply  of  the  works  of  Mr.  Blakemore.  Now  it  might 
be,  that  that  canal  was  imperfect  from  its  original  forma- 
tion or  construction;  but  supposing,  either  from  weather, 
or  from  natural  causes,  or  from  other  circumstances, — from 
the  suspension  of  the  works  of  Melin  Griffith,  or*  any 
other  cause,  which  rendered  it  unnecessary  to  have  a  sup- 
ply of  waste  water — no  damage  ensued  for  six  or  ten 
monthSf  or  for  a  year  after  the  time  of  the  erection  of  the 
weir,  the  weir  being  imperfectly  erected  for  the  purpose 
of  the  act  of  ParUament,  could  any  action  be  brought^ 
quia  timet;  because  the  weir  in  certain  seasons  might 
induce  injury  to  the  works  below ;  and  though  no  damage 
had  been  sustained,  could  it  be  said,  I  can  sustain  my 
action,  otherwise  I  can  never  bring  one  ?     In  what  way 
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could  an  action  of  that  sort  be  sustained  ?     What  damage  ^c^-  «/  ^^^* 

1829 

has  the  party  received  ?     Could  it  be  possible  to  prove,  ^ 

on  such  a  trial,  that  damage  which  had  not  been  sustained    Blakemorb 
ex  eonc^^^,  ever  might  be  sustained  under  any  circum-    Glamorgan- 
stances.      That  case,  in  my  judgment,  falls  within   the      canal  Co. 
principle  of  the  decision  in  Roberts  v.  Read  (a).     In  that 
case,  surveyors  of  a  road  had  undermined  a  wall,  which 
did  not  fall  until  more  than  three  months  had  elapsed, 
within  which  time,  by  the  statute  13  Geo.  3,  c.  78,  sect. 
81,  actions  must  be  commenced  for  any  thing  done  or 
acted  in  pursuance  of  the  act.     The  action  was  not  com- 
menced until  the  wall  had  fallen,  and  it  was  contended 
that  the  action  was  too  late,  because  the  act  done  was  the 
undermining  of  the  wall.     The  Court  of  King's  Bench, 
however,  decided  (I  shall  say  with  great  submission,  most 
properly,  and  the  principle  can  hardly  be  controverted), 
that  the  gravamen  of  the  action  (in  the  language  of  the 
learned  Lord  who  at  that  time  presided  in  that  Court,) 
did  not  commence  until  the  falling  of  the  wall.    I  am  quite 
aware  that  in  a  case  in  the  Court  of  Common  PleaSf  of 
Sultan  Y.  Clarke  (ft).  Lord  Chief  Justice  Gibbs  did,  in 
one  part  of  the  argument,  say  that  he  thought  he  should 
have  had  great  difficulty,  as  one  of  the  members  of  the 
Court,  to  have  acceded  to  that  decision:  he  said  it  was  a 
strong  case.     But  I  think  it  may  be  collected  from  the 
subsequent  observations  in  the  remaining  part  of  the 
report,  that  the  learned  Judge  did  recognize  the  decision, 
and  seemed  to  think  no  other  decision,  under  the  cir- 
cumstances, should  be  come  to.     Assuming  that  it  was  a 
sound  one,  which  it  appears  to  me  to  be,  it  goes  a 
long  way  to  shew  that  you  cannot  sustain   this   action 
for  the  several  injuries  which  occurred  at  the  different 
intervals  during  the  last  two  years,  but  are  confined  to  the 
injuries  sustained  during  the  six  months  preceding  the 

(a)  16  East,  215.  (6)  1  Marsh.  429;  6  Taunt.  29 
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^     action  until  the  injury  had  commenced,  the  injury  does  not 

Blakemoee     commence  until  a  year  after  the  weir  was  constructed.    It 
Olamokoak-    produces  injury,  butthe  canal  is  the  same:  I  am  assuming, 
sHiRB        1^3  [  understand,  upon  the  evidence,  that  the  cause  of  the 
injury  never  altered  its  form  or  effect,  that  is,  the  original 
construction  of  the  canal  was  incompetent  for  the  purpose 
of  passing  the  waste  and  surplus  water;  and  that  that  canal 
never  underwent  any  change  in  the  mean  time.  The  cause 
remained  the  same,  but  from  various  circumstances  the  da* 
mage  only  occurred  at  intervals.    The  works  of  the  Melm 
Griffith  might  have  been  suspended  from  various  causeff,  or 
they  might  have  been  diminished  in  their  operations  by  a 
reduction  of  the  machinery,  so  as  to  have  rendered  a  less 
supply  of  water  sufficient  for  the  purpose  of  the  works. 
During  that  time  there  is  no  damage  at  all ;  the  damage 
recommences  and  lasts  three  or  four  months,  and  then 
there  is  another  interval ;  now,  if  you  could,  in  point  of 
fact,  consider  this  in  the  language  of  the  act  of  Parliament 
as  a  continuation  of  the  damage,  why,  then,  so  far  from 
being  fettered  by  the  restriction  of  this  act  of  Paiiiament, 
you  might,  in  my  mind,  get  out  of  the  restriction  created 
by  the  general  statute  of  limitations,  because,  if  for  the 
first  year  there  was  no  damage,  and  then  there  is  a  par« 
tial  damage  for  three  or  four  months  after  an  interval  of 
three  or  four  years,  and  then  fresh  damage,  then  another 
cessation  of  damage  for  a  year;  if  you  could  go  back  to 
the  original  commencement  of  the  damage,  merely  be* 
cause  the  weir  continued  the  same,  you  might,  and  the 
argument  would  be  equally  just,  go  back  ten  or  twenty 
years.    There  would  be  no  more  objection  to  the  principle 
on  which  that  argument  stands  for  compensating  damage 
anterior  to  the  six  years,  than  there  would  be  for  compen- 
sating damage  anterior  to  the  six  months  before  the  comr 
mencement  of  the  action.     It  appears  to  me  that  ex  vi 
termini  the  words  of  the  act  of  Parliament,  in  case  there 
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shall  be  a  continuation  of  damage^  mean  that  there  shall  Exek.  of  PUat, 
be  an  uninterrupted  unintermitting  damage.    If  an  act  of    ^     ^^      ^ 
Parliament  or  a  contract  require  a  person  to  continue  a     Blakbmors 
road  from  A.  to  J5.,  and  he  begins  and  makes  his  road  two    OLAMoaoANt 
miles,  and  then  omits  a  mile  or  two,  and  goes  on  another         ■"'** 

.-  -  Canal  CIcv 

mile  or  two,  it  can  hardly  be  said  he  has  performed  his 
contract,  and  continued  the  way  to  the  terminus  ad  quern. 
There  is  no  inconvenience  in  this  construction,  for  if 
a  damage  be  done  at  intervals,  the  party  may  sue  for  his 
compensation,  or  if  it  be  such  an  injury  as  is  not  worth 
the  expense  and  vexation  of  a  proceeding  at  law,  he  may 
abstain.  It  appears  to  me  under  these  circumstances, 
therefore,  that  this  action  can  only  be  sustained  in  those 
parts  of  the  record  which  contain  a  complaint  and  charge 
of  an  act  done,  namely,  the  erection  of  an  imperfect  weir, 
in  respect  of  the  damage  sustained  for  the  last  six  months. 
I  abstain  from  giving  an  opinion  with  respect  to  the  whofe 
of  this  record^  or  from  saying,  if  those  counts  had  been  ab- 
stracted from  this  declaration,  which,  in  my  judgment,  are 
calculated  to  urge  a  complaint  founded  on  facts  done,  whe-> 
ther  I  should  have  been  of  the  same  opinion,  with  respect 
to  the  right  of  action,  or  the  necessity  of  bringing  it  within 
the  time  prescribed  by  the  act  of  Parliament.  There  is 
no  question  raised  before  us  as  to  the  apportionment  of  da- 
mages, as  to  the  first,  second,  third,  and  the  other  counts. 
My  opinion  is,  that  the  verdict  ought  to  be  reduced  to  the 
sum  of  nZl.  It  appears,  by  the  learned  Judge's  notes, 
diat  some  counts  were  not  proved  at  all,  and  as  to  these, 
the  judgment  will  be  for  the  defendant. 

Vauguan,  B. — I  have  certainly  felt  great  difficulty  in 
coming  to  the  conclusion  in  this  case,  that  the  plaintiff  is 
restricted  to  take  his  verdict  for  the  smaller  sum,  because 
i  think  that  that  result  will  not  meet  the  justice  of  the  case, 
and  that  he  was  entitled  to  have  his  damages  computed, 
not  between  the  %Srd  July  and  the  S3rd  January,  but  for 
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JSxcA.  of  Pleas,  six  months  immediately  precedinfir  the  cessation  of  the  da- 

mage ;  that  is  to  say,  supposing,  upon  the  facts  of  the  case^ 
the  damage  to  have  ceased  in  the  month  of  September^  he 
ought  to  have  had  his  damages  computed  for  six  montha 
anterior  to  that  date.  It  must,  however^  be  remembered 
that  no  complaint  is  made  of  the  direction  of  the  learned 
Judge,  and  that  the  plaintiff  is  satisfied  with  the  result  of 
the  trial,  provided  he  can  retain  his  verdict  for  the  larger 
sum.  By  the  section  of  the  act  of  Parliament  upon  which 
this  question  has  arisen,  the  legislature  appears  to  have 
contemplated  the  damage  as  arising  immediately  from  posi- 
tive acts  of  commission,  and  the  possibility  or  probability  of 
a  continuation  of  damage  resulting  from  those  acts.  The 
section  does  not  expressly  mention  acts  of  omission,  but 
the  Court  must  put  a  reasonable  construction  on  this  ob- 
scure and  loosely  worded  clause,  so  as  best  to  effectuate 
the  clear  intention  of  the  legislature  imperfectly  expressed. 
The  first  question  is,  whether  the  acts  complained  of  are 
acts  within  the  meaning  of  this  section.  These  acts  are 
enumerated  in  the  declaration,  and  consist  of  the  impro- 
per erection  of  the  parliamentary  weir,  of  the  continuation 
of  the  feeding  weir,  of  the  improper  construction  of  the 
locks  and  works,  or  rather  the  leakage  occasioned  by  their 
defective  state  of  repair,  of  the  widening  and  deepening  of 
the  canal,  and  of  the  negligent  and  improper  use  of  the 
paddles,  by  which  wilful  waste  of  water  was  occasioned. 
The  first  was  undoubtedly  constructed,  accoi'ding  to  my 
view  of  the  subject,  in  pursuance  of  the  act;  and  the  se- 
cond was  by  the  same  authority  continued,  the  feeding 
weir  being  necessary  for  the  supply  of  the  canal.  It  be- 
comes therefore  unnecessary  to  pursue  the  other  causes  of 
complaint,  because  there  is  nothing  upon  the  face  of  the 
report  which  enables  us  to  know  on  what  ground  the 
Jury  proceeded,  or  how  much  damage  they  applied  to  the 
one  cause  or  to  the  other.  Now,  all  these  acts  have  been 
committed  and  omitted  to  be  done  for  a  much  longer  pe- 
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riod  than  six  months  before  the  commencement  of  the  Exeh.  of  Pleas, 
action.  If,  therefore,  it  be  insisted  that  these  acts,  with- 
out reference  to  the  continuation  of  damage  be  the 
grounds  of  complaint,  the  plaintiff  cannot  recover  for 
more  than  six  months  immediately  before  the  commence- 
ment  of  his  action.  With  respect  to  the  cases  cited,  I 
think  they  warrant  the  construction  that  the  grievances 
complained  of  are  done  in  pursuance  of  the  act,  and, 
therefore,  that  the  company  is  entitled  to  the  protection 
of  the  limitation  clause.  In  the  erection  of  the  parlia- 
mentary weir,  and  in  the  continuation  of  the  feeding  weir, 
they  seem  to  have  acted  bond  fide*  The  one  is  directed 
by  the  act  of  Parliament,  the  other  is  necessary  for  the 
due  supply  of  the  canal;  and  the  circumstance  of  no  com- 
plaint having  been  made,  and  no  injury  having  been 
suffered  for  very  many  years  after  their  erection,  and,  ul- 
timately, in  seasons  of  uncommon  drought  merely,  shews 
that  they  did  not  act  vexatiously  or  maliciously.  It  is  true 
that  the  Jury  have  found  that  those  works  have  produced 
damage;  but  the  act  of  Parliament  was  intended  to  pro- 
tect them  in  what  they  did  honestly,  under  colour  of  the 
act,  so  long  as  they  acted  bond  fide.  This  is  the  fair  re- 
sult of  all  the  cases  on  the  subject.  The  limitation  clause 
in  the  case  of  Gaby  v.  The  Wilts  Canal  Company,  differs 
from  this,  merely  in  the  additional  words,  **  or  in  the 
execution  of  the  powers  and  authorities  of  the  act,** 
and  there  would  be  a  difficulty  in  distinguishing  the 
two  enactments  upon  that  account.  In  that  case,  the 
defendants  had  acted  in  direct  violation  of  the  statute, 
and  yet  the  Court  held  that  they  were  entitled  to  the 
protection  of  the  limitation  clause.  With  respect  to 
the  case  of  Umphelby  v.  McLean,  it  is  sufficient  to  say, 
that  the  ground  of  action  was  in  that  case  a  non-fea- 
sance not  within  the  meaning  of  the  statute;  whereas, 
in  this  case,  some  of  the  causes  of  complaint  are  positive 
acts  done  at  least  under  colour  of  the  act.    It  appears, 
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Exeh.  of  Pkat,  thereforCj  to  me,  that  the  defendants  are  within  the  pro* 

tection  of  the  limitation  clause. 

If,  then,  the  defendants  are  entitled  to  the  protection^  of 
the  statute,  can  the  action  be  said  to  have  been  commenced 
within  six  months  after  the  acts  done,  or  fact  committed. 
Strictly  speaking,  the  causa  causans  was  in  existence  long 
anterior  to  that  period,  but  the  gravamen  of  the  action  ia 
the  resulting  damage,  part  of  which  is  sustained  within  six 
months,  in  respect  of  which  the  action  may  be  maintained 
upon  the  principle  laid  down  in  the  case  of  Roberta  T» 
Headf  although,  if  construed  rigidly  and  strictly,  the  act 
done  was  in  this  case  the  erection  of  the  weir,  and  in  that* 
the  underminbg  of  the  wall.  It  is  true  that  the  authority 
of  that  case  was  questioned  by  Lord  Chief  Justice  Gibbs, 
in  the  argument  of  Sutton  v.  Clarke i  although  he  seems  to 
recognize  the  priuciple;  but  that  point  was  not  determined* 
Were  it  necessary  to  decide  that  poiot,  I  should  not  hesi- 
tate to  hold  that,  for  the  purposes  of  this  action,  the  cond-, 
nuation  of  the  weir  was  in  effect  a  new  erection,  operating 
to  the  damage  of  the  plaintiff*;  but  it  is  unnecessary  to  pur-^ 
sue  this  question,  because  the  defendants  admit  that  the 
plaintiff*  is  entitled  to  the  smaller  sum. 

In  order  to  entitle  the  plaintiff"  to  the  larger  sum,  it  waa 
necessary  to  contend,  that  there  has  been  a  continuation  of 
damage,  without  ceasing,  from  the  month  oi  Aprils  1825». 
until  within  six  months  before  the  commencement  of  the 
action.  Upon  the  same  principle,  it  might  be  insisted  that^ 
the  plaintiff"  might  recover  for  all  the  damage  he  had  sus-^ 
tained  from  the  first  erection  of  the  parliamentary  weir» 
and  for  the  continuation  of  the  feeding  weir,  for  the  same: 
period  of  time.  For  what  are  the  facts  of  the  case?  The 
plaiotiff^  confines  his  evidence  to  the  years  1825  and  ISdG,. 
beginning  with  April  in  the  former  yean  It  is  distinctiy 
admitted,  that,  in  the  autumn  of  1825,  he  ceased  to  sustain 
any  damage  until  the  spring  of  the  following  year,  his, 
works  being  abundantly  supplied,  during  that  period^  by. 
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the  autumnal  and  winter  rains.      The  question,  therefore,  ^ch,  of  Pieat^ 

.      .  1829 

is,  whether,  upon  the  true  construction  of  the  limitation  ^ 

clause,  the  damage  must  not  be  considered  as  having     Blakemore 

ceased  and  revived,  so  as  to  impose  upon  the  plaintiff  the    glamoroan- 

obligation  to  commence  his  action  within  the  six  months      ^  shire 

^  ^  .  Canal  Co. 

next  immediately  succeeding.  It  is  true  that  the  causa 
causans  was  continuing,  and  would  again  operate  as  an  . 
obstruction  to  the  overflow  of  the  surplus  water  into  its 
proper  channel,  and,  when  producing  damage,  would 
generate  a  fresh  cause  of  action.  But  a  contrary  construc- 
tion would  lead  to  this  manifest  inconvenience,  in  violation 
of  the  clearly-expressed  intention  of  the  legislature,  mx^ 
that,  at  any  indefinite  period  of  time,  so  long  as  the  weir 
continued,  the  plaintiff  might  defer  his  action,  and  then  in- 
sist upon  having  compensation  out  of  the  funds  of  the  com- 
pany, consisting,  possibly,  of  a  body  of  proprietors  entirely 
different  from  those  whom  the  legislature  had  designated 
as  amenable  for  the  injury.  I  am  aware  that  inconvenience 
win  arise  from  this  construction,  because  it  entails  upon  the 
plaintiff  the  necessity  of  commencing  his  action  every  six 
months  after  there  shall  have  been  a' temporary  cessation 
or  ev«i  suspension  of  any  damage  sustained.  Upon  the 
wiiole,  however,  I  am  of  opinion,  for  the  reason  which  I 
have  stated,  that  the  defendants  are  within  the  protection 
of  the  statute,  and  that  there  has  not,  in  this  case,  been  a 
continuation  of  damage  within  the  meaning  of  the  act,  and 
therefore,  that  the  rule  must  be  made  absolute ;  although 
I  should  have  been  better  satisfied  if  the  damage  had  been 
computed,  not  from  the  S3rd  January^  but  for  the  whole 
period  during  which  there  was  an  uninterrupted  continua- 
tion of  damage,  up  to  the  month  of  September ,  in  which  it 
ceased. 

Rule  absolute. 
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An  act  of  Par-     DeBT  for  calls.     Plea— M/  debet. 

liament,  6  Geo,         -r*,  ^»  .^         m  ••ii  ^x» 

4,  c.  zzz.,  to  By  the  statute  b  Geo,  %  c.  xxx.  intituled,  an  act  tor 
pany  to*fam  a  "^^'^'^g  ^^^  maintaining  a  rail-way,  or  tram  road,  from  the 
rtU-way,  pre-     Cromford  Canal,  at  or  near  to  Cromford,  in  the  Parish  of 

scribed  the  form    ___     •'  «  ^      ,  i      t*     i    t. 

ofactkmagaiDBt  Worksworth,  in  the  county  oi  Derby,  to  the  Peak  Forest 
fytSSh  and"  Canal,  at  ornear  WJuiley,  (otherwise  Yardley  cum  Whaley) 
tbJ3d!inf*be  "^  *^®  county  palatine  of  Chester,  it  is  enacted,  that  cer- 
necMsaiy  to  tain  persons,  amongst  whom  the  defendant  is  named,  and 
defendant  was  a  &11  Other  persons  who  shall  hereafter  become  subscribers, 
fh!?theaai8had  ^^*^  ^^  United  into  a  company,  for  the  purpose  of  carry- 
been  made  in  ing  the  act  into  effect;  (s,  45),  that  all  and  every  body  and 

punuance  of  the 

act;  it  aiM  re-  bodies  politic,  Corporate,  or  collegiate,  or  other  person  or 
turn  of  money  persons,  who  shall,  by  virtue  of  this  act,  have  subscribed 
•aibe?b  *Ae  •^^  ^^  ^^^  become  entitled  to,  and  be  in  actual  possession 
proprietors,  un-  of,  one  or  more  shares  in  the  undertaking,  his  respective 

der  a  contract  o  i     n  i        i  -%  .  t* 

binding  their  successors,  &c.,  shall  be  deemed  a  proprietor  of  every 
iirSrirbat*^  8"c^  share,  &c. ;  (s.  70),  "  that,  in  any  action  to  be  brought 
had  not  been       i,y  ^jig  ggij  company  against  any  owner   or  owners   of 

snbecnbed,  and  »      t^      o 

no  contract  un-  any  share  or  shares  in  the  said  undertaking,  to  reco- 
been  executed  ^'^^  ^^J  ^^^  ^^  sums  of  money  due  and  payable  to  the 
tert^ffew*^  said  company  for  or  by  reason  of  any  call  or  calls  made 
that  a  defendant  by  virtue  of  this  act,  it  shall  be  sufficient  for  the  said  corn- 
knowledge  of  pany  to  declare  and  allege,  that  the  defendant  or  defend- 
had'paid'prefi-  ^^^^  being  proprietor  or  proprietors  of  such  or  so  many 
ous  nils,  and  share  or  shares  in  the  said  undertaking:,  is  or  are  indebted 

acted  as  a  pro-  ° 

prietor,  was  to  the  Said  Company,  in  such  sum  or  sums  of  money  as  the 

questiom'ng  the  ^^  ^r  calls  in  arrear  shall  amount  to,  for  such  and  so 

art'^n'^n  Ae*  ^^^Y  ^^^  ^^  ^alls  of  sucli  and.  so  many  sums  of  money, 

ground  of  the  upon  such  or  SO  many  share  or  shares  belonficinir  to  the 

mis-redtal;  and      '^  ^  ®     ® 

that  it  was  not 

incumbent  upon  the  plaintiffs  to  shew  that  the  defendant  had  executed  a  contract  under  seal,  in  or- 
der to  pnnre  that  he  was  a  proprietor  within  the  meaning  of  the  act. 
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said  defendant  or  defendants,  as  the  case  may  happen  to  ^'^^'  f^^^^^* 
be;  whereby,  an  action  hath  accrued  to  the  said  company 
by  virtue  of  this  act,  without  setting  forth  the  special  matter ; 
and,  on  the  trial  of  such  action,  it  shall  only  be  necessary 
to  prove  that  the  defendant  or  defendants,  at  the  time  of 
making  such  call  or  calls,  was  or  were  a  proprietor  or 
proprietors  of  some  share  or  shares  in  the  said  undertak- 
ing, and  that  such  call  or  calls  was  or  were  in  fact  made, 
and  that  such  notice  thereof  was  given,  as  directed  by 
this  act,  without  proving  the  appointment  of  the  com- 
mittee who  made  such  call  or  calls,  or  any  other  matter 
whatsoever ;  and  the  said  company  shall  thereupon  be  en- 
titled to  recover  what  shall  appear  due,  unless  it  shall 
appear  that  any  such  call  exceeded  20L  for  every  sum  of 
100/.,  or  was  made  within  the  distance  of  two  calendar 
months  from  the  last  preceding  call,  or  without  notice 
given  in  any  newspaper  as  aforesaid.** 

And  by  s.  121,  after  reciting  ''  Whereas,  the  probable 
expense  of  making  the  said  rail- way,  tram-road,  and  other 
works  hereby  authorized  to  be  made,  will  amount  to  a 
sum  of  164,400/.,  which  sum  is  already  subscribed  by 
several  persons,  under  a  contract,  binding  themselves, 
iheir  heirs,  executors,  administrators,  and  assigns,  for  the 
payment  of  the  sum  or  sums  by  the  subscribers  respect- 
ively, be  it  enacted^  that,  from  and  after  the  passing  of  this 
act,  it  shall  and  may  be  lawful  for  the  said  company  to  pro- 
ceed in  the  execution  thereof.** 

At  the  trial,  before  Best,  C.  J.,  at  the  Derby  Summer 
Assizes,  1838,  the  plaintiffs  produced  two  letters  from  the 
defendant,  the  one,  dated  10th  December,  1834,  to  the 
Clerk  of  the  company,  desiring  ten  shares,  and  the  other, 
dated  9th  May,  1826,  to  the  Treasurer  of  the  company, 
inclosing  150/.,  as  due  on  the  third  and  fourth  calls;  and 
then  proved  that  four  subsequent  calls  had  been  duly  made, 
amounting  in  the  whole  upon  the  ten  shares  to  the  sum  of 
300/.,  which  the  defendant  had  not  paid.     It  appeared 
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Exch.  of  Pleas,  upon  the  cros8-examination  of  the  plaintiffs*  witnesses, 

that  no  contract  under  seal  had  been  executed  by  the 
proprietors,  although  a  contract  had  been  signed,  by  which 
they  agreed  to  bind  their  heirs;  and  that,  at  the  com- 
mencement of  the  action,  the  sum  of  164,400/.  had 
not  been  subscribed.  Upon  this  it  was  objected,  that  the 
act  of  Parliament  had  been  obtained  by  false  representa- 
tion, the  sum  required  not  having  been  subscribed,  and 
no  contract  having  been  signed  which  could  bind  the 
heirs  of  the  subscribers ;  and  that  the  only  mode  of  proving 
the  defendant  to  be  a  proprietor,  was  by  shewing  that  he 
had  subscribed  a  contract  binding  his  heirs.  The  learned 
Chief  Justice  reserved  the  point,  giving  the  defendant 
leave  to  move  to  enter  a  nonsuit;  and  the  Jury  found  a 
verdict  for  the  plaintiffs. 

In  pursuance  of  this  leave,  Denman,  in  Michaelmas 
Term,  obtained  a  rule  nisi,  to  enter  a  nonsuit,  renewing 
the  objections  urged  at  the  trial,  and  citing  the  case  of 
The  Thames  Tunnel  Company  v.  Sheldon  {a). 


Clarke,  Campbell,  and  Balguy,  shewed  cause.  The 
70th  section,  which  gives  the  form  of  action,  points  out 
the  evidence  which  must  be  adduced  by  the  plaintiffs; 
and  the  simple  question  nndcr  that  section  is,  whether 
the  defendant  was  or  was  not  a  proprietor.  He  is  stated 
to  be  a  proprietor,  by  name,  in  the  act,  and  admits  that  he 
is  so  by  paying  the  previous  calls.  Suppose  that,  upon 
the  day  of  trial,  he  had  said,  I  am  a  proprietor,  that  would 
have  been  sufficient,  under  this  section,  to  entitle  the 
plaintiffs  to  recover.  The  payment  of  his  calls  would 
have  estopped  the  company  from  disputing  his  title  as 
proprietor ;  there  must  be  a  reciprocity,  and  therefore,  by 
the  same  act,  he  is  precluded  from  denying  it.  Was  it 
then  competent  for  the  defendant  to  impeach  the  validity 
of  the  act  of  Parliament,  by  proving  that  no  contract  under 
seal  was  executed?     The  12ist  section  recites,  that  accr« 

(a)  6  Barn.  &  Cress.  341. 
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tain  sum  of  money  had  been  subscribed  by  the  proprietors  ^^h,  of  piem 
under  a  contract  binding  their  heirs;  and  it  is  said,  be^ 
cause  no  such  contract  in  fact  existed,  that  the  act  of 
Parliament  is  nugatory.  Acts  of  Paiiiament  not  unusually 
proTide  that  until  a  certain  sum  of  money  shall  be  sub* 
scribed,  the  proprietor  shall  not  act*  That  was  the  case 
of  The  ThcuHes  Tunnel  Company  v.  Sheldon,  but  here 
it  is  expressly  stated,  that  the  sum  has  been  subscribed ; 
and  the  question  is,  whether  the  defendant,  who  is  a 
party  to  the  act, -can  annihilate  the  company  by  shewing 
that  the  statute  is  void.  Even  wiere  this  a  deed,  the 
defendant  would  be  bound  by  it;  for  a  deed,  notwith- 
standing such  a  defect,  would  be  binding  upon  the  par- 
ties and  their  privies,  although  not  binding  upon  strang- 
ers. The  defendant  is,  therefore,  estopped  by  the  recital 
in  the  act  from  shewing  that  no  such  contract  existed, 
and  cannot  insist  that  the  act  is  void,  and  that  the  com- 
pany is  a  nullity.  Besides,  the  subject  matter  of  the  con- 
tract is  personal  property,  with  which  the  heirs  have  no 
concern. 


Denman  and  Reader,  in  support  of  the  rule.  The  com- 
pany in  question  is  the  mere  creature  of  the  legislature, 
aikl,  unless  the  act  of  Parliament  be  binding,  has  no  legal 
authority,  or  even  existence.  Now,  the  act  in  question 
proceeds  upon  a  fraud  and  misrepresentation,  and  there- 
fore is  inoperative  for  all  purposes.  By  the  standing 
orders  of  both  houses  of  Parliament,  no  bill  of  this  de- 
scription is  permitted  to  pass,  until  a  certain  proportion  of 
the  necessary  fund  has  been  raised.  This  regulation  was 
made  in  order  to  protect  the  parties  whose  property  might 
be  materially  injured,  if  works  of  this  description  were 
commenced,  without  the  means  of  completing  them.  It  is 
said,  however,  that  the  defendant  is  estopped  by  the  re- 
cital from  disputing  that  the  money  has  been  subscribed, 
and  that  it  was  sufficient  to  shew  aliunde  that  he  was  a 
proprietor.     Admitting  that  that  would  primd  facie  have 
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'xch.  of  Pleas,  been  sufficient,  still  it  was  competent  for  the  defendant 
to  shew  that  the  act  proceeded  upon  a  misrepresentation 
or  mistake,  and  it  cannot  be  contended  that  he  is  bound 
by  the  recital,  if  that  can  satisfactorily  be  proved  to  be 
false.     Suppose  a  recital  to  be  introduced,  that  A,  was  a 
willing  party  to  an  act  of  this  description,  which,  although 
a  public  act,  is  merely  in  the  nature  of  a  solemn  contract 
between  individuals,  by  which  his  interest  would  be  pre- 
judiced ;  would  it  not  be  competent  for  him  to  prove  the 
fraud  of  that  recital,  and  to  dispute  the  validity  of  tliat 
statute  ?     But,  admitting  that  the  act  of  Parliament  relieves 
the  company  frdm  the  proof  of  any  thing  beyond  the  sin- 
gle fact  that  the  defendant  was  a  proprietor,  there  is  no 
evidence  that  he  was  a  proprietor  within  the  meaning  of 
the  act.     Taking  all  the  clauses  together,  it  is  the  mani- 
fest intention  of  the  legislature  that  the  proprietors  should 
be  those  who  had  subscribed  the  contract  under  the  131st 
section,  viz.  a  contract  binding  themselves  and  their  heirs. 
Has  the  defendant  subscribed  such  a  contract?     It  is  clear 
that  he  has  not,  for  no  instrument  would  have  that  effect 
but  a  contract  under  seal,  which  does  not  exist.     The  ob- 
ject of  the  act  was  to  protect  the  interest  of  those  who 
might  be  affected  by  the  undertaking,  for  wliich  purpose 
all  the  property  of  the  proprietors  was  to  be  liable,  and  the 
question  is  not  affected  by  the  nature  of  the  property  which 
the  proprietors  took  in  the  shares.     The   case  of  The 
Thames  Tunnel  Company  v.  Sheldon,  is  in  point  to  shew 
that  it  is  immaterial  what  acts  the  defendant  may  have 
done  with  reference  to  the  undertaking,  provided  the  act 
of  Parliament  has  not  been  complied  with.     In  that  case, 
the  defendant  had  applied  for  shares,  had  paid  the  depo- 
sit^ and  his  name  was  mentioned  in  the  act ;  but,  as  he  had 
not  subscribed  within  the  meaning  of  the  act,  he  was  not 
considered  to  be  a  subscriber  liable  for  calls. 


Alexander,  L.  C.  B. — The  only  question  is,  whether 
the  defendant  is  answerable  for  these  calls.     Now  the  act 
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directs  that  he  shall  be  liable,  provided  certain  forms  are  Exch.  of  Pleas 
pursued^  which  it  is  admitted  have  in  this  case  been  com- 
plied with.  That  is  not  the  objection,  but  it  is  said  that 
the  act  of  Parliament  cannot  be  enforced,  because  of  a 
mis-recital  in  a  most  material  particular.  The  act  states 
that  the  undertaking  will  amount  to  a  certain  sum,  which 
has  idready  been  subscribed  by  several  persons,  under  a 
contract,  binding  themselves,  their  heirs,  executors,  ad- 
ministrators, and  assigns;  and  in  consequence  of  that  con- 
tract not  being  under  seal,  the  heirs  of  the  subspribers 
cannot  be  bound,  and,  therefore,  the  defendant  says  the 
heirs  not  being  bound,  I  am  not  bound.  Such  I  under- 
stand to  be  the  argument  in  this  case.  To  this  it  is  in 
the  first  place  objected,  that  it  is  not  competent  for  the 
defendant  to  shew  that  that  which  is  stated  as  a  fact  in 
this  act  of  Parliament  is  a  mistake  or  mis-recital.  If  I 
thought  it  necessary  to  express  any  opinion  upon  that  point, 
I  should  wish  to  have  time  for  consideration,  because  very 
many  plausible  cases  might  be  put,  in  which  great  injus- 
tice would  be  done  if  a  party  were  to  be  bound  by  a  mis- 
recital  in  an  act  of  Parliament;  and  on  the  other  hand,  the 
most  grievous  consequences  might  arise  in  the  administra- 
tion of  justice,  were  it  permitted  to  parties  in  a  Court  of 
law  to  impeach  the  authority  of  an  act  of  Parliament.  I 
can  conceive  a  case  of  great  hardship  if  it  were  fraudulent- 
ly represented  that  a  party  had  consented  to  an  act  of 
Parliament,  and  he  were  not  at  liberty  to  dispute  it;  but,  on 
the  other  hand,  I  am  not  prepared  to  say  that  it  would  not 
be  the  safer  course  to  give  way  to  the  individual  hardship, 
rather  than  to  permit  a  general  inquiry  into  the  validity  of 
acts  of  ParUament  upon  all  occasions.  I  am  glad,  howe- 
ver, that  I  can,  in  this  case,  satisfy  myself  without  entering 
into  that  inquiry;  for,  without  determining  that  point,  I  am 
of  opinion  that  this  defendant  has,  by  his  own  conduct,  es- 
topped himself  from  making  the  objection.  He  is  a  party  to 
this  act  of  Parliament  in  which  the  alleged  mis-recital  is 
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Exch.  of  Pleas,  contained,  not  only  as  one  of  the  public,  but  as  an  in- 
dividual proprietor  named  in  the  act,  and  one  who  has 
signed  the  contract,  which  it  is  said  is  mis-recited*  The 
act  passes  with  that  which  for  the  argument  I  assume  to 
be  a  misrecital,  and  in  obedience  to  the  act,  and,  treating 
it  as  if  it  were  unobjectionable,  the  defendant  pays  several 
calls,  claims  the  benefit  and  takes  advantage  of  the  act, 
and  by  so  doing  gives  a  colour  to  it.  It  is  impossible  to  say 
that  many  individuals  may  not  have  been  induced  to  sub- 
scribe under  the  influence  of  his  example.  He  has  acted 
and  held  himself  out  to  the  world  as  a  proprietor,  and  af- 
ter such  conduct  cannot  now  say  that  he  is  not  a  proprie- 
tor, or  question  the  validity  of  the  act  of  Parliament,  which 
by  his  conduct  he  has  adopted.  I  therefore  think  that 
the  rule  should  be  discharged. 


Garrov^,  B. — I  am  of  the  same  opinion,  and  think  that 
were  this  defence  to  be  sustained,  it  would  be  fraught 
with  the  most  alarming  consequences  to  the  community  at 
large.  We  know,  in  the  history  of  these  companies,  that 
needy  adventurers  have  not  unfrequently  associated  them- 
selves togetlier,  using  the  names  of  influen(;ial  persons, 
and  have  obtained  acts  of  Parliament,  under  the  power 
of  which  they  have,  by  leaving  their  works  unfinished, 
devastated  the  country  into  which  they  proposed  to  carry 
immense  benefits.  To  guard  against  this  grievance,  it  has 
been  ordained  by  both  houses  of  Parliament,  that  a  cer- 
tain proportion  of  the  sum  required  should  be  subscribed 
before  the  act  is  passed,  in  order  to  insure  the  completion 
of  the  work,  and  in  consequence  of  a  non-compliance  with 
the  standing  orders,  and  of  a  mis-recital  in  this  respect,  it 
is  said  that  this  act  of  Parliament  is  a  nullity.  I  cannot 
do  better  than  follow  the  example  of  the  Lord  Chief  Baron, 
who  has  refrained  from  expressing  any  opinion  upon  the 
question,  how  far  the  defendant  is  bound  by  the  recital  in 
this  act  of  Parliament,  although,  as  it  seems  to  me,  that 
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question  involves  but  little  difficulty,  because  I  am  clearly  Exck.  of  PUat, 
of  opinion  that  the  defendant  has,  by  his  conduct,  estopped  ^ 

himself  from  disputing  it.     Before  the  act  of  Parliament     Crompord 
is  obtained,  he  applies  for  certain  shares— he  concurs  in  J| 

the  application  to  the  legislature,  and  is  named  as  a  pro-  Lacey. 
prietor — he  pays  his  callis  so  long  as  the  concern  is  pros- 
perous, and,  by  so  doing,  holds  himself  forth  to  the  world 
as  a  proprietor,  and  takes  advantage  of  the  act.  For  some 
reason,  perhaps  because  the  project  is  likely  to  be  unpro- 
fitable, he  now  refuses  to  pay  these  calls,  and  objects  to 
the  validity  of  the  statute;  but  I  think  that  if  he  were  per- 
mitted to  do  so,  other  proprietors  might  also  upon  the 
same  ground  withdraw  from  the  undertaking,  to  the  mani- 
fest injury  of  the  individuals  through  whose  property  the 
rail-way  has  passed,  and  probably  to  the  ruin  of  several 
who  may  have  been  induced  to  subscribe  under  the  influ- 
ence of  his  eSLample. 

HuLLocK,  B. — I  entirely  concur  in  the  opinion  which 
baa  been  expressed,  and  in  the  grounds  upon  which  that 
opinion  has  proceeded.  The  question  is,  whether  the  de- 
claration, as  framed,  has  in  fact  been  supported,  and  we 
must  look  to  the  situation  in  which  the  defendant  has 
placed  himself,  and  to  the  terms  of  the  act  of  Parliament, 
in  order  to  ascertain  whether  he  be  or  be  not  a  proprietor 
within  the  meaning  of  the  statute.  The  name  of  the  de- 
fendant occurs  in  the  first  section  of  the  statute,  which, 
after  naming  several  individuals,  enacts  that  they,  together 
with  such  as  should  thereafter  become  subscribers  to  the 
undertaking,  should  be  incorporated  into  a  company  to  car- 
ry the  act  of  Parliament  into  execution.  I  admit  that  that 
circumstance  alone  would  be  entitled  to  but  little  weight; 
but  the  defendant  in  this  case  does  more ;  he  signs  a  contract 
by  which  he  undertakes  to  bind  his  heirs,  but,  unfortunate- 
ly, that  contract  not  being  under  seal,  the  heirs  ar^  not 
bound,  and  upon  that  ground  it  is  contended  that  he  is 
altogether  released.     All  that  the  defendant  did  in  the 
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Exch.  a/  Pleat,  case  alluded  to,  was  to  contribute  a  small  sum  to  start  the 

1S20 

^     undertaking,  to  enable  the  solicitor  to  apply  for  the  bill; 

Cbomford  but  he  signed  no  contract,  and  no  further  participated  in 
AiLWAY  o.  ^YiQ  undertaking.  This  act  of  Parliament  then  passes,  with 
Lacct.  a  recital  of  that  which  in  point  of  fact  was  untrue,  because 
the  full  sum  stated  had  not  at  that  time  been  subscribed; 
but  it  does  not  contain  any  provision  similar  to  that  which 
was  contained  in  the  Thames  Tunnel  act,  viz.  that,  until 
the  full  amount  had  been  subscribed,  the  actofParUament 
should  not  come  into  operation.  On  the  contrary,  it  re- 
cites that  the  whole  sum  was  subscribed  without  taking 
the  precaution  observed  in  that  case.  After  the  act  pass- 
ed he  pays  the  calls.  He  knew  at  that  time  that  he  had 
not  executed  a  contract  that  would  bind  his  heirs,  he 
waves  that  with  a  full  knowledge  of  all  the  circumstances, 
and  it  was  competent  for  him  so  to  do,  but  he  cannot  now 
turn  round  and  say,  upon  that  very  account  I  am  not  a  pro- 
prietor. The  70ch  section  prescribes  the  form  of  action, 
and  points  out  the  evidence  which  shall  be  sufficient  to 
support  it.  By  that  section,  all  the  preliminary  proofs  are 
dispensed  with,  and  the  only  fact  which,  for  the  purposes 
of  this  inquiry,  it  was  necessary  to  prove  was,  that  the 
defendant  was  a  proprietor.  The  question  therefore  is, 
who  is  a  proprietor  within  the  meaning  of  this  act  of  Par- 
liament? It  is  said,  that  he  only  is  a  proprietor  who  has 
signed  a  contract  binding  his  heirs.  I  confess  that  in  my 
opinion  the  argument  upon  that  point  would  have  gone  to 
a  much  greater  length,  if  the  name  of  this  defendant  had 
not  been  inserted  in  the  act,  and  he  had  acted  in  igno- 
rance of  the  real  state  of  the  case.  But  it  is  unnecessary 
to  express  any  opinion  upon  that  point,  because,  upon  the 
facts  of  the  case,  no  doubt  can  be  entertained  that  he  is  a 
proprietor.  Upon  what  other  ground  does  he  pay  his 
calls?  what  other  reason  can  be  suggested  for  his  con- 
duct? and  what  other  inference  can  be  drawn  irom  his 
acts?  I  think  that  by  his  conduct  he  has  admitted  his 
character  as  proprietor,  and  has  estopped  himself  from 
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disputing  that  fact.     I  humbly  conceive^  that  the  case  to  ExcK -of  Pieas, 

which  allusion  has  been  made^  was  rightly  decided  upon         18^9. 

the  ground  stated  in  the  report ;  but  there  seems  to  me  to 

be  another  point  upon  which  that  case  might  have  been 

disposed  of^  viz.  that  the  subscription  of  the  sum  required 

was  a  condition  precedent  to  the  operation  of  that  act; 

and  if  that  condition  had  been  engrafted  in  this  case^  my 

opinion  might  have  been  different.    The  judgment  of  the 

Court  in  that  case  assumes^  that,  had  the  defendant  sub- 

scribedy  he  would  be  liable  for  future  calls ;  but  in  fact  he 

had  not  subscribed,  and  the  only  circumstance  relied  upon 

was  the  advance  of  a  small  sum  to  start  the  undertaking, 

which  did  not  prove  that  he  was  a  subscriber.     I  do  not 

say  that  the  mere  insertion  of  the  defendant's  name  as  a 

proprietor,  would  be  sufficient  to  render  him  liable ;  but 

we  should  be  going  a  great  length,  were  we  to  permit  a 

party,  who,  conusant  of  all  the  facts,  holds  himself  forth 

as  a  proprietor,  and  acts  as  such,  to  turn  round  at  any 

period  and  say  there  is  a  defect  in  the  constitution  of  this 

company,  which  renders  me  irresponsible. 


Vaughan,  B. — The  true  way  to  try  this  question  is,  to 
look  to  the  record  and  to  the  report,  and  thus  to  ascertain 
whether,  in  the  terms  of  the  act  of  Parliament,  the  declara- 
tion is  sustained.  The  act  of  Parliament  is  framed  with 
a  view  to  relieve  the  company  from  unnecessary  proof, 
and  requires  evidence,  first,  that  the  defendant  was  a  pro- 
prietor, and,  secondly,  that  the  calls  were  duly  made. 
In  effect,  therefore,  the  question  resolves  itself  into  a 
simple  point,  notwithstanding  the  extensive  range  of  the 
argument,  viz.,  whether  this  defendant  is  clothed  with  the 
character  of  a  proprietor.  Two  objections  are,  however, 
taken ;  first,  that  the  defendant  is  not  a  proprietor,  and, 
secondly,  that  the  act  of  Parliament  has  been  obtained 
by  fraud  and  misrepresentation ;  and  therefore  that  the 
defendant  is  discharged  from  his  obligation.  I  do  not 
feel  it  necessary  to  express  any  opinion  upon  the  second 
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Ejich,  of  Pleas,  objectioDy  because  I  think  that  the  facts  of  the  case  do 
1829.  not  warrant  it.  That  question  is  raised  upon  the  recital 
in  the  121st  section,  which  is,  that  a  certain  sum  has  been 
subscribed  under  a  contract  binding  the  heirs  of  the  sub- 
scribers, which  is  sdd  to  be  untrue  in  both  respects — first, 
because  no  such  sum  was  in  fact  subscribed — and,  secondly, 
because  there  was  no  contract  under  seal.  With  respect 
to  the  first,  it  is  clear  that  no  fraud  has  been  committed. 
It  is  said  to  be  in  direct  violation  of  the  standing  ordersj 
tliat  any  act  of  this  description  should  pass,  unless  four- 
fifths  of  the  amount  required  has  been  already  subscribed* 
But,  although  the  sum  stated  was  not  in  fiu:t  subscribed, 
yet  the  amount  actually  subscribed  was  more  than  that 
which  was  required  by  the  standing  orders.  If  a  much 
smaller  sum  had  in  fact  been  subscribed,  it  would  be  evi- 
dence of  a  fraud,  but  when  the  standing  orders  have  been 
complied  with,  that  negatives  the  fraud.  Is  the  firaod 
made  out  with  respect  to  the  other  point  ?  I  think  not. 
Although  that  is  not  the  legal  effect  of  the  contract,  be- 
cause it  wants  the  solemnity  of  the  seal,  yet,  it  purports  to 
bind  the  heirs;  and  such  w^s  obviously  the  intention  of  the 
parties*  I  therefore  think  that  it  is  a  mistake,  merely,  in 
stating  the  efiect  of  the  obligation,  and  that  it  would  be 
dangerous  were  the  objection  to  be  allowed.  Is  he  then  a 
proprietor,  upon  the  facts  disclosed?  The  bare  insertion 
of  his  name  would  not  be  sufficient ;  but  I  will  admit  for 
argument,  that  that  was  inserted  without  his  approbation, 
still  he  signs  a  contract,  he  pays  his  calls,  and  holds  him- 
self forth  as  a  proprietor,  and  by  so  doing  recognises  the 
act,  which,  in  the  first  instance,  might  have  been  without 
his  authority.  I  think,  therefore,  that  these  acts  do  prove 
the  defendant  to  be  a  proprietor,  and,  that  being  the  only 
fact  necessary  to  be  proved,  that  the  defendant  is  liable, 
and  that  the  rule  should  be 

Discharged. 
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Revenuej 
1829. 

REVENUE  BRANCH. 


Ex  parte  Taylor  and  Others. 

On  a  Ibrmer  day,  Sir  WiUiam  Owen  obtained  a  rule  msi  The  Court  wiu 
to  discbarge  certain  fines  and  amerciaments,  imposed  by  appu^ti^o'!l^o 
the  Commissioners  oi  Sewers,  for  the  county  o(  Somerset ^  diwhiurgctn 

"^  amerdamenty 

and  estreated  into  this  Court,  with  costs  to  be  paid  by  the  enter  into  a  dis- 
Commissioners.  The  fine  had  been  imposed  upon  Tay-  L"tothe"TaUdUy 
for  for  refusing  to  attend  th^  customary  view  before  the  °^*court  of*  ^^ 
October  Sessions,  1826,  upon  the  verbal  summons  of  the  Sewert. 

r  i»i»-i»»-r  f         *  Where  if.  was 

foreman  of  the  Eager  ley  Jury,  a  standing  jury,  upon  sned  by  Com- 
which  he  had  been  sworn  in  the  year  1821,  and  had  at-  "^^Zt^ 
tended  for  several  successive  sessions,  without  being  re-  ^•""S  to  be  re- 

^  sworn  upon  a 

sworn,    haver  was  fined  for  refusing  to  be  re-sworn  as  a  standing  Jury, 
juryman  upon  the  iSou^A  Drain  Jury,  in  which  he  had  ori-  charged  the  fine, 
ginally  been  sworn,  and  had  acted  for  several  sessions ;  itbeingadmitted 

,  ^*^  *^  "as  not 

the  ground  of  his  objection  being,  that,  by  the  practice  of  usual  to  re- 
the  Court  o(  Sewers,  every  juryman  is  compelled  to  serve  except  ul,n2!e 
for  life,  or  until  he  shall  be  discharged  by  the  Commis-  »«•«»"«  of  a  new 

^  ''  commission. 

sioners.  The  amerciaments  were  imposed  upon  Edwards 
and  Haine  for  neglect  of  sewer  work,  upon  presentments 
of  the  Godney  and  Heathmine  Junes,  which  were  standing 
juries  summoned  for  particular  districts,  not  sworn  at 
each  session;  and  the  presentments  were  made  upon  their 
own  view,  and  not  upon  evidence  on  oath. 

In  answer  to  this  application,  the  affidavit  of  the  clerk 
of  the  Commissioners  set  forth  the  practice  of  the  Court  of 
Sewers,  from  which  it  appeared,  that^  from  the  time  of 
living  memory,  the  Commissioners  had  been  accustomed 
to  hold  their  sessions  in  districts  of  the  county,  for  which 
districts  several  juries  were  respectively  summoned  and 
returned,  upon  a  precept  issued  by  the  Commissioners  to 
the  Sheriff,  upon  the  issuing  of  any  new  commission  of 
sewers;  and  that,  annually,  the  clerk  of  the  court  obtained 
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from  the  Sheriff  a  deputation  to  summon  the  several  juries, 
in  pursuance  of  which,  he,  from  time  to  time,  issued  a  war- 
rant to  the  foreman  of  such  juries,  requesting  their  at- 
tendance at  the  several  sessions  ordered  by  the  Commis- 
sioners, ^.The  affidavit  then  set  forth  the  oath  of  the 
foreman  and  jurymen  (a);  and  it  further  appeared,  that  it 
was  not  usual  to  re-swear  the  jury,  except  only  when  a 
new  foreman  was  chosen,  or  a  new  commission  issued. 

In  support  of  the  application,  it  was  objected,  upon  the 
authority  of  the  case  oi  Rex  v.  Commissioners  of  Sewers 
for  the  county  of  Somerset  (6),  that  the  whole  proceedings 
of  the  Commissioners  were  illegal ;  and  the  case  oiEx  parte 
Owst  (c),  was  cited  as  a  precedent  for  the  form  of  the  ap- 
plication. 

To  this  it  was  answered  by  Jervis  and  Jeremy^  that  the 
application  was  cumulative  and  irregular,  the  proper  course 
being  to  remove  the  proceedings  into  the  Court  of  King*s 
Bench,  or  to  traverse  the  amerciaments.  That,  with  re- 
spect to  the  fines,  every  Court  had  a  power  to  regulate 
its  own  proceedings  consistent  with  law,  and,  in  an  appli- 
cation like  the  present,  which  was  simply  in  misericordid,  the 
Court  would  presume  that  every  thing  had  been  legally  done. 

Alexander,  L.  C.  B. — The  best  conclusion  I  can  arrive 
at  in  this  case  is,  that,  with  respect  to  the  fine  upon  Laver, 
the  rule  should  be  made  absolute  without  costs ;  and  that,  as 
regards  the  others,  it  should  be  discharged.  With  respect 
to  Later,  the  case  is  clear ;  he  is  fined  for  refusing  to  be 
re-sworn,  which  is  not  usual,  as  it  appears  from  the  affi- 
davits ;  and  therefore,  I  think  that  the  Commissioners  have 
mistaken  their  course.  If  this  fine  had  been  imposed  for 
a  refusal  to  serve,  it  would  have  been  different;  but,  as  it  is 
not  usual  to  re-swear  the  jurors,  the  Commissioners  should 


(a)  See  7  East,  72. 


'6)7  East,  71. 


(f)  9  Price,  117. 
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have  submitted  to  his  objection,  and,  upon  his  default  to       Revenue, 
sene,  have  fined  him  for  that  default.     The  other  cases     ^     '     '  ^ 
come  tinder  very  different  circumstances,  and  I  cannot  think       Ex  jMrte 

Taylor 

that  this  Court  should,  in  an  application  like  the  present, 
interfere,  except  in  a  very  clear  case.  We  have  to 
consider  not  only  what  power  the  Court  has,  but  what 
power  it  is  expedient  under  the  circumstances  to  exercise. 
I  do  not  say  that  in  no  case  would  the  Court  interfere, 
for  each  application  must  depend  upon  its  own  merits, 
but  there  is  a  very  great  inconvenience  in  trying  the 
validity  of  these  proceedings  in  this  shape,  instead  of 
removing  them  into  the  Court  of  King's  Bench  by  certi- 
orariy  where  the  question  may  be  neatly  raised  before 
the  Court.  It  would,  in  my  opinion,  be  highly  inexpe- 
dient to  entertain  an  application  in  the  present  form, 
which  impugns  the  whole  practice  of  the  Court  of  Sewers, 
in  a  single  rule,  involving  a  variety  of  cases. 

The  other  Barons  concurred. 

Rule  absolute,  without  costs,  to  discharge  the 
fine  imposed  upon  Laver,  and  discharged 
as  to  the  others. 


The  Attorney-General  f?.  Gauntlett. 

J.  HIS  was  an  information  against  the  defendant  for  cut-  in  pleading  a 
ing  and  carrying  away  large  quantities  of  peat  and  turves  "ght  of  common 

the  defendant 
mart  tbew  a  lebin  in  fee  of  the  land  in  respect  of  which  he  claims,  and  prescribe  in  the  que  estate  for 
the  right. 

Where  a  defendant  justified  under  a  right  of  common  of  pasture,  by  shewing  a  demise  from  a 
freeholder  lor  life  of  the  land  in  respect  of  which  he  claimed,  and  averred  that  he,  the  defendant, 
and  all  those  whose  estate  he  then  had,  and  his  landlord,  from  time  &c.,  had  common  of  pasture 
in  reqwct  of  the  demued  premises: — Held,  upon  demurrer,  that  the  plea  was  bad. 

The  statute  52  Geo.  3,  c.  71,  for  the  better  cultivation  of  navy  timber  in  the  forest  of  Woolmer, 
in  the  county  o{  Southampton,  which  (:>.  8,)  enacts,  "for  the  reguhiting  and  securing  to  the  several 
persons  now  having  right  of  common  of  pasture  in  and  over  the  said  forest,  the  power  of  cutting 
peat  and  tnrves  within  such  parts  of  the  said  forest  as  shall  not  be  inclosed  by  virtue  of  this  act, 
that,  after  the  indosure  shall  be  made  and  completed,  it  shall  be  lawful  for  all  persons  having  right 
of  common  in  the  said  forest,  to  cut  and  take  peat  and  turves  in  any  part  of  the  said  forest  not 
inclosed  under  this  act,  without  payment  of  any  fee  or  sum  of  money  to  any  keeper  or  other  per- 
son having  the  care  or  superin tendance  of  the  said  forest  for  taking  the  same,"  merely  reguktes 
the  previoos  existing  rights,  but  confers  no  new  right,  and  authorizes  those  only  who  before  had 
the  right  of  estovers  and  common  of  pasture  to  cut  without  payment  of  fees  for  the  necessity  of 
the  dweUiog-beiiie,  in  respect  of  which  the  original  right  existed. 
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from  the  forest  of  fFoolmer^  in  the  county  o{  Soutfiampian, 
the  property  of  the  King  in  right  of  hb  crown.  The  de- 
fendant pleaded — that,  before  the  passing  of  the  statute  52 
Geo.  3,  c.  71,  intituled,  ^'  An  act  for  the  better  cultivation 
of  navy  timber  in  the  forest  of  Woobner^  in  the  countjr  of 
Souihampton'\  one  S.  SiiUwell  was,  and  still  is,  seised  in 
her  demesne  as  of  fee,  as  a  freeholder  for  Hie,  of  and  mm 
certain  messuage,  tenement,  land  and  premiaes,  with  the  ap- 
purtenances, situate  in  the  parish  of  Bratiuhott,  within  llie 
said  forest,  which  she,  on  &c.,  demised  to  the  defenditot,  to 
hold  from  year  to  year;  by  virtue  of  which  demise  tbe -de- 
fendant entered  into  the  said  tenement,  with  die  appmte* 
nances,  and  had  possession  theredf  until  and  at  the  paining 
of  the  act,  and  at  the  said  thne  when,  &c. ;  that  the  defend- 
ant and  all  those  whose  estate  he  then  had,  and  die  said 
S.  Stillwell,  from  thne  &c.,  had,  and  still  of  right  ought  to 
have,  common  of  pasture,  in,  over,  and  upon  the  said  fo- 
rest, for  all  her  and  their  commonable  cattle  levant  and 
couchant  in  and  upon  the  said  messuage  and  tenement 
and  land,  with  the  appurtenances  belonging  and  apper- 
taining, and  that  the  defendant  claimed  and  was  entitled 
to  the  said  right  of  common,  in,  over,  and  upon  the  said 
forest,  as  to  the  said  messuage  &c.  appertaining,  and  that 
the  defendant,  at  the  said  time  when  &c.,  entered  &c.,  for 
the  purpose  of  cutting  and  taking  peat  and  tiurves  in  the 
said  parts  of  the  said  forest  &c.  not  inclosed,  and  did  then 
and  there  take  the  same,  as  he  lawfully  might,  according 
to  the  form  of  the  statute.  To  this  plea  the  Attorney- 
General  filed  a  general  demurrer,  and  the  defendant  jom- 
ed  in  demurrer. 


Coleridge^  in  support  of  the  demurrer.— The  question 
in  this  case  turns  upon  the  construction  of  the  statute  5S 
Geo.  3,  c.  71.  That  statute,  after  making  certain  provi- 
sions respecting  the  inclosure  of  the  forest,  and  the  pro- 
tection of  the  tiral)er  there,  by  the  8th  section  enacts,  **  for 
the  regulating  and  securing  to  the  several  persons  now 
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having  right  of  common  of  pasture  in  and  over  the  gaid 
forest,  the  power  of  cutting  peat  aad  turf  within  such  parts 
of  the  said  forest  as  shall  not  be  inclosed  by  virtue  of  this 
act;  that,  after  the  aM  inclosmre  shall  be  made  and  com- 
pleted, it  shall  be  lawful  for  all  persons  having  right  of 
comnoQ  im  the  said  forest,  to  cut  and  take  peat  and  titrved 
ia  any  part  of  the  said  forest  not  inclosed  under  this  act, 
withoot  payment  of  any  fee  or  sum  ofmoneytoany  keeper  or 
other  person  having  the  care  or  superintendance  of  the  said 
forest,  for  taking  the  same.  And  no  person  shall,  after  the 
said  inclosure  shall  have  been  made  and  completed,  take, 
demand,  or  receive,  any  sum  of  money  or  fee,  or  other  pay- 
ment whatsoever,  of  or  from  any  person  cutting  or  taking 
such  peat  or  turves  on  any  pretence  whatsoever,  any  usage 
&c.  to  the  contrary  notwithstanding."  Now,  in  the  first 
place,  a  right  of  common  of  pasture  in  the  ordinary 
sense,  is  by  the  act  made,  and  by  the  plea  alleged,  as  the 
foundation  of  the  right  claimed.  It  is,  therefore,  subject 
to  the  ordinary  restrictions,  and  must  in  pleading  be  claim- 
ed in  the  common  way.  Being  common  appurtenant  it 
might  have  been  acquired  by  modem  grant;  but  it  is 
pleaded  as  depending  on  prescription,  and  prescription, 
from  the  nature  of  the  thing,  cannot  depend  on  an  estate 
for  life  (a).  The  object  of  the  legislature  was  to  regulate 
and  secure  a  right  previously  enjoyed,  and  not  to  confer 
a  new  right.  Tt  appears  from  the  preamble,  that  rights  of 
common  and  various  other  rights  were  claimed  over  the 
forest,  and  from  the  8th  section  it  may  be  collected  that  by 
custom  a  fee  was  payable  for  cutting  peat  and  turves. 
The  reasonable  construction  of  the  act,  therefore,  is,  that 
it  was  intended  to  secure  the  former  right  in  nil  the  lin- 
iodosed  parts,  and  to  regulate  that  right  by  taking  away 
the  fee.  The  power  of  cutting  peat  and  turves  must  al- 
lude to  a  common  of  turbary,  for  otherwise  there  is  no 
limitation  by  construction  of  law,  and  it  is  inconceivable 
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that  the  statute  should  have  imposed  none  in  fact.     It  is 
probable,   however,    that  this  customary  payment  may 
have  occasioned  a  doubt  whether  the  right  of  cutting 
turves  was  strictly  a  right  of  common;  and  that  may  ac- 
count for  the  omission  of  the  word  common,  which  is  clearly 
not  accidental,  for,  in  the  52  Geo.  3,  c.  72,  which  is  passed 
in  pari  tnaterid,  the  word  common  is  inserted.     But  what- 
ever the  right  was,  it  existed  in  commoners  only,  and  the 
object  of  the  enactment  was  to  benefit  them  alone.     No- 
thing can  be  more  injurious  than  an  user  unrestricted  in 
any  way;  and  therefore  it  is,  that  no  right  of  this  sort  can 
be  unrestricted.    Thus  common  sans  nombre  appendant  is 
limited  by  levancy  and  couchancy.     But  the  plea  claims  a 
general  unrestricted  right,  and  upon  that  ground  also  ia 
vicious. 

Jeremy,  for  the  defendant. — A  sufficient  estate  is  shewn 
in  the  lessor,  and  the  defendant  is  entitled  to  this  common 
in  respect  of  that  estate.  Whenever  a  man  justifies  an 
act  which  prtmd  fa^ie  would  be  a  trespass,  he  may  do  so 
by  shewing  a  title,  which  would  enable  him  to  maintain  an 
action  for  an  injury  done  to  that  title  under  which  he  jus- 
tifies. Now,  it  is  clear  that  the  title  disclosed  in  the  plea 
would  be  sufficient  to  sustain  an  action  for  an  injury  to 
the  common  of  the  defendant,  and  it  is  therefore  suf- 
ficient to  justify  his  act  done  in  respect  of  that  right. 
Since  the  statute  West.  2,  c.25,  {IS  Ed.  I),  the  writ  of 
novel  disseisin  would  lie  in  respect  of  this  common,  by  a 
tenant  for  life.  That  statute  directs  that  in  all  cases,  ac- 
cording to  the  customed  manner,  the  writ  shall  be  de 
libero  tenemento  {a),  and,  as  before  times,  it  hath  lien  and 
holden  place  in  common  of  pasture,  so  shall  it  henceforth 
hold  place  in  common  of  turf  land,  fishing,  and  such  like 
commons,  which  any  man  hath  appendant  to  freehold,  or 
without  freehold  by  special  deed,  at  leastybr  term  of  life. 


(a)  2  Init.  412. 
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All  the  old  authorities  establish  that  this  right  may  ex- 
bt  in  a  tenant  for  Ufe>  but  it  is  not  upon  this  occasion  ne- 
cessary to  contend  to  that  extent,  for  if  the  estate,  with 
its  appurtenances,  be  well  conveyed  to  the  tenant,  he  would 
have  the  right  as  appurtenant  to  that  estate  qu(m  de  libera 
tenementOy  and  may  enforce  it.  Bare  possession  would  be 
sufficient  for  that  purpose;  for  an  action  of  trespass  will 
lie  at  the  suit  even  of  a  tenant  at  will.  The  defendant 
claims  not  merely  as  a  commoner,  but  under  the  par- 
ticular statute  by  which  this  right  is  made  dependant  upon 
the  common  of  pasture,  and  that  being  abridged  by  the  in- 
closure,  thb  is  given  without  stint  in  lieu  of  that.  If  in  the 
exercise  of  this  right  the  defendant  has  been  guilty  of  an 
excess,  that  fact  should  have  been  traversed.  Estovers 
can  only  be  annexed  to  a  dwelling-house,  but  common  of 
pasture  cannot  be  annexed  to  a  dwelling-house  alone ;  and 
therefore,  inasmuch  as  the  right  of  cutting  turves  is  made 
to  depend  upon  a  right  which  may  exist  without  a  dwell- 
ing-house, the  extent  of  that  right  cannot  be  restricted  to 
the  wants  of  the  dwelling-house,  and  must  therefore  be 
without  stint. 
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Ccleridge^  in  reply,  was  stopped  by  the  Court. 


Alexander,  L.  C.  B. — It  is  necessary  in  the  first  place 
to  dispose  of  the  construction  of  this  act  of  Parliament. 
The  main  object  of  the  statute  seems  to  be,  to  enable  cer- 
tain persons  to  exercise  rights  of  which  they  formerly 
were  in  possession,  without  paying  those  fees  which  be- 
fore had  been  required  of  them.  The  persons  to  have 
this  benefit  are  pointed  out  in  this  statute,  from  the  words 
of  which  I  should  understand,  that,  to  entitle  the  parties 
to  the  right  of  ciitting  turves,  without  paying  fees,  it  was 
necessary  to  unite  the  two  rights  of  common  of  pasture  and 
of  cutting  turvesi  But,  at  any  rate,  it  could  not  be  the 
intention  of  the  legislature  to  give  to  those  who  had  not 
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the  right  of  pasture^  the  right  of  cutting  turves ;  and  there- 
fore those  only  who  have  the  former,  can,  under  this  pro-* 
vision,  be  entitled  to  the  latter.  If  the  defendant  had 
such  a  right,  he  was  bound  to  state  it  legally,  and  in 
the  common  form  of  pleading;  but  he  has  not  done  so  in 
this  case,  and  therefore  I  think  that  the  judgment  should 
be  for  the  crown. 


Garrow,  B. — The  object  of  the  statute  was  to  supply 
timber  for  the  navy,  and  to  enable  the  crown  to  make  in- 
closures  for  the  cultivation  of  that  timber.  The  necessa* 
ry  effect  of  this  would  be  to  abridge  the  right  of  those 
who  had  a  common  over  the  whole,  in  consequence  of 
which  a  bonus  was  given  by  the  abolition  of  fees.  The 
statute,  however,  conferred  no  new  rights,  but  merely  re* 
gulated  the  existing  rights  of  those  who  had  common  of. 
pasture,  within  which  class  the  defendant  does  not  by  his- 
pleadings  bring  himself. 

HuLLocK,  B. — I  am  of  the  same  opinion.  It  might  be 
questionable,  upon  the  act  of  Parliament,  how  far  a  right 
of  common  of  pasture  would  justify  the  defendant  in  cut- 
ting turves,  but,  in  order  to  raise  that  question,  he  was 
bound  to  state  that  right,  the  foundation  of  his  claim,  in 
a  legal  and  technical  form.  The  well-known  distinction 
between  declarations  in  case,  and  pleadings  in  trespass,  is 
well  established,  and  it  is  only  in  comparatively  modem 
times  that  actions  founded  upon  possession  have  been, 
introduced  in  their  present  form.  In  Co.  lAtt.  113  b» 
it  is  said,  in  the  common  law  a  prescription  which  is  per- 
sonal, is,  for  the  most  part,  appUed  to  persons,  being, 
made  in  the  name  of  a  certain  person  and  of  his  ancestors^ 
or  those  whose  estate  he  hath:  as,  taking  one  example 
for  many : — J.  S.  seised  of  the  manor  of  D.  in  fee,  pre- 
scribeth  thus,  that  J.S.,  his  ancestors,  and  all  those  whose 
estate  he  hath  in  the  said  manor,  have,  time  out  of.  mind, 
of  man,  had,  and  used  to  have,  common  of  pasture  in  such 
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a  place  &c. ,  being  the  land  of  some  other  &C.5  as  pertain- 
ing to  the  said  manor.  Since  which  time  it  has  been  the 
uniform  practice,  in  a  plea  justifying  under  a  right  of  com- 
mon, to  set  out  the  title  to  the  common  specially,  by  shew- 
ing a  seisin  in  fee  of  the  land  to  which  the  defendant  claims 
a  right  of  common,  either  in  himself,  or  in  some  other  under 
whom  he  derives  title,  and  then  prescribe  in  the  que  es- 
tate for  the  right  of  common,  by  shewing  the  right  to  be 
in  the  party  seised  in  fee,  and  all  those  whose  estate  he 
has  in  the  land,  from  time  immemorial  {a).  Grimstead  v. 
Marlow{b).  And,  if  the  defendant  be  lessee  for  years,  he 
must  shew  the  seisin  in  his  lessor,  and  prescribe  in  him;  for, 
if  he  lays  the  prescription  in  himself  it  is  bad.  Stringer's 
case  (c).  These  are  the  authorities  upon  this  subject, 
which  have  never  been  departed  from ;  but,  in  order  to 
excuse  himself  from  the  effect  of  this  rule,  it  is  said  by 
the  defendant  that  an  assise  of  novel  disseisin,  or  an  ac- 
tion founded  upon  his  possession,  might  be  maintained. 
That  may  be  so,  for  the  distinction  between  the  two  is 
well  known,  and  the  only  question  here  is,  whether  mak- 
ing the  right  of  common  the  foundation  of  his  claim,  he 
has  stated  that  right  legally.  I  am  clearly  of  opinion, 
upon  these  authorities,  that  the  plea  is  bad,  and  have 
searched  in  vain  to  find  any  precedent  which  at  all  re- 
sembles it.  With  respect  to  the  construction  of  the  statute, 
it  was  incumbent  upon  the  defendant  to  shew,  in  a  legal 
form,  the  existence  of  that  right  which  was  the  basis  of 
his  daim.  But,  assuming  the  plea  to  be  good  in  this  re- 
specti  for  argument,  still  the  statute  must  be  construed 
with  reference  to  the  acknowledged  rules  of  law  upon 
this  subject.  Was  a  right  of  turbary  ever  pleaded  with- 
out restricting  it  to  the  necessities  of  the  dwelling-house 
in  respect  of  which  it  is  claimed  ?  It  is  said  to  be  unnecessa- 
ry here  to  shew  the  origin  of  the  right,  or  the  limit  within 
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which  it  is  to  be  exercised,  inasmuch  as  the  right  is  made 
to  depend  upon  a  common  of  pasture  which  cannot  be 
annexed  to  a  house.  But  can  any  one  doubt  that  the  act 
which  is  to  regulate  the  right,  confines  that  right  to  those 
who  before  had  it,  and  entitles  them  to  exercise  that  right 
for  the  necessities  of  their  houses  merely.  It  is  true  that 
no  express  restriction  is  imposed  by  this  statute ;  neither 
is  there  any  apparent  limit  to  common  of  pasture  sans 
nambref  yet  the 'latter  in  contemplation  of  law  is  limited  by 
the  levancy  and  couchancy  of  the  cattle  upon  the  land ; 
and  upon  the  same  principle  this  right  must  be  restricted 
to  the  exigencies  of  the  dwelling-house.  Is  not  that  the 
true  legal  construction  of  the  act,  and  ought  it  not  to  be 
adopted  in  preference  to  that  which  would  permit  any 
individual  to  get  the  whole  for  sale?  A  construction 
attended  with  such  consequences,  ought  not,  in  my  opin- 
ion, to  be  admitted  for  a  moment. 


Vaughan,  B. — I  am  of  the  same  opinion,  and  think  that 
this  plea  is  substantially  bad.  The  rule  upon  this  subject  is 
clearly  laid  down  in  a  note  to  Williams's  Saunders  to  the 
case  of  Mellor  v.  Spaieman,  1  Saund.  346,  where  all  the 
authorities  are  collected.  But  I  do  not  read  this  act  of 
Parliament  as  conferring  any  new  or  enlarged  rights,  but 
merely  as  regulating  and  confirming  such  as  before  existed. 
In  my  opinion,  it  merely  regulates  and  secures  the  old 
common  law  rights,  and  therefore  the  claim  must  be  plead- 
ed as  such.  The  construction  contended  for  would  go  to 
the  destruction  of  the  common.  For  this  reason,  a  plea 
of  a  custom  to  take  turf  from  the  waste  of  a  manor,  to 
make  and  repair  grass-plots  in  the  gardens,  parcels  of  the 
customary  tenements,  was  held  to  be  bad,  as  being  indefi- 
nite and  uncertain,  and  destructive  of  the  common.  Wilson 
y.  Willes  (a).     And  upon  the  same  principle  it  was  held 


(o)  7  East,  121;  5.  C.  3  Smith,  167. 
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dig  for  and  carry  away  sand  and  gravel  for  the  repairs  of  ^  18^9.  ^ 

a  house,  to  allege  that  the  house  was  out  of  repair,  that  att.-Gen. 

the  sand  and  gravel  were  necessary  for  the  repair,  and  used  qauntlett. 
for  that  purpose.   Peppin  v.  Shakespear{a). 

Judgment  for  the  Crown. 

(a)  6  T.  R.  748. 


The  Kino  (in  aid  of  Hollis),  v.  Bingham. 

»SCIREyactat  upon  a  recognizance  returned  and  filed  as  The  condition  of 

of  record.     The  defendant,  by  his  plea,  set  out  the  recog-  returnS!*fiied/ 

nizance  which   was  entered  into  by  himself  and   three  JJJ^^of^reco^a 

sureties  in  the  sum  of  1731/.  10*.  6rf.,  subject,  at  the  time  cannot  be  varied 

of  the  making  and  enrolling  thereof,  to  the   following  Court. 

condition: — Whereas,  by  an  order  of  our  Court  of  Ex»  tered*intol!*re^" 

chequer,  made  on  the  9th  day  oi  July  instant,  in  several  cognisance  to 

^  .        ^  ^  !.  .  pay  to  the  King 

matters  of  extent — respectively  intituled.  The  King,  in  aid  a  certain  nim» 

of  George  Hottis,  against  the  Rev.  Richard  Bingham,  ,,  b.  should 

Clerk;  the  same  aaainst  Hawkins;  and  the  same  against  f*'*"*!,'?^*^", 

'  ®  '  "  terwards  by  rule 

EUioti  and  others, — after  reciting  an  agreement  entered  of  Court  Cwat, 

1  1*1  •        /•  ^      .  11  .  hy  consent  of 

into  between  the  said  parties  for  referring  all  matters  in  parties,  substi- 

difference  between  the  prosecutor  of  the  said  extent  and  or^iteu'of*2.*' 

the  first-named  defendant,  and  between  the  said  prose-  ■"*  9  "I!^.*.*"** 

'  ^  award:  Held, 

cutor  and  the  defendants  in  the  two  other  causes,  or  either  that  the  recog- 

of  them,  to  the  award  o(  Mr.  Denman;  and  whereby  it  was  forfeited  by  the 

agreed,  that  the  defendant  in  the  first  cause  should  im-  Il^^^^hT*" 

mediately  give  security  to  the  satisfaction  of  the  deputy  *w«rdofC. 
remembrancer  of  this  Court,  in  the  sum  of  865/.  IBs.  3d.,  to 
abide  the  event  of  the  said  award ;  it  was  (amongst  other 
things)  ordered,  that  the  said  agreement  should  be,  and 
the  same  was  thereby,  made  an  order  of  this  Court,  and 
that  the  several  parties  thereto  should,  in  all  things,  abide 
by,  fulfil,  and  perform  the  same;  and  it  was  thereby  re- 
ferred to  the  said  deputy  remembrancer,  to  consider  of  the 
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sufficiency  of  such  security,  and,  if  sufficient,  to  approve  of 
the  same:  and  that  the  persons  so  approved  of  should 
forthwith  enter  into  a  recognizance  to  his  Majesty,  in  the 
penal  sum  of  1731&  10«.  6J.,  with  a  condition  to  make  the 
same  void  upon  payment  of  the  said  sum  of  865/.  15«.  3dL, 
or  such  sum  (if  any)  as  should  be  awarded  by  the  arbitrator 
in  the  said  order  named,  and,  on  such  security  being  given, 
that  a  writ  of  amoveas  manus  should  issue  to  amove  his 
Majesty*s  hands  from  the  property  seized  under  the  said 
extent:  now,  therefore,  the  condition  of  this  recegnizance 
is  such,  that,  if  the  above-bounden  Richard  Bingham^  «m1 
his  sureties,  or  any  or  either  of  them,  their  or  any  or  either 
of  their  heirs,  executors,  administrators,  or  assigns,  shaD 
pay  into  our  said  Court  of  Exchequer ^  in  trust  in  the  said 
matters  of  extent  in  the  said  order  mentioned,  the  said  sum 
of  865/.  \5s.  Sd.y  or  such  smn  (if  any)  as  shall  be  awarded 
by  the  arbitrator  in  the  said  order  named:  then  this  re- 
cognizance to  be  void,  otherwise  the  same  shall  be  and 
remain  in  full  force  and  virtue.  He  then  pleaded,  that  no 
award  had  been  made  by  the  arbitrator.  The  replication 
stated,  that,  after  the  making  of  the  recognizance,  and 
during  the  continuance  of  the  authority  of  the  arbitrators, 
to  wit,  on  &c.,  by  a  certain  rule  of  Court,  then  and  there 
made,  it  was  ordered  by  the  Court,  by  the  consent  of  the 
prosecutor  and  the  defendant,  that  Mr.  Merewether 
should  be  appointed  the  arbitrator  in  lieu  of  Mr.  Denman, 
who  had  not  been  able  to  take  upon  himself  the  reference, 
and  that  Mr.  Merewether  had  made  his  award,  finding 
that  there  was  due  from  the  defendant  to  HolUs  the  sum 
of  861/.  16s.  2d.  To  this  replication  there  was  a  general 
demurrer,  and  to  that  a  joinder  in  demurrer  (a). 


(tf)  The  questions  suggested  in 
the  paper  books  for  the  considera- 
tion of  the  Court,  were  as  follows : — 
On  the  part  of  the  crown,  it  was  in- 
sisted that  ihe  defendant,  having 
assented  to  the  substitution  of  Mr. 


Merewether  for  Mr.  Denman,  as 
referee,  could  not  set  up  the  cir- 
cumstance of  no  award  having  beeu 
made  by  Mr.  Denmanas  a  dischaige 
from  the  recognizance;  secondly, 
that  the  making  of  an  award  by  Mr. 
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Dampier^  in  support  of  the  demurrer.  It  is  a  general 
rule,  that  instruments  can  be  varied  or  defeated  by  instru- 
ments of  equal  degree  only.  This  rule  is  applicable  to  all 
classes,  but  more  particularly  to  records  which  are  attended 
with  all  the  solemnity  and  importance  of  a  decision  of  a 
court  of  justice.  Were  it  otherwise^  instruments  which 
import  consideration  from  the  ceremony  and  deliberation 
in  the  confection  of  them^  might  be  varied  or  defeated  by 
parol,  whether  orally  or  in  writing,  which,  in  the  language 
of  lK)rd  Bacon,  the  law  adjudgeth  too  light  to  give  an  ac- 
tion without  consideration.  Bacon's  Uses,  p.  13.  Plowd, 
308  b.  PUlans  v.  Van  Mierop  (a).  Now,  a  recognizance 
is  an  obligation  of  record  of  the  highest  security,  and  binds 
the  lands  of  the  conusor  from  the  time  it  is  entered  into. 
The  question,  therefore,  is,  whether  the  rule  of  Court  is  a 
record.  According  to  the  definition  of  Lord  Coke  (6),  a 
record  is  a  memorial  or  remembrance  in  roUs  of  parchment 
of  the  proceedings  or  acts  of  a  Court  of  justice;  the  rolls 
being  the  records  ormemorialsof  the  judges  of  the  Courts 
of  Record,  import  in  them  such  uncontrollable  credit  and 
verity,  as  they  admit  of  no  averment,  plea,  or  proof  to  the 
contrary.  To  be  a  record,  the  rule  of  Court  must  there- 
fore be  enrolled  of  record,  and  must  be  pleaded  as  such. 
In  the  case  of  Glynn  v.  Thorpe  (c),  to  an  action  of  assump- 
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Denman  having  become  impossible, 
the  defendant  could  not  save  the 
penalty  without  performing  the 
other  alternative  proposed,  viz,  pay- 
ment of  865/.  \5$,  3d. 

For  the  defendant,  it  was  insisted 
that  the  recognizance,  being  matter 
of  record,  could  not  legally  be  varied 
in  the  manner  stated  in  the  replica- 
tion, and,  consequently,  admitting 
that  the  award  of  the  substituted 
referee  might  be  enforced  in  some 
form  against  the  defendant,  still  it 
could  not  be  enforced  against  him  by 


suit  on  the  recognizance ;  secondly, 
that  there  was  nothing  in  the  plead- 
ing to  shew  that  it  was  even  then 
impossible  for  Mr.  Denman  to  make 
an  award  in  the  premises;  and 
that,  at  all  events,  as  that  condition 
was  possible,  at  the  time  of  the  de- 
fendant's entering  into  the  recogni- 
zance, he  ought  not,  by  law,  to  be 
fixed  with  the  penalties,  by  reason 
of  its  having  become  impossible. 

{a)  3  Bur.  1663. 

(6)  1  Fnst.  260  a. 

(c)  1  H.  &  A.  153. 


104 


CASES  IN  THE  EXCHEQUER, 


IB29. 


Tlie  Kino 

V. 
BiNOHAM. 


sit  on  bills  of  exchange,  the  defendant  pleaded  that  the 
plaintiff  was  indebted  to  him,  by  virtue  of  a  recognizance 
in  the  Court  of  Exchequer,  which  was  still  in  force,  as,  by 
the  said  recognizance,  remaining  in  the  said  Court  before 
the  Barons,  would  appear,  without  stating  that  it  was  en* 
rolled :  the  replication  concluded  to  the  country,  and,  upon 
special  demurrer,  it  was  held  that  the  replication  was  good, 
inasmuch  as  a  recognizance  is  not  a  record  until  enrolled. 
A  question  arose  in  the  case  of  Wigley  v.  t/bn^^  (a),  whether 
a  writ  othabecLS  corpus  and  the  committitur  deposited  with 
the  clerk  of  the  papers  of  the  King's  Bench  prison,  were 
records  sufficient  to  satisfy  an  averment  in  the  declaration 
of  prout  patet  per  recordum.      The  Court  decided  that 
they  were  not  records,  or  capable  of  being  so,  although 
they  might  be  quasi  of  record  sufficient  to  satisfy  the  aver- 
ment in  the  declaration.     It  is  true  that,  during  the  same 
term,  the  records  are  supposed  to  be  in  the  breast  of  the 
Judges,  and  that,  according  to  the  ancient  practice,  they 
were,  at  the  end  of  the  term,  carried  by  the  junior  Judge 
to  be  enrolled.      Upon  this  supposition,  it  may  be  con- 
tended, that,  for  aught  that  appears,  the  substitution  of 
the  arbitrator  was  made  during  the  same  term;  but  to  this 
hypothesis  there  are  two  answers.     In  the  first  place,  if 
that  were  so,  it  should  have  been  pleaded;    and,  in  the 
second,  had  the  record  been  so  altered,  it  would,  when 
varied,  have  formed  but  one  record,  and  no  alteration  or 
substitution  should  have  been  stated.     Granting  that  the 
rule  of  Court  is  a  record,  it  would  not  affect  a  previous 
subsisting  record,  which  nothing  but  an  act  of  Parliament 
can  touch.    But,  even  if  it  be  a  record  sufficient  for  that 
purpose,  the  pleadings  are  defective ;  for,  in  that  case,  no 
allusion  should  have  been  made  to  the  original  arbitrator, 
whose  authority,  according  to  the  argmnent,  was  deter- 
mined; but  the  sdre/acias  should  have  been  founded  upon 


(a)  5  East,  410. 
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both  records.  The  impossibility  of  framing  the  scire  facias 
under  such  circumstances,  shews  fhat  no  proceeding  is 
maintainable.  The  consent  of  th^  parties  is  also  imperr 
fecily  alleged;  for  the  consent  should,  in  any  view  of  the 
question,  appear  of  record.  Beston  v.  Robinson  (a).  The 
proceedings  are  also  defective  in  not  shewing  that  the 
original  arbitrator  may  not  xagke  an  awards  in  which  event 
the  defendant  and  his  sureties,  who  will  be  bound  by  this 
recognisance,  may  be  called  on  to  perform  another  award^ 

Manning,  contra. — It  is  clear,  from  all  the  older  authori- 
ties, that  a  rule  of  Court  may  be  a  record,  although  it  be 
not  enrolled  of  record.  Thus,  in  Co.  lAL  S60  ^,  it  is 
said,  **  during  the  term  wherein  any  judicial  act  is  done, 
the  record  remains  in  the  breast  of  the  Judges  of  the  Court, 
and  in  their  remembrance,  and,  therefore,  the  roll  is  alter- 
able, during  that  term,  as  the  Judges  ^hall  direct;  but, 
when  that  term  is  past,  then  the  record  is  in  the  roll,  and 
admite  of  no  alteration,  averment,  or  proof  to  the  contrary." 
From  thb  it  is  manifest  that,  before  enrolment,  the  judi- 
cial act  of  the  Court  is  a  record ;  but  there  are  several 
cases  in  which  that  proposition  is  distinctly  laid  down« 
In  Paul  y«  Winckfield  (6),  an  action  of  debt  was  brought 
upon  a  recognizance  taken  before  the  Chief  Justice,  in 
Serjeant^  Inn,  Fleet-street,  laying  the  venue  in  London, 
and,  upon  a  demurrer  to  the  declaration,  it  was  agreed, 
that,  though  it  were  not  a  perfect  record  till  it  were  en- 
tered apon  the  roll,  yet,  when  it  was  entered,  it  is  a  re- 
cognizance from  the  first  acknowledgment,  and  binds  per- 
sons and  lands  as  a  record  from  that  time;  for  it  is  the 
acknowledgment  before  the  Judge  that  gives  it  the  force  of 
a  record,  though  the  enrolment  be  necessary  for  the  testifi- 
cation and  perpetuating  of  it.  So,  it  is  said,  a  fine  is  a 
record,  though  it  be  not  engrossed,  and  shall  be  executed. 
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(a)  Cro.  Jac.  218. 


{b)  Hob.  195. 
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and  H  quid  juris  clamat  lies  upon  it,  Br.  Record^  pL  78. 
For  this  is  cited  M,  22  H.  6,  fol.  13,  per  Newton,  "  although 
a  fine  be  levied  and  not  engrossed,  still  it  is  a  fine,  and 
remains  of  record  to  this  intent,  to  be  executed  afterwards 
as  thoroughly  as  if  it  had  been  engrossed;  and  so  diiFera 
fines  are  executed  in  this  place,  which  were  never  engrossed. 
But,  after  the  fine  is  engrossed,  it  is  not  proper  for  Uie 
party  to  sue  quid  juris  clamat;  but  he  shall  not  make 
avowry,  nor  punish  waste,  if  action  is  made  without  attorn- 
ment ;  but,  before  the  fine  is  engrossed,  he  shall  have  quid 
juris  clamai  to  compel  the  tenant  to  attorn,  for,  without 
attornment,  the  waste  shall  be  dispunished;  and  this  was 
affrmed  by  all  the  Coiurt.  So,  it  seems,  that  it  is  not 
necessary  to  make  mention,  in  the  writ  of  miitimus^  in  what 
term  it  is  engrossed;  for,  when  we  are  seised  of  the  fine, 
we  have  sufficient  to  warrant  us  to  award  scire  /itciaSm* 
Another  instance  is  stated  in  Br,  Exigent,  pL  82,  as  fol- 
lows:— An  exigent  is  a  record,  though  it  be  not  entered  on 
the  roll.  tS8  H.  G,  fol.  1 ,  pi.  3.  In  Barns  v.  Eyles  (a),  upon 
a  special  demurrer  to  a  declaration  for  an  escape^  againat 
the  Warden  of  the  Fleets  which  averred  that  the  defendant 
had  been  brought  up  and  committed  in  execution,  as  by 
the  commitment  more  fully  and  at  large  appears,  Gibbs, 
Chief  Justice,  said,  the  plaintiff  has  alleged  that  the  pri- 
soner was  brought  to  the  bar  of  this  Court,  by  the  de- 
fendant, by  virtue  of  a  writ  of  habeas  corpus,  and,  at  the 
request  of  the  plaintiff,  was,  by  the  same  Court,  re-com- 
mitted to  prison,  for  certain  damages  recovered  against 
him,  &c.,  as  by  the  commitment  more  fully  and  at  large 
appears.  This  Court  can  only  act  by  record .  The  plain- 
tiff, therefore,  having  stated  that  the  party  was  re-commit- 
ted by  the  Court,  as  appears  by  the  commitment,  it  must 
be  inferred  that  such  commitment  must  be  bv  order 
of  this  Court,  which  of  necessity  must  be  a  record.     It 


(a)  2  B.  Moore,  561. 
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b  true,  that,  in  the  case  of  Wigley  v.  Jones y  it  was  bolden 
that  a  comrnittitur  was  not  a  record,  but  the  ground  of 
that  decision  was  the  difference  in  the  practice  of  the 
Courts  of  King's  Bench,  and  Common  Pleas,  for,  in  the 
case  of  Turner  v«  Eyles  (a),  the  latter  Court  decided,  under 
similar  curcumstances,  that  evidence  of  a  cornmitment  by 
a  judge  of  the  Court  of  King*s  Bench  was  not  sufficient. 
But  the  proceedings  by  original  are  free  from  that  objec- 
tion.   The  original  writ  always  remains  with  the  custos 
irevium,  and  forms  no  part  of  the  procedings;  yet,  if  any 
question  arises  upon  the  writ,  the  defendant  must  plead 
nul  tiel  record,  although  it  is  no  otherwise  a  record  than 
by  being  filed.  These  different  authorities  establish  that  a 
rule  of  Court  is  a  record,  but  the  prosecutor  is  by  no  means 
driven  to  CQiitend  to  that  extent.    The  order  is  pleaded 
as  a  rule  of  Court,  and  isnntilipd  to  ail  the  authenticity 
of  the  solemn  act  of  the  Court.  It  is  laid  down  in  12  Mod. 
929,  per  Holt,  Chief  Justice,  that  a  record  of  a  judgment 
is  defeasible  by  bond  or  deed.     Again,  in  Bro.  Recognu 
zance,  pi.  11,  it  is  said,  '^  a  recognizance  may  be  acknow- 
ledged upon  condition,  but  if  it  be  acknowledged  simply, 
and  after  they  will  have  condition,  this  cannot  be,  but  they 
may  make  thereof  defeazance  by  writing,  and  this  may 
serve  as  well  as  a  condition  would  do,  quod  nota;  and  it  is 
so  in  use."    The  authority  referred  to  in  support  of  this 
position  is,  36  H.  6,  fol.  6,  pi.  2,  per  Prisot. — "  If  a  recog- 
nizance be  simple  here  before  us;  if  the  parties  will  come 
at  another  day,  and  will  make  a  condition,  the  Court  ought 
not  to  receive  it^  because  they  have  received  a  recogni- 
zance simple  which  afterwards  cannot  be  made  condition- 
d,  because  it  is  a  judgment ;  and  when  we  have  given  a 
simple  judgment,  although  the  parties  should  pray  us  to 
enter  it  conditional,  that  we  cannot  do,  because  we  have 
given  a  judgment  which  we  cannot  change.     And  so  it  is 
of  a  recognizance,  and  therefore  the  parties  in  such  a  case 


Revenue, 
1829. 


The  Kino 

V. 
B!1iaHAll. 


(«)  3  B.  &  W  456. 


108 


1829. 


The  KiMo 

9. 
BlHORAM. 


CASES  IN  THE  EXCHEQUERf 

ought  to  make  such  a  condition  by  way  of  defeasance,  and 
not  otherwise."  So  it  is  laid  down,  1  RoU.  Abr.  590,  Z>^ 
Jeazance{D):  if  a  defeazance  of  a  statute  be  made,  and 
after  another  defeazance  is  made,  the  first  defeazance  la 
made  void  thereby,  and  the  second  only  in  force,  as  in  a  wilL 
Again,  a  new  defeazance  may  be  made  to  an  obligation 
with  condition,  but  then  it  must  be  by  writing;  agreed  per 
Cur.  Mo.  573,  pi.  789.  Hil.  41  Eliz.  incase  ot Holfard  v. 
Andrews.  From  these  authorities  it  may  be  collected,  that 
it  would  have  been  sufficient  had  the  parties  consented  by 
deed  to  the  substitution  of  an  arbitrator;  and  if  that  be  so, 
the  substitution  must  be  of  equal  authority,  and  equally 
binding  where  the  Court  is  made  a  party  t9  the  substitu- 
tion, and  the  consent  is  embodied  in  a  rule  of  Court.  The 
penal  part  of  the  recognizance  upon  which  the  scire  facias 
is  founded,  remains  the  same,  notwithstanding  the  altera- 
tion of  the  defeazance;  but  it  is  true  that,  by  the  substi- 
tution, the  sureties  are  discharged  and  cannot  be  pro- 
ceeded agtdnst.  After  the  distinct  revocation  of  his  au- 
thority, no  award  can  now  be  made  by  the  first  arbitrator, 
and  therefore  the  parties  cannot  be  called  upon  to  perform 
two  awards.  But,  supposing  the  present  award  to  be  void, 
still  the  defendant  is  Uable  upon  the  recognizance.  As  in 
the  case  of  a  reference  at  Nisi  Prius,  where  a  verdict  is  taken 
subject  to  an  award,  the  Court  will  permit  the  plaintiff  to 
enter  up  judgment  upon  that  verdict,  if  the  defendant  will 
not  proceed  with  the  reference,  so  here  the  words  ''  if 
any"  do  not  mean  that  the  recognizance  shall  be  vacated 
if  no  award  be  made,  but  that  the  defendant  shall  pay 
the  sum  awarded,  if  any  be  awarded  against  him,  and 
he  can  only  save  the  penalty  by  performing  the  other  al* 
ternative,  viz.  the  payment  of  the  sum  awarded. 


Dampier,  in  reply. — The  argument,  with  respect  to  the 
penalty,  proceeds  upon  an  assumption  that  the  authority 
of  the  original  arbitrator  has  been  legally  determined, 
but,  if  that  were  so,  all  argument  would  upon  that  point  be 
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unnecessary,  for  the  defendant  would  be  liable  in  respect  of 
the  award.  The  question,  therefore,  is  simply  as  originally 
propounded : — has  the  condition  of  the  recognizance  been 
legally  altered?  It  has  not,  because  the  rule  of  Court  is  not 
a  record,  and,  if  it  be,  is  not  pleaded  as  such.  Admitting 
the  authorities  which  have  been  cited  to  establish  that 
the  substitution  might  have  been  made  by  deed,  still  the 
rule  of  Court  is  not  equivalent  to  a  deed,  but  is  of  no 
higher  authority  than  an  order  of  Nisi  Prius  in  a  matter 
over  which  that  Court  has  jurisdiction,  and  which  may  be 
revoked  by  parol. 
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ALEXANDER)  L.  C.  B. — I  should  be  very  sorry  if  this 
case  were  decisive  of  the  merits  between  the  parties,  be- 
cause there  is  no  doubt  that  the  prosecutor  should  have  the 
benefit  of  the  award.  There  are  some  views  of  this  case 
with  respect  to  which  I  feel  a  little  di£Sculty,  but  I  collect 
from  the  argument  that  it  is  necessary  for  the  prosecutor  to 
establish  that  this  rule  of  Court  is  a  record,  and  that,  if 
that  be  not  made  out,  the  defendant  is  entitled  to  the 
judgment  of  the  Court  upon  this  demurrer.  The  counsel 
for  the  pi^osecutor,  notwithstanding  his  elaborate  argument, 
has  failed  to  satisfy  me  of  that  point.  I  cannot  view  that 
as  a  record  which  is  a  mere  order  of  the  Court,  and  which 
the  Court  is  in  the  constant  habit  of  re-moulding;  and 
therefore,  I  am  .of  opinion,  inasmuch  as  that  must  be 
established  in  order  to  form  the  basis  of  the  argument,  that 
the  demurrer  must  be  allowed. 

Garrow,  B.,  was  of  the  same  opinion. 

HuLLOCK,  B. — In  concurring  in  the  judgment  which 
has  been  delivered,  I  proceed  upon  the  failure  of  the  po- 
sition which  it  was  necessary  for  the  prosecutor  to  establish 
in  order  to  succeed  upon  this  demurrer.     This  is  a  scire 
facias  upon  a  recognizance  returned  and  filed  as  of  re« 
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cord  with  the  King's  Remembrancery  and,  as  appears  from 
the  plea,  enrolled,  and  therefore  a  perfect  record  upon 
every  principle  of  law.  The  plea  sets  forth  the  condition 
— I  do  not  stop  to  consider  the  argument  upon  the  effect 
of  the  alternative  condition — and  then  alleges  that  the 
arbitrator  has  not  ever  awarded  any  sum  of  money  to  be 
paid  by  the  defendant.  Suppose  that  the  arbitrator  had 
never  been  substituted ,  and  that  the  gentleman  originally 
appointed  had  made  an  award  which  in  point  of  law 
was  insuiScient;  the  language  of  the  plea  would,  in  that 
case,  have  been  the  same  as  in  the  present,  and  it  would  have 
been  incumbent  upon  the  prosecutor  to  have  shewn  that  the 
award  was  valid.  It  is  equally  incumbent  upon  hun  to 
shew  that  the  award  of  the  substituted  arbitrator  is  good« 
or,  in  other  words,  he  must  shew  that  he  had  an  authority 
to  arbitrate  between  the  parties.  To  this  plea  the  repli- 
cation states,  that  a  new  arbitrator  was  substituted  in  Keu 
of  the  former;  and  the  non-performance  of  his  award  be- 
ing suggested  as  the  breach  of  the  recognizance,  the  pro-^ 
secutor  must  shew  that  that  award  was  made  in  conformi-^ 
ty  with  the  condition.  The  question,  therefore,  which 
arises  is,  whether  the  non-performance  of  the  award  of  the 
latter  is  a  breach  of  the  condition  to  abide  by  the  award 
of  the  former.  Coupling  the  allegations  in  the  pleadings 
together,  it  is  manifest  that  this  recognizance  is  a  record, 
and  has  been  enrolled  as  such;  although  there  are  au- 
thorities to  shew  that  it  would  be  sufficient  if  it  were  only 
filed  with  the  proper  officer,  and  not  enrolled.  Now, 
the  recognizance  in  question  appears  to  be  filed  with  the 
King's  Remembrancer,  who  is  the  proper  officer  to  have 
the  custody  of  such  documents,  which  would  perhaps  be 
alone  sufficient ;  for,  in  the  case  of  Beat  v.  Langstaff{a)f 
in  which  an  application  was  made  to  take  an  affidavit  off 
the  file  which  had  been  read,  the  Court  said,  it  has  been 
read,  and  is  now  filed  and  become  a  record  of  the  Court, 


(«)  2  Wils.  371. 
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and  cannot  be  taken  off  the  file.  It  is  not  necessary,  for 
the  purpose  of  making  it  a  record,  that  it  should  be  en- 
grossed on  parchment,  but  the  filing  of  it  would,  I  appre* 
hend,  be  sufficient  for  that  purpose.  That  is  manifest 
from  the  case  of  Cooper  v.  Jones  (a),  in  which  the  Court 
of  King's  Bench  refused  to  compel  the  Marshal  of  that 
Court  to  affile  of  record  a  writ  oihabeeis  corpus  cum  causd. 
The  difference  between  the  practice  of  the  Courts  ot  Kings 
Bench  and  Common  Plecis  also  shews  that  it  is  not  neces- 
sary that  the  recognizance  should  be  spread  upon  parch- 
ment  to  become  a  record.  In  Shuttle  v.  Wood  (6),  HoU^ 
speaking  of  a  recognizance  of  bail,  says,  in  the  Court  of 
King's  Bench,  the  course  is  always  to  enter  them  as  taken 
in  Court,  though  taken  actually  by  a  Judge  in  his  cham- 
bers; and  in  this  Court  they  are  not  taken  in  a  sum  cer^ 
tain^  as  in  the  Common  Pleas;  neither  are  they  a  record 
till  entered:  but,  in  the  Common  Pleas,  it  is  a  record  im« 
mediately  upon  the  first  caption,  and  binds  the  lands  before 
it  is  filed  at  Westminster,  and,  when  it  is  filed,  then  it  is  a 
record  in  Court,  and  a  scire  facias  or  debt  lies  upon  it, 
either  in  Middlesex,  where  filed,  or  in  London,  where 
taken;  whereasi  on  a  recognizance  in  this  Court  of  J3.  R,, 
the  action  or  scire  facias  must  always  be  brought  in 
Middlesex.  This  reasoning  is  not  at  all  impugned  by  the 
decision  in  the  case  of  Glynn  v.  Thorpe;  for  that  question 
turned  entirely  upon  the  language  of  the  plea,  and  the 
Court  merely  held,  that,  inasmuch  as  it  was  not  pleaded  as 
a  record,  a  conclusion  to  the  country  was  good  in  the  repli- 
cation. The  question  there  was,  whether  a  recognizance  was 
of  necessity  a  record.  A  similar  question  arose  in  the  case 
ofBaitomly  v.  Lord  Fairfax  (c),  upon  the  effect  of  a  recog- 
nizance which  had  not  been  enrolled,  and  the  Court  decreed 
that  it  would  have  the  effect  of  a  bond  merely.  But,  in  that 
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ca6e,  the  recognizance  was  not  enrolled;  whereas,  in  the 
present^  it  is  distinctly  alleged  upon  the  scire  facias,  that 
the  recognizance  was  returned  and  filed  as  of  record,  and 
the  plea  shews  that  it  was  enrolled,  and  I  am  not  aware  that 
it  ought  to  belfiled  in  any  particular  place.  But  the  whole 
ground  of  argument  is,  not  that  the  recognizance  is  not  a 
record,  but  that  the  rule  of  Court  is  also  a  record.  If 
the  recognizance  be  a  record,  how  can  it  be  avoided,  ex- 
cept by  matter  of  record?  With  respect  to  the  deci»on 
of  Lord  Chief  Justice  Holif  than  whom  few  more  able 
lawyers  ever  sat  in  Westminster-Hall,  it  is  uncertain  un- 
der what  circumstances,  and  as  applicable  to  what  state 
of  facts,  that  dictum  was  delivered.  It  may  be  good  in 
point  of  law,  if  applicable  to  a  particular  state  of  facts.  As^ 
for  instance,  a  judgment  may  be  defeated  by  an  instru- 
ment which  estops  the  party  from  disputing  the  effect  of 
it;  but,  in  a  case  like  the  present,  the  Court  would  be  slow 
to  decide  that  a  rule  of  Court  was  a  revocation  of  this  in- 
strument. In  Grieg  v.  Talbot  (a),  the  Court  of  King^s 
Bench  decided  that  where  a  bond  was  given  conditioned 
for  the  performance  of  an  award  within  a  limited  tinne^ 
the  time  might  be  enlarged  by  deed;  but  the  ground  of 
that  decision  was  (and  all  the  authorities  now  cited  were 
referred  to)  that  an  instrument  may  be  varied  by  one  of 
as  high  a  nature.  To  bring  this  case  within  that  authorityt 
it  must  be  shewn  that  a  rule  of  Court  is  of  as  high  a  na- 
ture as  a  record.  Now,  the  argument  for  the  prosecution 
has  satisfied  me  that  a  record  is  of  such  high  authority 
that,  after  the  term  in  which  it  is  pronounced,  it  cannot  be 
altered,  even  by  the  Court  from  whence  it  proceeded;  but 
it  is  well  known,  that,  in  whatever  term  a  rule  of  Court 
is  made,  provided  any  difficulty  arises  from  the  form  of 
the  rule,  the  Court  are  in  the  daily  habit  of  interposing, 
and  altering  or  setting  aside  that  rule.  A  rule  of  Court 
is  not  a  record,   but  only  a  remembrance.     fVynne  v. 


(fl)  2  B.  &  C.  170. 
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Wftme(a).  If,  then,  the  recognizance  be  a  record,  and  the 
rule  of  Court  be  not 'a  record,  this  case  falls  precisely 
within  the  principle  of  that  of  Brown  v.  Goodman  (6), 
in  which  a  bond  having  been  given  to  abide  by  an  award 
to  be  made  within  a  limited  time,  the  time  for  making  the 
award  was  enlarged  by  consent  of  both  parties;  and  upon 
demurrer  Lord  Kenyon  said,  the  question  is  not  whether 
the  party  has  some  remedy,  but  whether  his  remedy  is 
upon  the  bond;  to  determine  which,  the  Court  must  took 
to  the  bond ;  and  there  it  appeared  that  the  defendant  had 
bound  himself  to  abide  by  an  award  under  a  penalty,  if 
made  within  a  given  time:  but  that  can  never  extend  the 
penalty  to  an  award  made  after  that  time  under  a  nei^ 
agreement.  The  same  principle  is  laid  down  in  Little  v. 
Holland  {c)i  and  the  case  of  Evans  v.  Thompson  (d),  which 
at  first  sight  appears  to  militate  against  this  propositioif, 
will,  upon  examination,  be  found  to  proceed  upon  the  same 
prindple.  But  that  question  arose  upon  an  attachment,  and* 
may  therefore  be  laid  out  of  consideration  in  this  case. 
Upon  these  grounds,  I  am  of  opinion,  that  the  demurrer 
should  be  allowed,  the  recognizance  being  a  record,  and 
the  rule  of  Court  an  instrument  of  an  inferior  nature. 
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Vaughan,  B. — Concurring  as  I  do  in  the  judgment 
which  has  been  delivered,  it  will  be  necessary  for  me  to 
say  but  a  very  few  words  upon  this  subject.  The  rule, 
that  instruments  cannot  be  altered  or  defeated  but  by  instru- 
ments  of  the  same  nature,  is  well  established  and  is  pecu- 
liarly applicable  to  a  case  like  the  present.  That  rule  was 
well  considered  in  the  case  of  Thompson  v.  Brown  {e\  in 
which  the  Court  of  Common  Pleas  decided  that  another 
voyage  could  not  be  substituted  by  agreement  in  lieu  of  that 
defined  by  covenant,  without  releasing  the  party  from  hb 
covenant.    The  only  question  therefore  is,  whether  a  rule 


(a)  I  Wils.  48.     See  Lewh  v. 
JHoWom/,  2B.&A.6I. 
(ft)3T.  R.592,n. 
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lUventu,  of  Court  18  a  record.     I  think  that  it  is  not,  but  of  a  lower 

18S9 

'  ^  denomination  than  a  record,  and  that  therefore  the  defend- 

Tbe  Kino  ant  is  released  from  his  obligation^  and  that  the  demurrer 

BiNoiAM.  s*^^^'^  ^  allowed. 

Judgment  for  the  defendant. 


The  Attorney-General  r.  Holbrook  and  Another  (a). 

The  forgiveness  T^HIS  was  an  hiformation  filed  by  his  Majesty's  Attor- 
by  wmlsaiega-  ney-Gcueral  against  the  defendants,  to  recover  thie  amount 
cy,  and  as  such    q{  certain  legacy  duty  claimed  by  the  Crown  from  the  said 

is  liable  to  the  ^     J  J  J 

payment  of  le-     defendants^  to  be  calculated  at  the  rate  of  102.  per  cent. 

B&cv  dutv 

But  where  a  on  the  amount  of  the  principal  and  interest  unpaid  on  the 
S^^athed^wa  ^^"*  hereinafter  mentioned.  The  defendants  pleaded 
•p<^^c<i«btfor-  not  guilty  to  the  information,  on  which  issue  was  joined. 

given,  which  is  ,  ,  ,  ,         .    .  «  rw9 

icnownandas-  The  mformation  was  tned  at  the  sittmgs  after  HUary 
Ume"o7fhe\«-''  Term,  1823,  when  a  verdict  was  taken  by  consent  for  Ihe 
tator's  death,      Crown,  subject  to  the  opinion  of  the  Court  upon  the  fol- 

not  payable  upon   lowing  Case: 

cruing  in  respect  One  Thomos  Holbfook,  OH  or  about  the  31st  day  of 
sum"of  monej!  ^tigust,  in  the  year  of  our  Lord  1810,  duly  made  and 
between  the        pubHshed  his  last  will  and  testament  in  writing,  bearing 

time  of  such  • 

death  and  the  date  the  day  and  year  aforesaid,  and  thereby,  amongst 
^uton  ciose^  Other  things,  said  as  follows: — "  And  moreover,  I  hereby 
^'^  Th*^Uff^  forgive  the  bond  debt,  both  principal  and  interest,  due  to 
of  a  bond,  after  me,  and  entered  into  by  James  Willis,  and  my  brother, 

the  death  of  the  ''  »  j  f 

principal  there- 
in, but  during  the  life  of  tlie  surety,  who  was  his  brother,  made  his  will,  containing  the  following  di- 
rections relative  to  the  bond : — '*  1  hereby  forgive  the  bond  debt,  both  principal  and  interest,  due  Co 
me,  and  entered  into  by  /.  IV.  and  my  brother  /.  H.,  with  and  for  him,  for  the  said  /.  fF.'$  paying 
me  the  principal  sum  of  4000/.  and  interest,  at  4/.  per  cent,  &c.,  and  do  order  the  said  bond,  at 
my  decease,  to  be  delivered  up  and  cancelled."  The  interest  upon  the  bond  was  paid  up  to  the 
death  of  the  testator,  whom  his  brother  survived :  Held,  that  this  was  a  legacy  whereon  legacy  duty 
was  payable  by  /.  If.,  testator's  brother,  but  upon  the  principal  sum  only,  and  not  in  respect  of 
interest  accruing  subsequent  to  the  testator's  death. 

(a)  This  case  was  argued  in  the  of  the  Legacy  Office,  for  the  means 
year  1823.  The  editors  are  in-  of  presenting  it  to  the  profession, 
debted  to  Mr.  Trevor,  the  solicitor 
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James  Holbrooke  with  and  for  hiiti,  for  the  said  James 
Willises  paying  to  me  the  principal  sum  of  400021  and  in- 
terest at  4/.  per  cent.^  being  the  appraised  value  of  my  late 
brewhouse,  buildings,  and  premises,  thereon,  and  for  the 
horses,  carts,  and  utensils,  and  stock  in  trade,  then  of  mc 
as  a  brewer,  of  every  description,  and  do  order  the  said 
bond,  at  my  decease,  to  be  delivered  up  and  cancelled." 
And  the  said  Thomcu  Holbrooke  by  his  said  will,  appoint- 
ed bis  brothers  William  Holbrooke  and  the  said  James 
Holbrooke  both  since  deceased,  and  the  said  defendahts, 
executors  thereof:  and  on  the  3Srd  August^  in  the  year 
df  our  Lord  1811,  died  without  revoking  or  altering  his 
said  will  in  respect'  of  the  fiaid  bond-debt.     And  the  said 
WilUam  Holbrook  and  James  Holbrooke  both  now  de- 
ceased, and  the  said  defendants,  in  the  Ufe-time  of  the 
said  William  Holbrook  and  James  Holbrook  now  deceas- 
ed, duly  proved  the  said  last  will  and  testament,  and  took 
the  burthen  of  the  execution  thereof.    And  the  said  bond 
referred  to  in  the  said  last  will  and  testament  was  a  cer- 
tain bond  or  writing  obligatory,  bearing  date  the  28th  De- 
cember ^  1787,  whereby  the  said  James  Willis  and  James 
Holbrook  now  deceased,  the  brother  of  the  said  Thomas 
Holbrooke  as  surety  for  the  said  James  Willis,  became 
jointly  and  severally  held  and  firmly  bound  to  the  said 
Thomas  Holbrook  in  the  sum  of  8000/.,  to  be  paid  to  the 
said  ThomM  Holbrook,  conditioned  for  the  payment  by 
the  said  James  Willis  and  James  Holbrook  now  deceased, 
or  either  of  them,  their  or  either  of  their  executors  or  ad- 
minbtratord,  unto  the  said  Thomas  Holbrook,  his  execu- 
tors, administrators,  or  assigns,  of  the  sum  of  4000/.  of 
lawful  mon^y  of  Great  Britain,  on  the  1st  day  of  Januarj/, 
1794,  with  interest  for  the  same  from  the  date  thereof, 
after  the  rate  of  4/.  for  100/.  by  the  year.     And  interest 
on  the  said  4000/.  was  paid  by  the  said  James  Willis  to 
the  said  Tliamas  Holbrook  hi  his  life-time,  to  the  time  of 
the  death  of  the  said  James  Willis,  which  happened  in 

ii2 


Revenue^ 
1829. 


Att.-Gen. 

V, 

Holbrook. 


UG 


CASES  IN  THE  EXCHEaUER^ 


Revenue, 
1829. 


Att.-Gen. 

V, 
UOLBROOf. 


the  year  1807,  and  from  that  time  by  his  executors  to  the 
1st  January 9  181 1 ;  and  the  principal  and  all  interest  since 
due  remains  luipaid.  And  the  said  defendants  retiun  the 
said  bond  in  their  possession  for  the  person  entitled  there- 
to under  the  said  will. 

The  question  for  the  opinion  of  the  Court  is,  whether 
or  not  the  principal  sum,  secured  by  the  said  bond,  be 
liable  to  the  said  duty  on  legacies;  and  if  so,  whether  or 
not  the  interest  which  has  accrued  due  thereon  be  also 
subject  to  the  duty,  and  for  what  period.  If  the  Court 
shall  be  of  opinion  that,  under  the  circumstances  of  the 
case,  the  Crown  is  entitled  to  recover,  the  verdict  shall 
stand  for  suqh  sum  as  the  Court  shall  think  is  payable  by 
the  defendants;  if  otherwise,  a  verdict  shall  be  entered  for 
the  defeodants. 


Shepherd^  for  the  crown. — ^The  first  question  is,  whether 
the  forgiveness  of  a  bond  debt  is  such  a  legacy  as  is  charge- 
able with  the  legacy  duty,  under  36  Geo.  3,  c.  52;  which 
question,  as  well  as  the  liability  of  the  defendants,  depends^ 
upon  the  5th  and  7th  sections  of  that  statute.  The  for- 
giveness of  a  debt,  by  a  will  or  testamentary  instrument, 
has  alwaya  been  held  to  be  a  legacy,  and,  as  such,  is  sub- 
jiect  to  all  the  incidents  and  obligations  which  arise  on 
legacies.  It  cannot  be  pleaded  by  way  of  release.  H^ank^ 
ford  V.  Wankford  (a),  Rider  v.  Wager  (6).  It  could  not 
be  paid  or  remitted,  if  there  were  not  enough  to  discharge 
the  debts,  but  would  be  assets  for  that  purpose;  and, 
although  it  is  a  testamentary  act,  which  may  be  good  as 
agiunst  executors,  it  is  not  good  as  against  creditors.  Sib- 
thorp  V.  Moxon  (c).  In  Ashbumer  v.  Macguire  (rf),  the 
principal  of  a  bond  debt,  bequeathed  to  the  testator*s  sis- 
ter, was  held  to.  be  a  specific  legacy;  and,  as  the  cases 


(a)  1  Salk.  303. 
(6)  2  P.  Wms.  330. 
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btfore  cited  shew  that  the  forgiveness  of  a  debt  is  a  legacy, 
it  follows,  of  necessity,  that  the  forgiveness  of  a  bond  debt 
to  the  obligor  thereof,  is  as  much  a  legacy  as  if  it  had  been 
left  to  a  third  person.    The  second  point,  supposing  it  to 
be  established  that  this  is  a  legacy,  relates  to  the  question 
whether,  in  consequence  of  the  death  of  Willis ,  the  legacy 
has  not  lapsed.    Upon  this,  however,  it  is  contended,  that 
the  legacy  is  either  to  Willis  alone,  and  survives  to  his 
personal  representatives,  or  it  is  at  once  given  to  those 
substantially  interested  in  his  property ;  or,  in  the  event  of 
its  not  being  a  legacy  of  that  nature,  that  it  did  not  lapse, 
but  survived  to  the  joint  obHgor,  James  Holbrook.    The 
cases  relative  to  lapsed  legacies  are  all  distinguishable 
from  the  present;  but,  from  them,  as  well  as  others  to  the 
contrary  effect,  it  may  be  collected,  that,  if  it  can  be  seen 
fit>m  the  words  of  the  will,  or  from  facts  stated  in  the  case, 
that  the  testator  did  not  intend  the  legacy  to  lapse,  full 
effect  will  be  given  to  the  will.    Sibley  v.  Cooke  (a) ;  Budge 
v.  Abbott  (6);  Izon  v.  Butler  (c).    An  important  fact  here 
is,  that  Willis  died  before  the  testator  made  his  will;  and, 
therefore,  it  must  have  been  intended  that  the  legacy  should 
not  lapse,  or  rather  that  the  debt  should  be  discharged  to 
his  representatives,  who  were  absolutely  and  ultimately 
liable  to  pay  it.     The  words  "  to  be  given  up  to  be  can- 
celled," seem  also  to  have  been  considered  by  Lord  Hard- 
wicte,  in  Sibthorpe  v.  Moxon,  as  of  some  importance,  and 
are  no  less  material  in  the  present  instance,  as  pointing  out 
the  parties  intended  to  be  benefited.     Yet,  supposing  the 
legacy  not  to  operate  in  favour  of  the  legal  representatives 
of  fPillis,  still,  from  the  circumstance  of  the  testator's  in- 
tention, and  the  general  principle  that  a  legacy  given  to 
two  jointly  survives  to  the  survivor,  the  duty  is  payable, 
treating  James  Holbrook  as  the  legatee.     Upon  the  ques- 
tion of  interest,  it  may  be  submitted,  that  the  duty  is  to  be 
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received  from  the  legatee,  upon  the  amount  of  the  whole 
sum  he  receives  in  consequence  of  the  legacy.  In  the 
Attorney-General  v.  Lord  George  Capendish  (a),  it  was 
held,  that  the  legacy  duty  is  payable  upon  the  aggregate 
amount  of  the  residue  of  the  testator's  property  at  the  time 
of  the  executor's  delivering  into  the  Stamp-office  the  note 
of  what  he  intends  to  retain,  as  residuary  legatee ;  and  it 
was  there  decided,  that  interest,  as  forming  part  of  the 
residue,  is  liable  to  duty.  Upon  the  same  principle  ought 
all  the  beneficial  interest  received  by  a  legatee  to  be  made 
liable  to  the  payment  of  duty ;  especially  since  the  duty, 
and  the  interest  upon  it,  is  lost  to  the  crown  during  any 
delay  that  takes  place  in  the  administration  of  the  testator's 
effects. 


Peake^  Serjeant,  contra. — Upon  the  authority  of  Sik- 
thorpe  V.  Moxon,  it  might  be  contended  that  this  was  i| 
mere  release  of  the  bond,  and  not  a  legacy  chargpabl^ 
with  duty;  but,  inasmuch  as  that  case  has  been  consider^* 
bly  shaken  by  subsequent  decisions,  and  particularly  by 
that  of  Izon  v.  Butler,  the  argument  need  not  be  carried 
to  that  extent.  It  is  sufficient  to  distinguish  the  present 
case  from  Sibtlu)rpe  v.  Moxon,  and  others  upon  the  same 
point  down  to  Izon  v.  Butler,  that,  in  all  those  cases,  the 
bequest  or  release  was  to  one  person,  whereas,  here  it  is  a 
forgiveness  and  remission  of  debt  in  general.  Concqding, 
however,  that  this  is  to  be  taken  as  a  bequest,  still,  ac- 
cording to  the  rule,  that  where  there  is  a  bequest  to  two 
or  more  persons  of  one  general  sum,  undivided  by  the  tes* 
tator,  it  will  not  lapse  but  go  to  the  survivor,  the  bequest 
in  this  instance  would  go  to  James  Ilolbrook.  This  is 
clear  from  Buffan  v.  Bradford{b),  and  a  variety  of  other 
cases,  as  well  as  from  the  fact,  that,  at  the  time  when  the 
testator  made  his  will,  Willis,  the  principal  obligor  in  the 
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bond  was  dead,  and,  therefore,  the  surety  alone  was  in- 
tended to  be  benefited;  and  he  being  a  brother,  if  any 
duty  be  chargeable,  it  must  be  iii  reference  to  that  rela- 
tionship. Upon  the  main  question,  whether  any  duty 
whatever  be  in  this  instance  payable,  it  may  be  submitted 
that  the  remission  of  a  bond  debt  in  this  manner  is  not 
within  the  words  of  the  statute.  The  statute  44  Geo.  3y 
c.  $>8,  applies  only  to  cases  where  a  receipt  or  discharge 
is  to  be  given  by  legatees  to  the  executors,  and  not  to 
those  where  the  act  to  be  done,  as  the  cancelling  of  a  bond, 
or  delivering  it  up  to  be  cancelled,  is  to  be  done  by  the 
executor  himself.  In  this  respect,  the  45  Geo.  S,  c.  28, 
8. 4,  does  not  materially  differ  from  the  preceding  statute. 
The  omission  of  the  legislature  to  impose  a  duty  in  cases 
of  this  nature,  may  be  well  conceived  to  have  been  inten- 
tional and  not  accidental.  A  creditor  by  bond,  who  stands 
nearly  related  to  the  obligor,  knowing  that  he  is  unable  to 
discharge  the  debt  except  in  his  person,  may  wish  to  re- 
lease him  altogether  from  his  obligation,  without  leaving 
him  to  the  mercy  of  executors.  The  payment  of  a  legacy 
duty  by  such  a  legatee  may  be  equally  impossible,  and, 
therefore,  to  call  upon  him  to  make  such  payment,  in  the 
same  manner  as  if  a  sum  of  money  to  the  amount  of  the 
debt  forgiven  bad  passed  into  his  hands,  would  be  attend-* 
ed  with  extreme  hardship.  The  duty  imposed  is  by  way 
of  stamp  on  the  receipt  and  discharge  to  be  given  by  the 
legatee  to  the  executor;  and  the  executor  is  liable  to 
a  penalty  unless  he  take  such  a  receipt  or  discharge. 
The  cases  in  which  interest  has  been  charged  do  not  ap- 
ply, as  they  related  only  to  residue,  or  where  the  party 
himself  had  been  making  interest,  or  the  interest  had  be-* 
come  principal. 
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Graham,  B. — I  feel  no  difficulty  with  respect  to  the 
manner  in  which  this  will  is  worded,  expressly  forgiving 
this  bond  debt.     At  the  date  of  the  testator's  will,  these 
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two  persons^  James  Holbrook  and  WilliSf  bad  given  a  bond 
of  an  anterior  date,  and  it  is  perfectly  clear  that  the  testa- 
tor must  have  known  that  Willis  at  that  time  was  dead; 
and  therefore  this  testator,  when  he  uses  the  expression, 
^'  I  forgive  the  bond  debt  entered  into  by  Willis,  and 
my  brother,  James  Holbrook,**  meant  it  merely  as  de- 
scriptive of  the  nature  of  that  instrument,  by  which  the 
parties  were   bound;  he  recognizes,  therefore,  or  uses, 
those  expressions  merely  as  descriptive  of  the  nature  of 
that  bond  which  he  wished  to  forgive;  then,  if  he  forgives 
that  bond,  he  could  only  have  in  contemplation  the  per- 
son in  whose  favour  this  would  operate,  namely,  his  bro- 
ther James,  and  to  release  him  from  all  obligatipn  he  owed 
in  the  shape  of  the  bond  primarily,  thovgh  he  was  only  a 
security.    I  cannot  conceive  he  could  have  any  other  ob- 
ject in  view  than  his  brother  James  Holbrook,  where  he 
says,  I  forgive  that  bond,  he  at  that  time  being  a  person 
that  unquestionably  was  bound  to  pay  this  money  if  the 
testator  had  called  upon  him.     It  is  said  this  is  not  with- 
in the  purview  of  this  act  of  Parliament,  because  it  is  not 
a  legacy.  What  was  this  debt?   It  was  so  much  money  in 
the  hands  of  the  testator  which  they  were  bound  to  pay 
him ;  it  is  as  mpch  as  to  say,  I  give  you  the  amount  of 
that  debt,  my  money,  in  the  hands  of  you  the  persons  who 
have  entered  into  that  obligation  to  me ;  and  therefore  I 
can  form  no  doubt  at  all  that  the  remission  of  a  debt  that 
is  due  to  the  testator,  is  to  all  intents  and  purposes  a  be* 
quest  of  so  much  money  to  the  party,  and  must  be  so  con* 
sidered;  the  words  of  the  different  acts  of  Parliament  are 
large  enough  to  comprehend  the  case  of  the  forgivenesa 
of  a  debt.     If  that  be  really  the  case,  I  conceive  there  is 
no  further  question  in  the  cause.  If  this  was  the  remission 
of  a  debt  due  from  James  Holbrook,  he  derives  all  the  be- 
nefit from  it,  and  I  cannot  conceive,  in  any  point  of  view, 
that  the  representatives  could  be  called  upon,  on  the  pre- 
sent occasion,  because,  if  this  is  the  rcmis;>ion  of  a  debt  as 


HILARY  TERM,  0  &  10  GEO.  IV. 


121 


to  James  Holbrooke  he  could  never  bring  any  action  for  any 
injury  he  sustained,  against  the  representatives  of  WiUis; 
that  appears  to  me  to  be  perfectly  clear,  and,  that  being 
so,  I  do  not  see  that  by  any  means,  in  any  view  of  the  case, 
the  representatives  of  the  testator  could  be  affected.  If 
James Holbrook  was  to  say,  '*  as  to  you,  the  representatives 
of  Willis f  there  is  no  remission  of  the  debt,"  and  were  to 
sue  them,  it  is  perfectly  clear  that  the  representatives  would 
find  relief  either  at  law  or  by  the  assistance  of  a  Court  of 
Equity.  That  being  the  case,  it  appears  to  me  that  there  is 
no  person  who  could  be  affected  by  a  perfect  remission  of 
this  debt,  but  the  person  himself  who  remained  bound  by 
the  effect  of  this  bond ;  and  that  he,  being  cleared  of  a  debt 
of  4000^,  received  so  far  a  benefit,  by  being  released  from 
an  obligation  to  that  extent.  Under  these  circumstances  it 
appears  to  me  to  be  extremely  clear,  that  he  is  chargeable 
with  this  bequest  to  the  extent  of  4000/.,  and,  being  a  brother, 
that  he  is  liable  only  to  the  lesser  duty.  As  to  the  question 
of  interest,  I  cannot  entertain  any  degree  of  doubt  about  it. 
Nobody  knows  what  the  extent  of  the  residuary  fund  is  till 
the  debts  are  perfectly  clear  and  satisfied,  and  then  what* 
ever  that  is  composed  of,  forms  part  of  the  corpus  of  that 
legacy,  given  in  the  shape  of  a  residuary  bequest;  but 
where  a  sum  is  secured  by  an  instrument  which  renders  it 
specific,  we  are  to  consider  it  at  the  time  of  the  death  of 
the  testator,  and  at  that  time  whatever  interest  was  due 
comes  into  the  pocket  of  the  legatee :  but  it  appears  in 
this  particular  instance,  that  all  arrears  of  interest  were 
paid.  Then  again,  in  the  case  of  a  simple  bond,  a  sum 
of  money  is  appropriated  to  the  legatee,  it  is  his  from  the 
time  of  the  death  of  the  testator,  and  being  his  at  the  time 
of  the  death  of  the  testator,  if  it  has  produced  any  inter- 
est subsequent  to  that  time,  it  is  the  consequence  of  the 
property  having  attached  to  him  at  the  time  of  the  death 
of  the  testator,  and  does  not  form  any  part  liable  to  duty. 
Under  these  circumstances,  1  think  the  verdict  must  stand 
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for  the  crown  to  the  extent  of  the  legacy  duty  payable  by 
a  brother. 
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UoLBRooK.  Gaerow,  B. — This  case  comes  for  the  consideration  of 
the  Court  upon  an  information  filed  by  his  Majesty's  At- 
torney-General against  Thomas  Holbrook  and  another, 
claiming  legacy  duty  upon  the  sura  of  4000/.  given  to  a 
person  of  the  name  of  James  Willis,  The  benefit  was  given 
in  the  shape  of  the  forgiveness  of  a  bond  entered  into  by 
Willis*  James  Holbrook  was  his  security.  Willis  died 
in  the  life-time  of  the  testator.  I  am  of  opinion  the  crown 
is  entitled  to  recover.  The  testator  says  that  he  forgives 
the  bond*debt,  both  principal  and  interest,  amounting  to 
4000/.,  which  had  been  secured  by  a  joint  mortgage;  and 
I  consider  the  case  upon  the  question,  whether  this  is  a 
legacy  or  not,  just  as  if  the  testator  had  done  this  sort  pf 
thing,  as  if  he  had  said  I  give  to  my  brother  40002.  in  ex- 
chequer bills,  which  are  sealed  up  at  my  bankers,  they 
shall  be  given  up  to  him  at  my  death ;  then  he  says,  this  is 
in  effect  in  order  to  shew  my  affection  and  regard  to  my 
brother,  and  to  benefit  him  to  the  extent  of  4000/. ;  I  do  not 
direct  it  shall  be  paid  to  him,  I  do  not  desire  it  to  be  paid 
to  him,  because  I  have  a  security  from  him  to  that  amount, 
and  I  desire  that  it  may  be  done  in  this  way,  that  thp  bond 
be  cancelled,  and  he  vnll  be  4000/.  better  in  the  world 
than  he  would  if  that  bond  remained  uncancelled  and  unre- 
voked. I  am  of  opinion  that  this  is  a  legacy  to  the  bro- 
ther of  the  testator,  and  therefore  liable  to  the  pajrment 
of  duty  to  the  amount  which  is  charged  upon  persons 
standing  in  that  near  relation.  I  am  clearly  of  opinion, 
there  is  no  pretence  to  charge  any  interest,  for  the  inter- 
est had  been  paid  up  to  the  time  of  the  death  of  the  tes- 
tator ;  and  this  is  clearly  distinguishable  from  the  case  al- 
luded to,  of  a  charge  upon  the  residue  of  the  estate;  that 
would  be  made  up,  part  of  it  at  the  time  of  the!  death  of 
the  testator,  and  a  much  larger  part  of  debts  outstanding; 
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all  going  to  make  one  aggregate  fund :  upon  which  there- 
fore it  was  perfectly  easy  and  competent  to  make  a  charge 
at  the  rate  of  the  legacy  duty.  What  interest  has  been 
received^  has  resylted  from  the  testator's  estate;  not  one 
single  farthing  has  the  es^ecutor  himself  made.  It  i^  a 
legacy  of  4000/.  not  in  bank-notes,  or  in  exchequer- 
bilkj  in  the  way  I  put,  but  by  directing  over  4000/.  in  the 
shape  of  a  bond,  i^hich  might  be  enforced  to  its  full  ex- 
tent. I  am  of  opinion,  the  Crown  is  entitled  to  a  verdict 
for  the  amount  of  the  legacy  duty  payable  by  a  person 
standing  in  the  relation  of  a  brother. 


Bwenue, 
1829. 


Att.-Geh. 

V, 
HOLBROOK. 


HuLLOCK,  B. — Concurring,  as  I  dQi  in  opinion  with  the 
rest  of  the  Court,  it  will  not  be  necessary  for  me  to  occupy 
much  time;  but  the. case  has  resolved  itself  into  three 
questions:  first,  whether  this  bequest  amounts  to  a  legacy? 
in  tbe  next  place,  if  it  be  such  a  legacy  as  is  sulyect  to  any 
duty,  then  the  question  will  be  as  to  what  duty?  and  then 
the  Uiird  question  is,  whether  or  no  interest  is  due;  whether 
it  can  be  eonridered  as  due  upon  a  debt  released  at  the 
time  of  the  death  of  the  testator?  As  to  the  first  ques- 
tion, it  is  rightly  conceded  that  the  cases  were  brought 
in  review  before  the  Court,  in  l9on  v.  Sutler.  It  is 
top  much  to  argue  for  a  moment,  with  any  hope  of  suc- 
cess, that  this  does  not  amount  to  a  legacy,  and  it  is  partly 
so  conceded ;  that  is  the  case  brought  before  the  Court  at 
that  time,  which  appears  to  have  gone  a  great  way;  but  it 
cannot  now  be  argued,  that  it  is  not  a  legacy.  Then,  as- 
suming it  to  be  a  legacy  to  the  survivors  of  the  principal 
in  the  bond,  it  is  totally  immaterial  whether  Willis  died 
before  the  making  of  the  will  or  not;  but,  in  fact,  he  was 
dead;  therefore,  the  devise  operated  for  the  benefit  of  the 
survivors.  Then,  assuming  it  to  be  a  legacy  to  him,  it  is 
said  by  the  4th  section  of  the  45th  of  the  late  King,  c.  28, 
the  object  of  which  was  to  ascertain  what  legacies  were 
subject  to  the  receipt  duty — what  legacies  were  bound  to 
pay  any  sum  to  the  executor  in  the  shape  of  a  receipt- 
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stamp — it  is  8aid»  although  the  fourth  clause  comprehends 
the  case  in  question^  it  does  not  comprehend  a  legacy  liable 
to  the  receipt-duty.     Now,  the  first  point  will  be  to  ascer- 
tain, whether  it  falls  within  the  words  of  that  clause,  which 
enacts  "  That  every  gift/  there  is  no  question  this  is  a 
gift,  **  by  any  will  or  testamentary  instrument,  of  any  per- 
son djring  after  the  passing  of  this  act,  which,  by  virtue  of 
any  such  will,  or  testamentary  instrument,  shall  have  etBset 
or  be  satisfied  out  of  the  personal  estate  of  such  person  so 
dying,"  about  which  there  can  be  no  question — this  debt 
is  to  have  effect,  or  be  satisfied  out  of  the  personal  estate 
of  such  person  so  dying, — this  debt  was  part  of  the  per- 
sonal estate,  and  would  have  been  assets,  '^or  out  of  any 
personal  estate  which  such  person  shall  have  power  to  dis- 
pose of,  as  he  or  she  shall  think  fit,  or  which  shall  have 
been  charged  upon" — and  then  it  goes  on  comprehending 
the  charges  upon  real  estates,  ''  which  such  person  may 
have  the  power  to  dispose  of,  whether  the  same  shall  be 
given  by  way  of  annuity,  or  in  any  other  form,  shall  be 
deemed  and  taken  to  be  a  legacy  within  the  true  intent 
and  meaning  of  this  act."    Now,  it  appears  to  me,  this 
must  be  construed,  as  the  Court  are  disposed  to  construe 
it,  to  be  a  legacy,  and  that  it  is  a  legacy  which  acquires  its 
force  and  effect  under  this  will.     If  it  be  so,  then  it  faUs 
within  the  former  part  of  the  clause,  and  becomes  a  legacy, 
and  subject  to  the  duty.     The  question  is,  whether  it  be 
or  be  not  a  legacy  within  this  act:  it  appears  to  me,  that 
it  is ;  and  that,  therefore,  it  is  liable  to  the  duty — that  is, 
the  diity  imposed  upon  the  legatee;  then,  with  respect  to 
the  hardship  which,  it  b  said,  will  result  from  that  con- 
struction, I  do  not  know  that  the  Court  are  called  upon  to 
avoid  any  hardship  when  they  are  to  put  a  construction 
upon  an  act  of  Parliament;  but  the  hardship  is  merely 
ideal.     If  this  testator  meant  to  give  him  this  money,  he 
might  have  done  as  others  have  done;   he  might  have 
abandoned  the  bond  in  his  Ufe*time,  and  put  an  end  to  all 
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this  question;  but  it  is  not  to  be  considered  as  a  very  great 
hardship  that  is  imposed  upon  this  party,  which  subjects 
him  to  the  duty  otH  per  cent.,  instead  of  the  payment  of 
the  principal  of  the  full  debt.  That  is  the  advantage  he 
derives;  though  I  am  not  prepared  to  say,  that  an  action 
might  not  have  been  maintained  by  James  Holbrook  against 
the  other  party,  stating,  however,  distinctly,  that  it  is 
not  necessary  for  the  Court  to  decide  that.  The  question 
18  not  as  to  the  debt  due  from  the  executor  of  that  per- 
son, but  of  the  surety  in  the  bond,  who  pays  a  sum  of 
money,  the  necessity  for  the  payment  of  which  is  imposed 
by  the  suretyship  in  that  bond.  I  have  always  under- 
stood that  the  very  consequence  resulting  from  that 
utuation,  is  a  damnification  for  which  he  may  recover 
QweT*^  but  the  only  question  here  is,  whether  it  is  not  lia- 
ble to  the  legacy  duty;  and  as  this  must  be  a  legacy  to 
the  brother,  the  duty  must  be  payable  by  him  in  the 
character  of  a  brother.  Then,  with  respect  to  the  inter- 
esty  the  argument  is  founded  upon  a  misapprehension  of 
the  state  of  things  here;  because,  although  interest,  which 
very  often  does  compose  the  residue  of  the  estate,  and  is 
therefore  assets,  is  liable  to  the  payment  of  the  duty,  that 
18  interest  paid  in  consequence  of  the  outstanding  debts 
due  to  the  testator:  for  instance,  supposing  this  person, 
the  legatee  of  the  bond,  had  been  liable  to  pay  the  whole, 
he  would  also  pay  the  interest  upon  it,  and  that  would 
have  composed  a  part  of  the  assets  of  the  testator's  pro- 
perty, part  of  the  residue,  and  would  be  liable  to  the  pay- 
ment of  a  proportion  of  the  duty  as  to  the  residue:  but 
here,  the  moment  the  testator  died  (if  this  be  a  good  be- 
^est),  the  debt  became  eo  instanti  at  an  end — there  is  an 
end  of  the  debt,  and  there  is  about  half  a  year's  interest 
paid  up  to  the  1st  January  prior  to  the  death  of  the  tes- 
tator, the  testator  dying  in  the  ^«^ft»/ following;  there- 
fore, the  amount  upon  which  the  legacy  duty  is  to  be 
paid,  would  be  the  amount  of  the  bond,  and  such  as  would 
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constitute  a  debt  at  the  time  of  the  testator's  death ;  and 
I  am  of  opinion  that  the  duty  to  be  paid  ought  to  be  ac- 
cording to  the  duty  imposed  upon  a  brother. 


IN  THE  EXCHEQUER  CHAMBER. 


CORAM   LORD  TENTERDEN,   C.   J.,    AND   BEST^   C.    J. 


(In  Error  from  the  Court  of  Exchequer). 


Quttre,  whether 
a  sale  by  auc- 
tion by  the  as- 
signees of  the 
absolute  inter- 
est, in  fee  of  an 
estate  of  the 
bankrupt  in 
irortgage,  is  or 
is  not  liable  to 
the  auction  du- 
ty. 


The  King  r.  Winstakley. 

I  HIS  was  a  scire  facias  upon  an  auctioneered^  bond, 
conditioned  to  render  an  exact  account  of  the  money  bid 
at  each  sale  by  auction,  and  of  the  lots  sold,  and  to  pay 
the  auction-duty  in  respect  thereof,  according  to  the  tru^ 
intent  and  meaning  of  the  acts  of  Parliament  in  that  be- 
half. The  question  raised  by  the  pleadings  was,  whether 
a  sale  by  auction  by  assignees  of  a  bankrupt  of  the  abso- 
lute interest  in  fee,  of  an  estate  belonging  to  the  bank- 
rupt in  mortgage,  is  or  is  not  subject  to  auction-duty. 
On  a  former  argument,  the  Court  of  Exchequer  had  de- 
cided that  a  sale  so  circumstanced  was  not  liable  to  the 
duty(€i),  upon  which  a  writ  of  error  was  brought,  and  the 
case  was  now  argued  by — 


The  Solicitor-General  for  the  Crown,  who,  in  addition 
to  the  arguments  urged  upon  the  former  occasion,  con- 
tended that  the  question  depended,  not  upon  the  construc- 
tion of  the  late  bankrupt  act,  6  Geo.  4,  c.  16,  s.  98,  but 
upon  that  of  the  statute  19  Geo.  3,  c.  56,  s.  1«5,  the  former 


(a)  2  Y  &  J.  124. 
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act  containing  no  repealing  words,  but  being  in  effect  the  ^•^<^*-  Chamber, 
saoie  as  the  latter,  with  the  omission  only  of  the  order  of  ^  '  -j 

the  assigness,  which  omission  was  immaterial,  as  no  sale  The  King 
could  take  place  except  by  their  order.  He  insisted  that  winstanlev. 
the  latter  act  of  Parliament,  although  its  primary  object 
was  for  the  benefit  of  creditors,  applied  to  sales  in  invitum 
merely;  the  first  branch  applying  to  a  sale  under  an  exe* 
eution,  and  the  second  to  a  sale  by  order  of  assignees,  in 
neither  of  which  the  proprietor  of  the  estate  had  any  par- 
ticipation; and,  therefore,  that  the  exception  was  inappli- 
cable to  a  sale  of  the  interest  of  the  mortgagee,  which  could 
only  be  with  his  concurrence.  He  further  submitted  that 
the  inapplicability  of  the  exception  to  the  present  case 
was  manifested  by  the  sixteenth  section,  whicli,  in  the  case 
of  sales  of  bankrupts'  property,  required  certain  things  to 
be  done  by  the  assignees,  which  could  not  be  where  the 
interest  of  third  parties  was  disposed  of.  And  he  relied 
upon  the  authorities  of  Coare  v.  Creed{a)y  and  Rex  v. 
Abbott  {b)f  as  decisive  of  the  question. 

Patterson^  contra^   recapitulated  the  argument   upon 
which  he  relied  in  the  Court  below. 

The  learned  Chief  Justices  differed  in  opinion ;  and,  in 
consequence,  upon  the  advice  of  Lord  Tenterdcn,  the 
Lord  Chancellor  affirmed  the  judgment  of  the  Court  of 
Exchequer,  in  order  that  the  question  might  ultimately  be 
disposed  of  by  the  highest  tribunal  of  the  country. 

Judgment  affirmed  (e)» 

(a)  2  Esp.  699.  obsen-alions  are  made  by  a  very 

(b)  3  Price,  178.  learned  audior:  "  By  an  order  of 

(c)  A  writ  of  error  is  now  pend-  Lord  Rossli/n,  Bro.  C.  C.  (at  the 
ing  in  the  House  of  Lords.  end)  it  is  directed,  that,  upon  ap- 

Upon  the  cases  of  Coare  v.  Creed,      plication  by  a  mortgagee  of  a  bank- 
and  Rex  v.  Abbott,  the  following      rupt*s  estate,  the  mortgaged  estate 
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Exeh,  Chamber,   shall  be  sold  before  the  cororais- 


18!?9. 


The  King 

V. 
WlNSTANLEY. 


sionersy  or  by  public  auction,  if 
they  shall  think  fit.  And  it  has 
been  decided  {Coare  v.  Creed,  2 
Esp.  699  )y  that  a  sale  of  a  morU 
gaged  estate  by  auction  under  this 
order;  is  liable  to  the  auction-duty 
and  is  not  within  the  exception,  in 
the  acts,  of  sales  of  bankrupts*  es- 
tates by  order  of  the  assignees. 
The  decision  was  made  at  NisiPrius, 
and  perhaps  cannot  be  supported. 
The  legislature  intended  that  the 
creditors  of  bankrupts  should  have 
the  advantage  of  selling  the  estates 
by  auction  without  being  charged 
with  auction-duty.  Now,  this  in- 
tention is,  in  the  case  under  consi- 
deration^ clearly  subverted  by  the 
decision  in  Coare  v.  Creed,  The 
argument  was,  that  the  sale  was  by 
the  mortgagee,  and  so  not  part  of 
the  bankrupt's  estate.  But,  if  the 
money  produced  by  the  sale  of  the 
pledge  is  insufficient  to  cover  the 
mortgagee's  debt,  he,  of  course,  re- 
sorts to  the  general  effect  for  a  di- 
vidend on  the  residue.  If  the  pledge 
produce  more,  the  surplus  sinks 
into  the  general  fund;  so  that,  as- 
suming, as  the  legislature  clearly 
did,  that  the  auction-duty  is  in  sub- 
stance a  charge  on  the  land,  it  in 
this  case  takes  so  much  from  the 
bankrupt's  property,  distributable 
for  the  benefit  of  his  creditors.  It 
was  considered  to  be  clear,  however, 
that,i  where  the  estate  was  sold  by 
order  of  the  assignees,  with  the 
consent  of  the  mortgagee,  no  duty 
would  be  payable.  But  it  has  been 
decided,  that  a  sale  by  assignees  of 
an  estate  in  fee,  which  was  in  mort- 


gage for  a  term  of  years,  was  liable 
to  the  auctioo^iuty,  because  the  as- 
signees sold  the  whole  estate,  and 
they  had  only  the  equity  of  redemp- 
tion (Kejr  V.  AbboU,  3  Price,  178}. 
But  the  act  of  Parliament  draws  na 
such  distinction.  Most  bankrupts' 
estates  are  in  mortgage;  and  the 
exception  vroold  indeed  be  illosory 
if  it  only  extended  to  estates  upoit 
which  there  was  no  incumbrance. 
The  simple  questioui  however,  it, 
whether  such  a  sale  is  not  a  hom& 
fide  sale  by  the  assignees?  Itseems^ 
indeed,  to  have  been  coandered 
that  the  mortgagee  had  the  proper- 
ty, and  the  bankrupt  had  only  the 
equity  of  redemption.  But  even  at 
law,  the  bankrupt  had  the  fee  sim- 
ple in  reversion  expectant  upon  the 
term  of  years  in  the  mortgage,  and 
in  equity,  he  was  owner  of  the  fee, 
in  possession,  subject  to  the  debt. 
The  case  of  The  Xti^  v.  Abbaii 
went  far  beyond  tlie  case  of  Coare  v. 
Creed.  To  avoid  the  effect  of  these 
decisions,  assignees  must  in  future 
seU  the  estate  subject  to  the  n«rt- 
gage.  The  purchaser  must,  of  coune, 
pay  off  the  mortgage  out  of  the  pur- 
chase money;  and  therefore,  by  the 
insertion  of  a  few  words  in  the 
particulars,  the  creditors  may  ob- 
tain the  relief  which  the  legislature 
intended  to  grant  them.  The  words 
of  the  late  act  (6  Geo,  4,  c.  16, 
s.  98)  are,  that  ^'  all  sales  of  any 
real  or  personal  estate  of  any  bank- 
rupt or  bankrupts  shall  not  be  lia- 
ble to  any  auction-duty,"  which 
may  probably  remove  all  difficulty 
upon  this  subject.'*  Sugden*s  Law 
of  Vend.  £c  Purch,  pp.  14,15. 
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Exch.  Chamber, 
18«9. 

(In  Error  from  the  Court  of  King's  Bench,  J  "^ 

Williams  v,  Protheroe. 

X  HE  first  count  of  the  declaration  stated  that^  whereas^  By  articles  of 

on  the  14th  day  oi  December^  in  the  year  1823,  at  Chep-  tSeeTthe  ven- 

stow,  in  the  county  of  Monmouth^  by  a  certain  agreement^  ^haw?  ofaT 

then  and  there  made,  between  the  said  plaintiff  in  error,  ^^^*  »t  was 

i»^i_  11  .ii<»i  •  i»i       agreed  that  the 

oi  toe  one  part,  and  the  said  defendant  in  error  of  the  purchaser,  bear- 
other  part,  the  date  whereof  was  the  day  and  year  afore-  Lf  wrt^n  «dte" 
said,  the  said  plauitiff  in  error,  for  himself,  his  heirs,  cpm^enced  by 

^      ^  '         ^  ^  the  vendor 

executors,  and  administrators,  in  consideration  of  the  sum  against  an  oeeu- 
of  1,300/.,  to  be  paid  to  him  or  them  on  the  2nd  day  of  ^^erent^honid 
February  then  next  ensuinsr  the  date  thereof,  by  the  said  *^Tf  ^®  ""'  ^ 

•^  o  '      '^  to  be  recovered, 

defendant  in  error,  did  thereby  agree  with  the  said  de-  andaisoanysum 
fendant  in  error,  his  heirs  and  assigns,  to  sell  and  convey  covered  for  di- 
to  him  the  said  defendant  in  error,  his  heirs  and  assigns,  JJ2fJh|!*2^V  *°* 
for  ever,  on  the  said  Snd  day  of  February  then  next,  a  cer-  ch""'*  at  his 

•^  expense,  might 

tarn  freehold  messuage,  or  dwelling-house,  and  certain  use  the  name  of 
customary  messuages,  lands,  &c.,  in  the  said  agreement  anyYction^he 
iMurticularly  mentioned  and  described,  and  the  said  de-  ™'*'''  *'**"^  ^* 

■  •'  'to  commence 

fendant  in  error,  for  himself,  his  heirs,  executors,  and  ad-  against  the  oocu- 
ministrators,  did  thereby  agree  with  the  said  plaintiff  in  of  rent,  or  di- 
error,  his  heirs,  executors,  and  administrators,  to  purchase  jS«' that' the 
the  said  freehold  and  customary  messuages,  lands,  and  agreement  was 
hereditaments,  thereinbefore  mentioned  and  described,  amounting  to 
and  to  pay  the  said  plaintiff  in  error,  his  executors  and  ^   "*P*"y' 
administrators,  for  the  same,  the  sum  of  1,300/.,  on  the 
said  2nd  day  of  February  then  next,  on  having  the  same 
conveyed  and  surrendered  to  him  the  said  defendant  in 
error,  hb  heirs,  and  assigns,  by  the  said  plaintiff  in  error, 
or  his  heirs;  and  further,  that  the  said  defendant  in  error 
should  bear  all  the  expense,  costs,  and  charges,  of  the  con- 
veyance and  surrender  to  him  of  the  said  freehold  and 
customary  hereditaments  and  premises,  and  of  any  fines,  » 

recoveries,  or  other  assurances,  necessary  to  convey  and 

VOL.  III.  K 
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Bxch,  Chamber,  surrender  the  same  respectively;  and,  further,  that  the 
^  '  ^  said  plaintiff  in  error,  his  heirs,  executors,  and  adminis- 
WiLLiAMs  trators,  should  receive  the  rents,  and  pay  all  out-goings  in 
Protu'eroe.  respect  of  the  said  freehold  hereditaments,  up  to  the  said 
2nd  day  of  February  then  next;  and  after  reciting  that 
proceedings,  both  at  law  and  in  equity,  were  then  pending, 
between  the  said  plaintiff  in  error  and  Sir  Henry  Protheroe, 
in  which  proceedings  at  law  the  said  plaintiff  in  error  was 
plaintiff,  and  sought  to  recover  from  the  said  Sir  H.  P. 
six  years*  rent,  at  80/.  per  annum^  due  the  2nd  day  of 
February  then  last,  for  and  in  respect  of  the  said  cus- 
tomary hereditaments  and  premises,  under  and  by  virtue 
of  a  certain  agreement  made  between  the  said  plaintiff  in 
error,  and  the  said  Sir  H,  P.,  it  was,  by  the  said  agree- 
ment, further  agreed  and  declared,  by  and  between  the 
said  parties  thereto,  that  the  said  defendant  in  error,  his 
heirs,  executors,  and  administrators,  should  have  and  re- 
ceive the  said  arrears  of  rent  so  claimed  to  be  due  from  the 
said  Sir  H.  P.,  for  his  and  their  own  use  and  benefit,  and 
also  the  said  rent  due  from  the  said  Sir  H.  P.,  or  to  be- 
come due  for  the  current  year  ending  on  the  2nd  day  of 
February  then  next,  and  also  that  the  said  defendant  in 
error,  his  heirs,  executors,  and  administrators,  should  have, 
and  be  entitled  to,  all  sums  of  money  that  could  be  reco- 
vered from  the  said  Sir  H.  P.,  for  and  in  respect  of  dilapi- 
dations and  wants  of  repair  of  and  in  the  said  customary 
hereditaments  and  premises ;  and,  further,  that  the  said 
defendant  in  error,  his  heirs,  executors,  and  administra- 
tors, should  be  at  full  liberty  to  use  the  name  or  names  of 
the  said  plaintiff  in  error,  his  heirs,  executors,  and  ad- 
ministrators, in  the  proceedings  at  law  and  in  equity,  then 
pending  between  the  said  plaintiff  in  error  and  the  said 
Sir  H.  P.,  and  also  in  any  other  action  or  actions,  suit  or 
suits,  which  he  the  said  defendant  in  error,  his  heirs, 
executors,  and  administrators,  should  think  proper  to 
commence  and  prosecute  against  the  said  Sir  H.  P.,  for 
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the  recovery  of  the  said  arrears  of  rent,  or  of  the  current   ^^*-  chamber, 

.  1828. 

year's  rent,  or  for  dilapidations,  or  wants  of  repair,  of  ^ 

and  in  the  said  customary  hereditaments  and  premises ;      Williams 
and   further,  that   the    said  defendant   in  error  should     Puotheroe. 
bear,  pay,  and  discharge,  the  costs  of  the  said  plaintiff  in 
error,  in  the  proceedings  then  pending,   and  indemnify 
him  the  said  plaintiff  in  error,  his  heirs,  executors,  and 
administrators,  of,  from,  and  against  all  costs  and  charges 
of  any  future  proceedings  that  might  be  had  by  the  said 
defendant  in  error,  in  the  name  of  the  said  plaintiff  in 
error,  his  heirs,  executors,  and  administrators  against  the 
said  Sir  H.  P,  as  by  the  said  agreement,  reference  being 
thereunto  had,  fully  appears;  and  the  said  agreement  be- 
ing made  as  aforesaid,  afterwards,  to  wit,  on  &c.,  at  &c., 
it  was,  at  the  special  instance  and  request  of  the  said  plain- 
tiff in  error,  agreed  by  and  between  the  said  parties,  that 
the  price  or  money  to  be  paid  by  the  said  defendant  in 
error  to  the  said  plaintiff  in  error,  for  the  said  freehold 
estate  and  tenement,   in   the  said  articles  of  agreement 
first  mentioned,  should  be  a  certain  sum  of  money,  to  wit, 
the  sum  of  500/.,  part  of  the  said  sum  of  1,300/.,  and  that  the 
price  or  sum  to  be  paid  by  the  said  defendant  in  error  to 
the  said  plaintiff  in  error,  for  the  said  customary  tene- 
ments and  premises  in  the  said  agreement  also  mentioned, 
should  be  the  residue  of  the  said  sum  of  1,300/.,  to  wit, 
the  sum  of  800/.,  subject  to  the  terms  in  the  said  agree- 
ment specified;  the  declaration  then  contained  mutual  pro- 
mises, and  averred  that  although  the  said  plaintiff  in  er- 
ror, in  part  performance  of  the  said  agreement,  and  of  his 
said  promise  and  undertaking,  did  afterwards,  to  wit,  on 
&C.,  at  &c.,  sell  and  convey  the  said  freehold  tenements 
and  premises  in  the  said  agreement  first  mentioned  to  the 
said  defendant  in  error,  and  his  heirs  and  assigns,  at  and 
for  the  said  sum  of  500/.,  and  the  said  defendant  in  error 
then  and  there  paid  the  said  sum  of  500/.  to  the  said 
plaintiff  in  error,  upon  the  terms  aforesaid,  and  although 

k2 
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Exeh,  Chamber,  the  said  defendant  in  error  was  afterwards,  to  wit,  on  &c.. 
1829. 
J  '  ^     and  from  thence  hitherto,  ready  and  willing  to  accept,  re- 

WiLLiAMs  ceive,  and  take  of  and  from  the  said  plaintiff  in  error,  a 
Protheroe.  surrender  to  him  the  said  defendant  in  error,  of  the  said 
customary  tenements  and  premises  in  the  said  agreement 
mentioned,  at  and  for  the  said  sum  of  800^.,  upon  the  terms 
aforesaid,  and  to  bear  all  the  expenses,  costs,  and  charges 
of  such  surrender,  and  all  necessary  assurances  in  that  be- 
half, and  to  pay  the  said  sum  of  800/.,  and  complete  the 
said  purchase  on  his  part  and  behalf  in  all  respects  upon 
the  terms  aforesaid,  to  wit,  at  &c.,  and  although  the  said 
defendant  in  error  afterwards,  to  wit,  on  &c«,  and  often^ 
time  afterwards,  offered  to  the  said  plidntiff  in  error,  to 
complete  the  said  purchase  of  the  said  customary  tene- 
ments and  premises,  with  the  appurtenances,  upon  the 
terms  aforesaid,  and  requested  the  said  plaintiff  in  error 
to  sell  and  surrender  to  him  the  said  defendant  in  error, 
the  said  customary  tenements  and  premises  upon  the 
terms  aforesaid,  to  wit,  at  &c.,  yet  the  said  plaintiff  in  error 
not  regarding  the  said  agreement  nor  his  said  promise  and 
undertaking,  but  contriving  &c.,  did  not,  nor  would,  on  the 
said  2nd  day  of  February^  in  the  year  last  aforesaid,  or  at 
any  other  time,  surrender  or  convey  to  the  said  defendant 
in  error  the  said  customary  tenements  and  premises  in  the 
said  agreement  in  that  behalf  mentioned,  or  any  part 
thereof,  upon  the  terms  aforesaid,  but  the  said  plaintiff  in 
error  wrongfully  neglected  and  reftised  ever  to  surrender 
the  said  customary  tenements  and  premises  to  the  said  de- 
fendant in  error,  according  to  the  said  agreement,  and 
wrongfully  discharged  the  said  defendant  in  error  from 
any  further  performance  by  him  of  the  said  agreement  on 
his  part,  contrary  to  the  agreement  and  the  said  promise 
and  undertaking  of  the  said  plaintiff  in  error,  to  wit,  at 
&c.,  to  the  special  damage  (e^tating  it)  of  the  said  defend- 
ant in  error. 

The  declaration  contained  several  other  counts,  upon 
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the  whole  of  which  a  seneral  verdict  was  taken,  and  final  ^^*-  chamber, 

1829. 

judgment  was  entered  up,  by  the  defendant  in  error,  the     v^.^,^^J^ 

plaintiff  below.  Williams 

A  writ  of  error  was  afterwards  brought,  and  the  case     frotheroe. 
was  now  argued,  by 

Curwoodf  for  the  plaintiff  in  error. 

The  verdict  being  general,  and  the  damages  entire,  the 
judgment  of  the  Court  below  cannot  be  sustained,  if  either 
of  the  counts  of  this  declaration  is  bad.  Holi  v.  Schole- 
fieldia).  Now,  the  first  coimt  discloses  an  illegal  agreement 
and  a  clear  case  of  champerty.  By  the  agreement  stated 
in  that  count,  the  vendee  not  only  acquires  a  right  to  pro- 
secute existing  actions,  but  also  to  institute  a  suit  for 
dilapidations,  in  the  name  of  the  vendor.  If  the  ancient 
law  of  champerty  were  not  now  relaxed,  there  could  be  no 
questicm  as  to  the  illegality  of  such  an  agreement;  but 
although  that  law  has  been  relaxed  in  modem  times,  yet 
there  is  no  case  in  which  a  party  has  been  allowed  to  pur- 
chase even  a  right  to  continue  an  action,  much  less  to 
institute  an  original  suit.  According  to  the  ancient  rule 
of  law,  no  chose  in  action  is  assignable.  That  rule  has, 
however,  been  relaxed,  in  favour  of  bonds ;  for  if  A.  be 
bound  to  B.  in  20/.,  B.  may  give  and  deliver  this  obliga- 
tion to  a  stranger,  and  the  stranger  may  justify  the  detain- 
ing of  the  obUgation  by  this  gift  against  the  obligee;  for 
though  the  debt  cannot  be  granted  over,  yet  the  parch- 
ment may.  2 /io//.  ^6r.  Graunts,(Gjpl.  25.  And  so  may 
the  wax  to  another,  who  may  cancel  and  use  the  same  at 
his  pleasure.  Co.  Lilt.  232  b.  Such  an  assignment  confers 
upon  the  donee  a  remedy  in  equity  upon  the  obligation, 
and  at  law  he  may  sue  in  the  name  of  the  obligee,  but  not 
in  his  own  name;  for,  even  in  this  case,  the  Courts  retain 
the  shadow,  although  the  substance  of  the  rule  is  dis- 
pensed with.      A  like  exception  is  founded    upon  the 

(«)  6T.  R.691. 
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V     signable.     But  with  these  exceptions,  and  such  as  are 

Williams  founded  upon  statutes,  the  old  maxim  of  law  remains,  that 
Paotheroe.  no  right  of  action  can  be  transferred.  Some  of  the  older 
cases  upon  the  subject  of  maintenance  are  absurd  and  in^ 
applicable  to  the  now  existing  state  of  society,  as,  for 
instance,  it  is  said,  that  a  man  may  advise  what  counsel 
shall  be  consulted,  and  may  go  with  the  party  to  consult 
him,  but  if  he  speak  to  him,  or  give  advice,  he  shall  be 
guilty  of  maintenance.  Such  a  proposition  could  not  now 
be  contended  for,  but  the  Court  must  apply  the  ancient 
principles  of  the  law  to  the  exigency  of  modern  times,  and 
this  ancient  principle  is,  that  no  man  shall  purchase  litiga- 
tion. The  statute  of  West.  1,  (3  Ed.  1),  c.  ^5,  against 
champerty,  enacts,  that  no  officer  of  the  king  by  himself, 
nor  by  other,  shall  maintain  pleas,  suits,  or  matters  de- 
pending in  the  King's  Courts,  for  land,  tenements,  or  other 
things,  for  to  have  part  thereof,  or  other  profit,  by  cove* 
nant  made;  and  he  that  so  doth  shall  be  punished  at  the 
king's  pleasure.  According  to  the  commentary  of  Lord 
Coke  (o),  (by  the  words  "  depending  in  the  King's  Courts'^ 
it  is  declared,  that  regularly  champerty  is  pendente plaeiio, 
and  that  within  the  words  of  the  statute,  **  or  other  things,** 
are  included  leases  for  years,  and  other  goods  and  chattels, 
debts  and  duties.  Now  this  agreement  is,  that  the  ven* 
dee  shall  have  the  bye-gone  rents,  which,  but  for  the 
agreement,  would  not  have  passed  to  the  vendee,  but 
would  have  continued  the  property  of  the  vendor.  This 
stipulation,  therefore,  amounts  to  champerty  and  is  illegal^ 
and  being  incorporated  in  the  agreement  will  vitiate  the 
whole  (6). 

Cawpbellf  contra,  was  stopped  by  the  Court. 

(a)  2  Inst  208.  that  if  a  bond  is  given  with  a  con- 

(6)  See  1  Wms.Saund.  66,n(l).  dition  to  do  a  thing  against  an  act 

In  the  case  of  Chcsman  v.  Nainby,  of  Parliament,  and  also  to  pay  a  just 

2  Lord  Raym.  1459,  it  was  holden  debt,  the  whole  bond  will  be  void. 


HILARY  TERM^  9  &10  GEO.  TV. 


135 


Williams 

V. 

Frotueroe. 


Best^  L.C.J. — The  question  is,  whether  this  agreement  Exch,  chamber, 
is  void  for  champerty.  Champerty  is,  according  to  the 
definition  of  Lord  Coke,  a  bargain  with  the  demandant  or 
tenant,  plaintiff  or  defendant,  to  have  part  of  the  thing  in 
suit,  if  he  prevail  therein,  for  maintenance  of  this  or  that 
suit.  In  the  same  commentary,  Lord  Coke  takes  a  dis- 
tinction between  officers  of  the  King  and  strangers.  The 
purchase  of  a  matter  in  suit,  pendente  placito,  by  a  person 
in  office,  is  champerty,  but  it  is  not  champerty  if  the  pur- 
chase be  by  a  stranger.  But  here  it  is  by  a  bond  Jide 
purchaser  to  recover  rent  due,  and  in  respect  of  injuries 
committed  previously  to  the  purchase.  That  applies  to  the 
agreement  respecting  the  bye-gone  rents,  to  which  it  is 
said,  without  the  agreement,  the  vendor  would  be  entitled. 
To  say  that  the  agreement  respecting  the  dilapidations  is 
champerty,  would  be  carrying  the  law  of  maintenance  and 
champerty  further  than  it  was  ever  carried,  in  times  when 
that  law  was  necessary  for  the  then  state  of  society.  In 
my  opinion,  the  agreement  is  legal,  and  the  judgment  of 
the  Court  below  should  be 

Affirmed  (a). 


(a)  The  statute  28  £(/.  3,  c.  11, 
which  was  not  alluded  to  in  the 
argument,  is  as  follows :  "  And  fur- 
ther, because  the  King^  hath  hereto^ 
fore  ordained,  by  statute,  that  none 
of  his  officers  shall  take  any  plea  or 
champerty,  and  by  that  statute 
otherthan  officers  were  not  bounden 
before  this  time,  the  King  wilieth 
that  no  officer,  nor  any  other,  for  to 
have  part  of  the  thing  in  plea,  shall 
take  upon  him.  any  businesses  that 
are  in  suit,  nor  none  upon  any  such 
covenant  shall  give  up  his  right  to 
another;  and  if  any  so  do,  and  he 
be  attainted  thereof,  the  taker  shall 
forfeit  unto  the  King  so  much  of  his 
lands  or  goods  as  doth  amount  to 
the  value  of  the  part  that  he  hath 


purchased  by  such  undertaking; 
and  for  sUch  attainder,  whosoever 
will,  shall  be  received  to  sue  for  the 
King  before  the  justices  before 
whom  the  plea  shall  have  been, 
and  the  judgment  shall  be  given  by 
them.  But  it  is  not  to  be  under- 
stood hereby,  that  one  may  not 
have  counsel  of  pleaders,  or  of 
learned  men  (for  his  fee),  or  of  his 
relations  or  neighbours/'  See  2 
Inst.  207.  Evans*  Statutes,  pt  3, 
class  10.  Bentham's  Defence  of 
Usury ;  Chitty  on  Bills,  7th  ed.  6, 7; 
and  the  observations  of  Mr.  Justice 
BuUer  in  Master  v.  Miller,  4T.R. 
320;  and  of  Mansfield,  C.  J.  in 
Goodright  v.  Forrester,  1  Taunt. 
578. 
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'^^Ll*^'        Thomas  Aston,  and  Philip  Hurd. — Plaintiffs; 

1829, 

Jan.26th.        Charles  Gwinnell,  and  John  Askew, — Defendants. 

^\\e7Zr  By  an  indenture,  dated  11th  January,  1823,  the  de- 
granted  to  A.  two  fendant,  John  Askewy  granted  to  the  plaintiff^  Philip 
ed  on  certain  68-  Hufd,  his  executors,  administrators,  and  assigns,  an  an- 

for  life,  and  fur-  the  defendant  John  Askew,  charged  upon  and  made  iMiy- 

ther  secured  by  J^  5     .  ,,  j. 

a  warrant  of  at-  able  out  of  Certain  messuages,  farms,  lands,  and  heredita* 
bwrlii^TOT^hc  nients,  at  Middleton,  in  the  county  of  Westmorland^  and 
mcmori![ii'*f*  ^^  Stons  Lorkaw,  and  Trinkerly,  in  the  county  of  Zon- 
these  annuities  coster,  in  which  the  defendant  John  Askew  had,  or  was 
roUed.  Af^'r-  presumed  to  have,  an  estate  for  life.  And  by  the  same 
^I^^  ^1^^^*  indenture,  the  defendant  John  Askew  demised  the  same 

A,  granted  ano-  ' 

ther  annuity  to  messuagcs,  famis,  lands,  and  hereditaments,  to  a  trustee 
upon  the  same     for  the  plaintiff  Philip  Hurd,  for  a  term  of  ninety-nine 

estates,  and  also 
upoo  another 

estate  to  which  •^.  was  likewise  entitled,  and  by  a  further  insurance  on  A*t  life.  By  this  deed* 
A.  also  charged  the  two  former  annuities  upon  the  last-mentioned  estate.  And  he  conveyed  hia 
interest  in  all  the  estates  to  a  tnistee,  in  trust,  for  securing  the  three  annuities.  The  three  annui- 
ties were  further  secured  by  a  covenant  in  this  deed,  on  the  part  of  the  grantor,  to  authorize  and 
permit  his  deputy,  in  an  office  held  by  him,  to  pay  a  yearly  sum  to  the  trustee  towards  the  annui- 
ties; and  by  a  covenant  for  payment  of  extra  premiums  of  insurance.  A  memorial  of  the  grant  of 
the  last-mentioned  annuity  was  inroUed,  but  no  further  or  additional  memorial  was  inioUed  as  to 
the  two  first-mentioned  annuities  with  regard  to  the  charge  of  them  on  the  additional  estate,  and 
the  additional  securities  for  them  contained  in  the  last-mentioned  deed :  nor  in  the  memorial,  in- 
rolled  of  the  third  annuity,  was  any  notice  taken  of  the  additional  securities  for  the  two  first  an- 
nuities.— Heldt  that  it  was  not  necessary,  under  the  annuity-act,  to  inrol  any  memorial  of  iba 
further  or  collateral  securities  for  the  two  first  annuities. 

Where,  on  the  grant  of  an  annuity,  the  consideration  money  was,  with  the  assent  of  the  grantor, 
paid  to  a  trustee  to  be  applied  by  him  in  payment  of  the  costs  of  the  annuity  de^,  afterwards  of 
certain  debts  due  from  the  grantor  to  judgment  creditors,  and  the  surplus  to  the  grantor.  Held, 
that  this  was  not  a  retainer  within  the  meaning  of  the  statute,  so  as  to  render  the  annuity  void, 
notwithstanding  the  trustee  was  the  partner  of  the  grantee,  and  both  of  them  were  the  solicitors  em- 
ployed in  the  transaction. 

The  office  of  clerk  to  the  deputy  registrar  in  the  Prerogative  Court  of  Canterbury  is  not  an  office 
connected  with  the  administration  of  justice,  within  the  meaning  of  the  statute  5  &  6  Edw,  6,  c  16, 
so  as  to  prevent  its  being  aliened  or  charged.  Nor  is  an  alienation  of  or  charge  on  the  profits  of  the 
office,  contrary  to  the  policy  of  the  law,  restricting  the  alienation  of  the  income  of  a  public  oflker* 
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years^  if  the  defendant  John  Askew  should  so  long  live^  -^n^A.  CA.  m  Eq. 
upon  certain  trusts  for  securing  the  annuity.  '  ^ 

By  another  indenture^  dated  30th  July^  1823^  the  de-        Abton 
fendant  John  Askew  granted  to  the  plaintiff  Philip  Hurd,     gwinnell. 
his  executors^  administrators^  and  assigns^  an  annuity  or 
yearly  sum  of  120/.  during  the  life  of  the  defendant  John 
Askew,  charged  on  and  payable  out  of  the  same  premises 
as  the  annuity  of  560/. 

By  an  indenture^  dated  23rd  June,  1826,  made  between 
the  defendant  John  Askew  of  the  first  part;  the  plaintiff 
Philip  Hurd  of  the  second  part;  and  the  plaintiff  Tho- 
mas Aston,  of  the  third  part;  after  reciting  {inter  aUa) 
the  two  several  grants  of  annuity  above  mentioned  ^  and 
also  reciting  the  title  of  the  defendant  Askew,  in  remain- 
der, to  some  other  estates,  and  reciting  certain  charges  on 
the  estates  charged  with  the  two  annuities  to  the  plain- 
tiff Philip  Hurd,  especially  a  rent-charge  of  200/.  a-year 
to  the  widow  of  a  former  tenant  for  life  of  the  estates, 
of  the  existence  of  which  incumbrances,  the  plaintiff  Phi- 
1^  Hurd  was  not  aware  when  the  annuities  were  grant- 
ed to  him;  and  also  reciting  various  incumbrances  upon  or 
aflecting  the  premises,  not  material  in  this  place  to  be  no- 
ticed«  And  likewise  reciting  that  the  defendant  John  As- 
kew  then  had  and  enyoyed  a  certain  office,  place,  situation, 
or  employment  in  the  Prerogative  Court  of  the  Archbishop 
of  Canterbury,  and  was  in  the  receipt  of  certain  moniei^, 
gains,  profits,  and  perquisites  belonging  to  such  office, 
place,  situation,  or  emplojrment*  And  further  reciting  a 
ccmtract  by  the  defendant  John  Askew,  for  the  sale  to  the 
plaintiff  Philip  Hurd,  of  a  further  annuity  or  yearly  sum 
of  194/.,  during  the  life  of  Askew,  for  the  sum  of  1,100/. 
And  that,  upon  the  treaty  for  the  sale  of  the  said  amiuity, 
it  was  agreed  that  the  costs  and  expenses  of  preparing  and 
perfecting  the  securities  for  the  same,  and  of  inroUing  a 
memorial  thereof,  should  be  paid  out  of  the  said  principal 
sum  of  ly  100/.    And  that  the  said  sum  of  1,100/.  should 
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Exch.  CA.  in  Eq.  be  paid  to  George  Johnson  therein  described,  in  trust 

1829  . 

^  '  ^     thereout,  in  the  first  place,  to  pay  the  costs  and  expenses 

Aston  of  preparing  and  perfecting  the  securities  for  the  annuity 
OwiNMELL.  ^^  194/.,  and  of  inroUing  a  memorial  thereof;  and  in  the 
next  place  to  pay  certain  sums  therein  mentionedj  to  cer- 
tain persons  therein  named ;  and  in  the  next  place  to  pay 
to  the  several  creditors  of  the  defendant  John  Askew, 
who  should  execute  a  composition  deed  of  even  date»  a 
composition  of  lOs.  in  the  pound  on  their  debts.  And 
in  trust  to  pay  the  residue,  if  any,  to  the  defendant  Jokm 
Askew.  And  also  reciting  that  the  plaintiff  PA»/ip  Hunt 
had,  on  the  day  of  the  date  thereof,  paid  the  said  sum  of 
1,100/.  to  the  said  George  Johnson.  And  further  redt- 
ing  that,  upon  the  treaty  for  the  sale  of  the  annuity  of  194^1, 
it  was  agreed  that  a  debtor  and  creditor  account  should 
be  made  out,  adjusted,  and  settled,  between  Askew  and 
Hurd,  and  that  the  balance  which  on  the  statement  of 
such  account  should  appear  to  be  due  and  owing  from  the 
defendant  John  Askew^  to  the  plaintiff  PAtYsp^Ttfrrfy  should 
be  secured  by  an  insurance  to  be  effected  by  the  plaintiff 
Philip  Hurd  on  the  life  and  at  the  costs  of  the  defendant 
John  Askew. — The  deed  then  recited  the  statement  of 
an  account  between  the  defendant  Askew^  and  the  plain- 
tiff Hurd,  by  which  a  balance  of  1,3 IS/,  lis,  lid.  appear- 
ed to  be  due  to  the  plaintiff  Hurd.  And  further  redted, 
that  an  insurance  for  1,^00/.  on  the  life  of  the  defendant^!- 
kew  had  been  effected  by  the  plaintiff  ^eirJ; — And  likewise 
recited,  that  the  defendant  Askew  had,  by  a  writing  under 
his  hand,  of  even  date  therewith,  directed,  authorized,  and 
empowered  the  defendant  Gwinnell,  being  the  person  then 
performing  the  duties  of  the  office  held  by  the  defendant 
Askew  in  the  Prerogative  Court,  as  the  deputy  of  the  de- 
fendant Askew y  or  other  his  deputy  for  the  time  being  in  such 
office,  by,  with,  and  out  of  the  monies,  gains,  and  perqui- 
sites, which  should  be  had  or  derived  from,  or  in  respect 
or  on  account  of,  such  office,  to  pay  to  the  plaintiff  Aston, 


HILARY  TERM^  9  &  10  GEO.  IV.  139 

his  executors,  administrators  and  assigns,  the  annual  sum  Exch.Ch.inEq. 

1829 
of  420/.  by  equal  monthly  payments. — By  this  deed,  after  *  ^ 

these  recitals,  the  defendant  Askew  granted  to  the  plain-^  Aston 
tiff  Philip  Hurdy  his  executors,  administrators  and  as-  gwimmels. 
signs,  an  annuity  or  yearly  sum  of  194/.  for  the  Ufe  of 
the  defendant  Asiewy  charged  and  chargeable  on,  and 
payable  out  of,  the  estates  charged  with  the  annuities  of 
6G0iL  and  ISOL,  and  also  on  certain  other  estates  at  El^ 
UngtoHy  in  the  county  of  Northumberlandy  to  which  the 
defendant  Askew  was  entitled  to  an  estate  in  remainder, 
expectant  on  certain  events  therein  mentioned. — The  de- 
fendant AskeWj  then  by  the  same  deed  charged  the  es^ 
tates  at  Ellington  with  the  payment  of  the  annuities  of 
560/.  and  120/.;  and  covenanted  for  the  payment  of  the 
1»813/.  i\s,  lie/.,  due  on  balance  of  account  to  the  plain- 
tiff Hurdy  and  the  premiums  of  insurance  on  certain  po- 
licies on  Askew  s  life,  and  with  the  payment  of  which  As^ 
iew  also  charged  the  estates.  And  the  defendant  Askew 
granted  and  conveyed  to  the  plaintiff  Aston,  all  the  estates 
for  the  life  of  the  defendant  Askew,  upon  the  trusts  there- 
in mentioned.  And  it  was  agreed  and  declared,  that  the 
plaintiff  Aston,  his  heirs,  executors,  administrators  and 
assigns,  should  stand  seised  and  possessed  of  the  said  he^ 
leditaments  and  premises,  and  also  of  the  said  annual  stim 
of  4^/.  so  directed  to  be  paid  to  the  plaintiff  ^«/on  as 
aforesaid,  upon  trust,  by  and  out  of  the  rents  and  profits 
of  the  said  estates,  and  the  said  annual  sum  of  420/.,  after 
retaining  the  expenses  therein  mentioned,  to  pay  the  seve- 
ral sums  of  money  therein  mentioned  and  specified,  in- 
cluding the  three  annuities  to  the  plaintiff  Hurd,  and  also 
all  sums  paid  by  Hurd  for  extra  premiums  on  the  policies 
of  insurance  therein  mentioned.  And  in  the  next  place 
to  pay  the  plaintiff  Hurd  the  interest  of  the  said  sum  of 
1,313/.  lis.  lie/.  And  also  all  such  costs  as  Hurd  should 
sustain  by  reason  of  any  claims  or  demands  against  the 
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terest;  and  in  case  there  should  be  any  surplus,  to  pay 

over  the  same  to  Hurd,  in  reduction  of  the  said  debt  of 
1,313/.  lis.  lid.,  until  the  whole  should  be  paid,  and  af- 
terwards to  pay  such  surplus  to  the  defendant  Askew. 
— ^The  deed  also  contained  a  proviso,  that  if  at  any  time 
thereafter  the  rents  and  profits  of  the  estates,  and  the 
said  sum  of  420/.  should  be  insufficient  to  answer  the  se- 
veral payments  directed  to  be  made,  and  the  defendMUl 
Askeio  should  not,  on  request,  make  good  the  deficiency, 
it  should  be  lawful  for  the  plaintiff  Aston,  at  the  request 
of  the  plaintiff /ftfrc/,  to  sell  the  said  hereditaments  and 
premises,  subject  and  charged  as  therein  mentioned,  and 
to  stand  possessed  of  the  monies  arising  from  such  sale, 
in  trust  to  invest  the  same  in  Government  securities;  and 
to  pay  and  apply  the  dividends  of  such  securities,  and,  if 
necessary,  any  part  of  the  principal,  upon  the  same  trusts 
as  were  declared  of  the  rents  and  profits,  and  the  4S0L 
And  the  defendant  Askew  thereby  covenanted  in  certain 
events  therein  mentioned,  to  charge  certain  other  estates 
with  the  said  several  annuities  and  sums  of  money;  and 
abo,  that  if  at  any  time  thereafter  any  claims  or  demands 
should  be  made  on  or  against  the  premises,  or  against  the 
plaintiffs  for  or  in  respect  of  any  judgment  theretofore  re- 
covered against  the  defendant  Askew,  then  and  in  such 
case  the  defendant  Askew  would,  at  the  request  of  the 
plaintiff Hurd,  authorize  and  empower  Askew  s  deputy  for 
the  time  being,  in  the  said  office,  or  other  the  person  or 
persons  whom  it  should  or  might  concern,  by,  withi  and 
out  of  the  monies,  profits,  gains,  and  perquisites  which 
should  be  derived  from  such  office,  to  pay  to  the  plaintiff 
Aston,  his  executors,  administrators  and  assigns,  the  fur- 
ther annual  sum  of  SOO/.,  by  monthly  payments. 

In  January,  1827,  the  plaintiffs  filed  their  bill  stating  the 
indentures  above  set  forth ;  and  further  stating  that,  short- 


1829. 
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ly  after  the  execution  of  the  indenture  of  the  23rd  June^  Exch,Ck,mEq. 
18S6,  and  shortly  after  the  first  monthly  payment  in  respect 
of  the  said  annual  sum  of 4S0/.  became  payable,  the  plaintiffs 
applied  to  the  defendant  GmnneU  for  payment  thereof, 
but  Gwinnellf  by  the  order  and  direction  of  Askew,  not 
only  reftised  to  pay  the  same,  but  declared  he  would 
not  make  any  payment,  in  respect  of  the  said  annual 
sum  of  400/.,  at  any  ftiture  time.  The  bill  also  alleged 
that  Askew  had  given  notice  to  the  tenants  not  to  pay  their 
rents. — Among  other  charges  contained  in  the  bill,  was  a 
charge  that  Askew  duly  signed  and  sent  to  the  defendant 
Choinnell  an  order  in  writing,  in  the  words  and  figures  fol- 
lowing, vix. — 

"  To  Mr.  C.  Gwinnell. 

'*  Dear  Sir, — I  hereby  request,  direct,  authorize,  and 
''  empower  you,  as  my  deputy,  in  the  performance  of  my 
**  duties  and  department  in  the  Prerogative  Court  of  the 
**  Archbishop  of  Canierbury,  or  any  succeeding  deputy  of 
**  mine  in  such  office,  or  other  the  person  or  persons  whom 
*'  it  does,  shall,  or  may  concern,  from  time  to  time,  by, 
*'  with,  and  out  of,  the  monies,  gains,  profits,  and  perqui- 
''  sites,  which  shall  be  had  or  received  from  or  in  respect 
^'  of  such  office,  to  pay  to  Thomas  Aston,  the  younger,  of 
**  No.  48,  Upper  GuUdford-street,  in  the  county  o{Middle- 
''  seXf  merchant,  his  executors,  administrators,  and  assigns, 
*'  or  as  he  or  they  shall  direct,  the  principal  sum  of  4^0/., 
"  by  equal  monthly  payments;  the  first  of  such  pajrments 
'*  to  be  made  on  the  ^rd  July  next.  Dated  the  23rd  day 
"oft/iMi^,  1826. 

*'  John  Askew:* 

The  bill  further  charged,  that  the  order  was  delivered 
to  the  defendant  Gwinnett^  at  or  about  the  time  of  the  date 
thereof,  and  that,  on  the  receipt  thereof,  he  made  no  ob- 
jection thereto,  but  engaged  to  pay  the  said  annual  sum 


1.40  CASES  IN  THE  EXCHEQUER, 

jBxdb.CA.tfl  £9.  of  4S0/.  to  the  vleiiaiiff  Asian.  And,  after  suggesting  a 
^  lo^jy.  ^  pretence  by  the  defendants,  that  the  fees,  gams,  and  per- 
AiTON  quisites,  out  of  which  the  said  annual  sum  of  420/.  was 
GwiNNBLL  directed  to  be  paid,  were  received  in  respect  of  some  office 
connected  with  the  administration  of  justice,  and  could  not 
be  legally  assigned,  the  bill  charged,  that,  although  some 
small  part  of  such  fees,  gains,  and  perquisites,  might  be 
in  some  manner  connected  with  the  administration  of 
justice,  yet,  that  the  greater  part  of  the  profits  of  such 
office,  and  to  the  amount  of  many  hundred  pounds  a-year, 
arose  Arom  discount  allowed  at  the  stamp-office  upon  the 
issuing  of  different  stamps.  The  bill  prayed  the  payment 
of  the  arrears  then  due  of  the  ^20L  a-year,  and  that  the 
trusts  of  the  indenture  of  the  ^3rd  c/eiite,  1826,  might  be 
performed  and  carried  into  execution.  The  bill  also 
prayed  a  sale  of  the  estates  and  property  made  saleable  by 
the  last-mentioned  deed,  and,  in  the  mean  time,  a  receiver; 
and  also  an  injunction  to  restrain  the  defendant  Gwinnell, 
or  other  the  deputy  of  Askew,  from  paying  over  the  fees  oi 
the  office  to  the  defendant  Askew. 

The  defendants  put  in  separate  answers. 

By  those  answers  they  stated  the  defendant  Gwinnett  to 
be  the  deputy  of  the  defendant  Askew,  and  of  a  Mr. 
Wiltiam  Abbott,  in  the  place  or  office  of  one  of  the  clerks 
assistants  to  the  Deputy  Registrar  of  the  Prerogative 
Court  of  Canterbury,  which  place  or  office  was  holden  by 
Askew  and  Abbott  during  the  pleasure  of  the  principal 
registrars.  That  the  fees,  gains,  and  perquisites  of  the 
said  office,  arose  from  fees  and  monies  payable  for  or  in 
respect  of  the  several  instruments  directed  to  be  issued  by 
and  out  of  the  Prerogative  Court,  particularly  probates^ 
letters  of  administration  and  commissions,  and  also  of  or 
from  a  portion  of  the  discount  upon  the  amount  of  stamps 
upon  or  in  respect  of  such  instruments,  allowed  by  the 
commissioners  of  stamps.  That  the  defendant,  Jolm 
Askew,  one  year  with  another,  received,  as  his  portion  of 
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fendant  Gwiimell  alleged  that  he  had  paid  certain  monies  ^ 

on  account  of  the  defendant  Askew,  and  which  he  claimed  Aiton 
to  retain  out  of  the  fees  in  his  hands.  Both  the  defend-  gwinkell. 
ants  submitted  that  the  office  was  an  office  connected  with 
and  touching  or  concerning  the  administration  and  execu- 
tion of  justice;  and^  therefore,  that  the  fees,  perquisites, 
gains,  and  profits  thereof,  or  arising  therefrom,  could  not 
be  legally  assigned  or  charged  with  the  payment  of  money. 
The  defendants  further  submitted,  that,  if  the  said  fees  and 
perquisites  could  be  legally  assigned,  then  that  the  order 
of  the  23rd  «7tin^,  1826,  was  an  instrument  or  assurance 
whereby  an  annuity  was  granted,  or  an  annuity  or  annuities 
was  or  were  secured,  and  that  a  memorial  thereof  ought 
to  have  been  inrolled,  pursuant  to  the  statute. 

The  defendant  Askew,  by  his  answer,  also  stated  that 
George  Johnson,  to  whom  the  1,100/.,  the  consideration  for 
the  annuity  of  194/.  was  paid,  was  the  partner  of  the  plain- 
tiffj  Philip  Hurd,  in  the  profession  of  an  attorney  and  solici- 
tor. And  that,  with  the  exception  of  100/.,  the  defendant 
Askew  never  received  any  part  of  the  1 ,100/.,  though,  by  an 
account  delivered  of  the  manner  in  which  the  1,100/.  had 
been  applied,  it  appeared  that  a  balance  of  161/.  4«.  6d.  was 
in  the  hands  of  Johnson;  and  that  one  of  the  items  contain- 
ed in  the  said  account  as  paid  by  the  said  George  Johnson, 
in  execution  of  the  trusts  of  the  indenture,  and  as  part  of 
the  1,100/.|  was  the  sum  of  92/.  18s.  2d.,  the  bill  of  costs 
of  the  plaintiff,  Philip  Hurd,  and  the  said  George  Johnson, 
as  solicitors,  for  preparing  the  said  indenture  and  other 
securities  for  the  said  annuity  of  194/.  The  defendant 
Askew  also  submitted  that  he  was,  by  the  said  indenture 
of  the  23rd  June,  1826,  to  pay  to  the  plaintiff,  Philip 
Hurd,  in  consideration  of  the  1,100/.,  an  annuity  of  194*/., 
and  such  further  annual  sum  or  sums  of  money,  as  the  plain- 
tiff»  Philip  Hurd,  should  become  Uable  to  pay,  for  extra  pre- 
miums of  insurance  on  the  defendant's  hfe,  and  that  such 
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Exeh.Ch,inEq.  annual  sums  for  extra  premiums  were  not  only  secured 
'  ^  by  covenant,  but  were  actually  and  really  secured  out  of 
Abton  the  rents  and  profits  of  the  said  estates.  The  defendant 
GwiimELL.  ^^o  contended,  that  the  charge  of  the  annuities  of  S60L 
and  120/.  on  the  said  estates  at  ElUngton,  was  a  new 
grant  and  charge,  and  was  efiected  only  by  the  said  in- 
denture of  the  23rd  June,  1826.— That,  in  the  memorial 
of  the  said  last-mentioned  indenture,  bearing  date  the  23rd 
June,  1826,  the  amount  of  the  annuity  granted  by  the 
said  indenture  was  stated  to  be  194/1.  and  no  more,  and 
no  mention  was  made  of  the  other  annuities,  or  of  the 
sums  of  money  for  extra  premiums.  And  that  no  memo- 
rial of  the  said  annuities  of  560/.  and  120/.,  or  the  said 
extra  premiums  of  insurance,  or  any  of  them,  in  which  the 
indenture  of  the  23rd  June,  1826,  was  inserted  or  men- 
tioned as  the  deed  or  instrument  by  which  the  same  was 
or  were  granted,  had  ever  been  inrolled  according  to  the 
provisions  of  the  act  of  Parliament.  And  the  defendant 
submitted,  that,  as  no  such  memorial  had  been  inrolled, 
the  deed  was,  under  the  provision  of  the  act,  null  and 
void;  and  that  the  deeds  and  securities  ought  to  be  deli- 
vered up  on  payment  of  the  money  actually  advanced, 
which  the  defendants  accordingly  offered  to  pay. 

Mr.  H.  Martin,  and  Mr.  Girdlestone,  for  the  plaintiflb. 
— ^The  letter  or  order  to  Gwinnett,  was  not  a  security  for 
the  annuity  within  the  provisions  of  the  act;  and  if  it 
had  been  still,  the  omission  to  inrol  a  memorial  of  it 
would  only  render  that  instrument  void,  and  would  not 
affect  the  other  securities.  It  is  not  necessary  to  in- 
rol any  further  or  collateral  securities,  when  the  origi- 
nal security  for  the  annuity  is  properly  inrolled.  Ex 
parte  Price  (a). — ^With  respect  to  the  office,  it  is  pure- 
ly ministerial :  the  holder  of  it  cannot,  by  any  possibility, 
adjudicate  on  any  instrument,  or  on  any  legal  question. 

(a)  3  Madd.  132. 
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under  the  Archbishop  of  Canterbury.     It  was  not  neces-  '  ^ 

sary  to  inrol  any  memorial  of  the  further  securities  for  the         Aston 

two  first  annuities.   Morris  v.  Jones  {a).  Gwinxell. 

Mr.  Fonblanque,  Mr.  Treslove,  and  Mr.  Haldane^  for 
the  defendants. — Even  if  the  office  in  this  case  were  not  an 
office  connected  with  the  administration  of  justice^  still  it  is 
contrary  to  the  policy  of  the  law  to  permit  a  public  officer 
to  charge  the  salary  attached  to  that  office  with  his  debts. 
The  income  of  this  office  is  no  more  assignable  than  the  half- 
pay  of  military  and  naval  officers.  Stone  v.  Lidderdale  (b). 
If  it  were  unnecessary  to  memorialize  this  order  as  a  grants  it 
follows  it  can  be  no  security  for  the  annuity.  There  are 
many  modem  cases  in  which  an  annuity  has  been  set  aside, 
where  part  of  the  consideration  has  been  retained  by  the 
agent  of  the  grantee  for  a  debt  due  to  the  agent  from  the 
grantor,  even  though  the  grantee  never  received  any  part 
of  the  money  retained,  and  was  ignorant  of  the  transac- 
tion. Williamson  V.  Goold(c),  Gorton  y»  Champneys{d). 
In  the  present  case  the  whole  of  the  consideration  for  the 
annuity  was  retained  by  Hurd,  or  by  Johnson,  as  his  agent. 
The  transaction  is  also  vitiated  under  the  statute  by  the  re- 
tainer by  Hurd  of  the  costs  of  the  securities.  Calton  v. 
Porter  {e),  Jones  v.  Silberschildt  {/).  The  covenant  to  pay 
the  extra  premiums  not  being  noticed  in  the  memorial, 
also  renders  the  annuity  void.  Cummins  v.  Isaac  (g),  Tat/- 
lorv.Johnson{h),  Chaumery.  Whaley{i). — Trevor  schse{k) 
was  also  cited  for  the  defendants. 

Mr.  Martin  replied. 

The  Court  took  time  to  consider. 

U)  3  Dowl.  &  Ryl.   263;    2  (e)  9  J.  B.  Moore,  703 ;  2  Bingh. 

Bmw.  &  Cress.  232.  370. 

(6)  2  ADStr.  533.  (/)  4  Bingh.  26. 

{c)  8  J.  B.  Moore,  109,  324;  (g)  8  T.  R.  183. 

1  Bingfa.  234.  (A)  8  T.  R.  184. 

(rf)  8  J.  B.  Moore,  302;  1  Bingh.  (i)  3  East.  500. 

287.  {k)  Cro.  Jac.  279. 

VOL.  iir.  t 
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Exch.  ch.  in  Eq,      The  LoRO  Chief  Baron  (after  stating  the  deeds  and  the 
^      _      >     pleadings). — The  objections  that  have  been  stated  to  the  re- 
AsTON        lief  demanded  in  this  case,  are  three : — First,  That  there  was 
GwiNNELL      "^  proper  memorial  of  the  deed  ofJune,  182G,  on  which  the 
whole  relief  prayed  is  founded.  Secondly,  That  part  of  the 
consideration  was  returned  or  retained,  and  therefore  that 
the  deed  is  void  under  the  present  annuity  act,  the  53  Geo.  3. 
Thirdly,  That  no  decree  can  be  made  respecting  the  profits 
of  the  office,  for  several  reasons:  as  it  touches  the  adminis- 
tration of  justice,  and  therefore  all  contracts  respecting  it 
are  void :  as  the  profits  are  intended  for  the  support  of  a 
public  officer,  and  therefore  cannot  be  aliened :  and  that 
Gwinnell  is  not  in  a  situation  which  would  justify  the 
Court  in  making  a  decree  against  him. 

The  memorial  is  exactly  in  the  form  required  by  the 
act.  It  is  precisely  on  the  model  of  it.  The  objection  made 
to  the  memorial  is,  that  it  does  not  mention  the  further 
charge  which  the  deed  contains  to  secure  the  two  annui* 
ties  previously  granted  by  the  two  former  deeds.  The  me- 
morial required  by  the  act  of  the  53rd  of  the  late  king  ap- 
pears to  have  had  in  view  an  object  entirely  different  from 
that  which  was  the  object  of  the  act  of  the  17th  of  his  late 
Majesty,  known  as  Lord  Loughborough s  act.  The  act  of 
17  Geo,  3,  required  an  explanation  of  the  whole  trans- 
action to  the  minutest  particular ;  and  in  truth  rendered 
it  hardly  possible  to  sustain  any  transaction  of  this  de- 
scription. The  last  act,  that  of  the  53  Geo.  3,  seems  to  re- 
quire only  such  a  memorial  as  will  enable  you  certainly  to 
obtain  a  production  of  the  deed. 

To  the  objection  stated  on  the  present  occasion,  it  is 
sufficient  to  answer,  that  the  act  does  not  require  the  me- 
morial to  state  on  what  property  even  the  annuity  grant- 
ed by  the  deed  in  question  is  charged.  In  the  case  of 
Brown  v.  Lea  (a),  it  was  decided,  that  *^  a  grant  of  annuity** 
was  a  sufficient  description,  under  the  statute,  of  a  deed  by 

(a)  t>  Barn.  &  Cress.  G'JO. 
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which  an  annuity  was  granted,  though  sureties  covenanted  ^«*-  ch,in  Eq, 
for  the  payment  of  it,  and  it  was  further  secured  by  an     v^.^,^.!^ 
assignment  of  stock.     It  follows  that  there  can  be  no  occa-         Aston 
sion  to  insert  in  the  memorial  a  charge  to  secure  other  an-     gwinngll. 
nuities  not  granted  by  it. 

The  next  objection  is,  that  part  of  the  consideration 
was  retained  or  returned  to  the  grantor.  The  facts  are, 
that  it  was  part  of  the  contract  that  the  grantor  should 
pay  out  of  the  consideration  the  expenses  of  the  deeds : 
that  the  money  should  be  paid  to  Johnson  as  a  trustee, 
and  that  he  should  apply  it  first  to  the  payment  of  these 
costs,  then  of  other  debts  due  from  Askew,  and,  if  there 
should  be  any  surplus,  should  pay  that  surplus  to  Askew. 
The  transaction  was  executed  according  to  these  stipula- 
tions. There  seems  to  me  no  ground  for  calling  this  either  a 
retainer  or  a  return  of  part  of  the  consideration  money.  In 
Mouys  V.  Leake  (a),  this  seems  to  have  been  expressly 
decided  by  Lord  Kenyon^  and  the  Court  of  King's  Bench* 
It  was  stipulated  in  that  case  that  the  grantor  should  pay  for 
the  deeds.  Immediately  after  the  payment  of  the  considera- 
tion money,  he  paid  the  bill  of  fees  to  a  clerk  of  the  plaintiff, 
the  grantee's  attorney.  And  notwithstanding  this  objec- 
tion the  Court  sustained  the  annuity.  In  Hurd  v.  Girdle- 
stone  {b)y  the  grantee  of  the  annuity  was  the  attorney  who 
prepared  the  securities,  and  retained  his  charges  out  of 
the  consideration  money,  including  a  charge  for  business, 

which,  by  neglect,  he  had  not  done,  and  yet  the  Court  of 
Common  Pleas  held  that  it  was  not  a  retainer  within  the 
act,  so  as  to  avoid  the  annuity.  I  can  see  no  objec- 
tion m  principle  to  these  cases.  If  it  be  lawful  to  sti- 
pulate for  the  payment  by  the  grantor  of  these  costs,  it 
seems  reasonable  enough  that  the  transaction  should  not 
be  avoided  by  the  execution  of  this  stipulation  in  the 
manner  mentioned  in  these  cases.  This  is  a  more  favour- 
er) 8  T.  R.  411 .  (/»)  1  Marsh.  407;  6  Taunt.  8. 

l2 
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Bxck.Ck,iHEq.  able  case.  Here,  the  consideration  was  paid  to  a  third 
^  '  V  party  as  a  trustee  for  the  grantor^  and  by  him  was  applied 
Aston  in  satisfaction  of  the  bill.  It  is  true  this  third  person  was 
GwiNNELL.  *^®  partner  of  the  grantee  and  interested  in  the  bilL  But 
it  is  difficult  to  say  that  the  transaction  can  be  either  a  re- 
turn or  a  retainer  when  it  is  a  transaction  with  a  third 
party,  and  the  purpose  is  just  and  lawful,  when  it  would 
not  have  been  so  with  the  grantee  hunself,  or  his  attorney 
representing  him. 

It  is  then  objected  to  the  part  of  the  prayer  respecting 
the  profits  of  the  office,  that  the  contract  is  void  by  the 
statute  of  5  &  G  Edw.  6,  c.  16.  I  am  not  able  to  perceive 
the  bearing  of  this  act  upon  the  present  question.  The 
object  of  that  law  was,  to  prohibit  corrupt  contracts  by 
which  a  right  to  an  office  or  a  right  to  exercise  any  of 
its  duties  might  be  obtained,  with  a  view  that  persons 
worthy  of  such  trusts  might  be  advanced  to  them.  This 
contract  seems  to  me  to  have  no  relation  to  that  subject* 
Forgetting,  for  the  moment,  that  this  is  a  mere  clerk- 
ship held  during  the  pleasure  of  the  chief  officer,  I  can- 
not avoid  recollecting  that  the  appointment  or  any  influ- 
ence used  or  to  be  used  for  the  purpose  of  obtaining  it,  is 
quite  remote  from  this  transaction.  I  cannot,  therefore, 
apply  any  argument  drawn  from  that  statute  to  the  point 
now  under  my  consideration. 

Another  class  of  cases  has  been,  with  more  plausibility, 
applied  to  this  controversy.  I  allude  to  that  class  which 
is  founded  on  principles  of  state  policy,  and  which  pro- 
tects the  servants  of  the  public  from  their  own  improvi- 
dence, and  secures  to  them,  in  defiance  of  their  own  acts^ 
the  possession  of  those  resources  derived  from  the  pub- 
lic, and  intended  to  enable  them  to  perform  their  public 
functions.  The.  pay  of  naval  and  military  officers,  and 
their  incapacity  to  assign  it  either  at  law  or  in  equity, 
after  some  hesitation,  at  last  established,  affords  the  most 
distinct  and  intelligible  instance   of   the  application  of 


HILARY  T£RM«   9  &  10  OEO.  IV.  H9 

this  rule.     The  office,  or  rather  the  profits  of  the  office  ^<?*.  Ch,  in  Eq» 

1829 

of  clerk   of  the  peace,    seems  another  instance  of  the  *  ^ 

same  character.  But  I  am  not  able  to  apply  that  prin-  Auton 
ciple  to  the  situation  of  the  defendant  Askew.  His  situa-  Xiwinnbll. 
tion  is  called  an  office,  but  its  nature  is  not  very  dis- 
tinctly explained.  This,  however,  is  represented,  that  he 
is  a  mere  clerk,  assisting  the  deputy  registrars,  receiving 
emoluments  for  business  done  at  the  pleasure  of  his  supe- 
riors. It  does  not  appear  to  me,  that  he  can  be  consi- 
dered as  an  officer  of  the  court.  And,  as  to  his  connection 
with  the  actual  execution  of  any  function  in  the  Preroga- 
tive Court,  there  is  none.  It  is  confined  to  receiving, 
during  the  pleasure  of  his  superiors,  certain  sums  earned 
by  the  labours  of  another  person  permitted  actually  to 
perform  there  these  functions.  I  cannot  sustain  this  ob- 
jection to  the  relief  prayed.  It  has  occurred  to  me  as  a 
doubt,  whether  I  ought  not  to  leave  the  plaintiffs  to  their 
remedy  by  action  as  to  this  fund;  or,  in  other  words, 
whether  the  transaction  amounts  to  an  assignment  in 
equity,  of  the  fund  in  the  possession  of  Mr.  GwinneU. 
This  turns  upon  the  order  dated  ^rd  June^  18^,  the 
same  day  with  the  deed.  There  is  in  the  deed,  so  far  as 
I  can  discover,  one  covenant  only,  really  material  to  this 
part  of  the  subject.  It  is  the  covenant  in  which  Mr.  Askew 
contracts,  that  the  hereditaments  and  premises,  and  the 
annual  sum  of  420/.,  shall  remain  and  be  unto  and  to  the 
use  of  the  said  Tlu^mas  Aston,  upon  the  trusts  previously 
declared*  I  may  also  mention  the  covenant  for  further 
assurance,  although  it  does  not  enumerate  any  particulars, 
but  is  expressed  in  general  terms,  viz.  for  effectuating  the 
trusts  and  purposes,  and  the  intents  and  meaning  of  the 
deed. 

I  do  not  find  that  the  cases  analogous  to  the  present  have 
been  numerous.  A  revocable  order  upon  a  fund,  and  a 
covenant  not  to  revoke  that  order,  which  this  covenant  in 
effect  is,  appears  to  throw  upon  the  covenantee  all  the 
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Exch.Ch.iuEq.  rights  which  the  subject  is  capable  of,  and  to  authorise 

the  Court  in  directing  the  account  prayed,  saving,  however, 
to  Mr.  Gwlnnelly  all  his  claims,  and  holding  him  responsible 
for  nothing  beyond  the  clear  balance,  to  the  amount  of 
4S0/.  per  annum.  It  appears  to  me,  that  to  this  extent 
the  plaintiffs  are  entitled.  1  will  leave  it  open  for  Mr. 
Gwinnell  to  insist  upon  all  the  deductions  to  which  the 
rules  of  law  and  equity  entitle  him. 

I  think,  therefore,  the  plaintiffs  entitled  to  a  sale  of  the 
real  estate,  and  to  an  account  of  the  profits  of  the  office* 
received  by  the  defendant  Gtcinnell,  for  the  benefit  of  the 
defendant  Askew.  1  think  Gmnnell  will  be  entitled  to  be  al* 
lowed  every  thing  he  paid  to  Mr.  Askew  before  the  service 
of  the  deed  upon  him,  which  was  on  the  2nd  of  August^ 
1 826.  I  must  also  give  costs  against  the  defendant  Askew: 
the  defendant  Gwinnell  must  have  his  costs  paid  to  liim 
by  the  plaintiffs,  to  be  repaid  by  Askew,  or  out  of  the  fund. 


18S8. 
iVow.l  1,12,1 8. 

J^^«o  BozoN  and  Another  r.  Williams  and  Others. 

Jan,  28.         

ThepoMcssion  J.  HIS  cause  was  heard  on  the  11th,  12th,  and  18th  days 
dewUb^hUso-  o(  November,  1828,  and  on  the  last-mentioned  day  was  ad- 
lidtor, is §0  usual  joumcd  for  judgment. 

and  to  much  in 

course  oftraus-        ^^^'  ^<^*'^^  »"<1  Mr.  Bet  hell  for  the  plaintiff*. 

actions,  that 

where  a  person       Mr.  Tresloce  and  Mr.  Walker  for  the  defendants. 

purchases  an 

formed* that  the       '^^^  ^^^^^  which  gave  rise  to  this  case,  and  the  argu- 

deeds  are  in  the 
hands  of  the  so- 
licitors of  the  owner  of  the  estate,  tiierc  i^  nothing  in  that  circumstance  which  renders  it  neceaaary 
for  him  to  inquire  under  what  circumstances  the  solicitor  holds  the  deeds.  And,  therefore,  where  a 
solicitor  acquires  by  contract  a  different  interest  beyond  what  his  character  of  solicitor  confers  (sodi 
as  an  equitable  mortgage),  it  is  incumbent  on  him  immediately  to  give  clear  and  distinct  nodce  of 
such  interest  to  all  persons  in  the  visible  ownership  of  the  estate.  And  such  a  case  is  not  within  the 
principle  of  the  cases  in  which  a  purchaser  of  land  has  been  held  bound  to  inquire  of  the  tenant  in 
possession  the  nature  of  his  interest 

A  mere  deposit  of  deeds,  even  without  a  word,  may  constitute  an  equitable  mortgage,  but  it  can 
only  occur,  as  against  strangers,  in  cases  where  the  possession  of  the  title  deeds  can  be  accounted  lor 
in  no  other  manner,  except  from  their  having  been  deposited  by  way  of  equitable  mortgage,  or  the 
holder  being  otherwise  a  stranger  to  tlie  title  and  to  the  lands. 
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mcnts  urged  in  support  of  them^  are  so  fully  gone  into  by  ^xcA.  Ch.  m  Ef 
the  Lord  Chief  Baron,  in  delivering  his  judgment,  that  any  ^ 

further  statement  of  them  is  unnecessary.  Bozon 

V. 

Williams. 

The  Lord  Chief  Baron. — This  bill  is  brought  to  en- 
force an  equitable  mortgage,  averred  to  be  made  by  a  de- 
posit of  deeds;  and  it  prays,  amongst  other  things,  that 
the  defendants  may  pay  to  the  plaintiffs  the  amount  of  their 
debt,  by  a  time  to  be  appointed,  or,  in  default  thereof, 
they  may  be  decreed  to  convey  the  legal  estate  in  the  sub- 
ject of  the  alleged  mortgage  to  the  plaintiffs,  or  as  they 
shall  direct.  The  transactions  out  of  which  the  claim 
arises,  are  long  and  mtricate.  Many  deeds,  and  some 
correspondence  and  parol  testimony  have  been  resorted  to 
in  the  argument.  I  have  thought  it  necessary  to  look  into 
the  whole,  that,  in  disposing  of  the  case,  I  might  be  con- 
fident I  had  obtained  a  minute  as  well  as  a  comprehensive 
view  of  all  the  facts  bearing  upon  it. 

The  plaintiffs  are  solicitors.  There  is  in  the  county  of 
Devon,  and  at  Plymouth  Dock,  or  its  neighbourhood,  a 
brewery  called  the  Tamar  Brewery.  In  the  year  1814, 
the  partners  in  this  concern  were  Bartholomew  Boyle 
Thomas,  Thomas  Franklyn  (a  person  examined  upon  this 
record  as  a  witness),  and  one  George  Squire,  now  deceased. 
Thomas  Franklyn,  whose  transactions  have  laid  the  founda- 
tion of  this  cause,  had  two-sevenths  of  the  concern,  and 
B.  B.  Thomas  and  G.  Squire  had  the  other  five-sevenths. 
These  partners  were  the  legal  owners  of  the  leasehold  pre- 
mises used  as  public-houses,  and  the  subject  of  the  equit- 
able mortgage  which  it  is  now  endeavoured  to  establish. 
Finding  their  affairs  were  very  deeply  embarrassed,  Messrs. 
Thomas,  Franklyn,  and  Squire,  enter  into  an  agreement 
for  the  purpose  of  arranging  them.  This  agreement  is 
dated  the  6th  August,  1817,  and  was  made  between 
Thomas  of  the  one  part,  and  Franklyn  and  Squire  of  the 
other;  and  by  it  they  agreed  that  the  actions  at  law  and 
suits  in  equity  then  depending  between  them,  should  be 
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E3tch.ch.inEq.  settled;  that  the  partnership  between  Thomas,  Franklf^m, 
^  *  V  and  Squire,  and  another  partnership  between  Franklyn  and 
BozoN  Squire,  should  be  dissolved;  and  that  all  the  debts,  assets, 
WiLUAMt.  ^^^  credits,  of  both  these  partnerships,  should  become  the 
exclusive  property  of  Thomas;  who,  on  the  other  hand, 
agreed  to  pay  the  debts  ascertained  by  the  schedule  annexed 
to  the  agreement,  which  were  supposed  to  be  all  the  debts 
due  from  the  partnership:  Franklyn  and  Squire  indemnify- 
ing Thomas  against  all  other  debts  contracted  by  them,  ex- 
cept certain  specified  demands  treated  as  not  being  proper- 
ly partnership  debts,  but  to  which  they  were  jointly  liable. 
These  debts  J%omas  took  upon  himself;  and  all  the  profits 
that  had  arisen  from  the  time  Franklyn  became  a  partner, 
were  to  be  accoimted  for  to  him ;  and  he  undertook  to 
pay  to  Franklyn  the  amount  of  what  Franklyn  had  paid 
for  his  share,  viz.  3,7147.  minus  the  amount  of  what 
Franklyn  should  appear  to  have  drawn  out  during  the 
partnership  on  his  private  account  and  applied  to  his  pri^ 
vate  use.  The  agreement  then  recited,  that  the  title-deeds 
of  three  of  the  public-houses  in  question,  and  which  were 
to  pass  to  Thomas  as  part  of  the  partnership  assets,  were 
lodged  with  Messrs.  Husbands,  of  Plymouth,  bankers,  as 
a  security  for  money  advanced  by  them  to  Franklyn  and 
Squire;  and  that  Husbands,  having  a  judgment  for  the 
same  debt,  had  issued  execution,  and  sundry  effects,  part 
of  the  Tamar  Brewery,  were  taken  by  the  Sheriff'  and 
sold,  but  the  money  had  not  been  paid  over;  and  it  then 
stipulated,  that  the  money  should  be  paid  to  Husbands; 
that  Thomas  should  discharge  the  remainder  of  the  debt 
to  Husbands,  so  as  to  liberate  the  deeds  pledged,  and  that 
thenceforth  those  deeds,  and  the  premises  to  which  they 
related,  should  be  considered  as  pledged  to  Franklyn  for 
the  sums  agreed  by  that  instrument  to  be  secured  to  him. 
In  pursuance  of  this  agreement,  in  the  following  year,  the 
debt  to  Messrs.  Husbands  was  discharged,  and  the  present 
plaintiff*,  John  Wells  Bozon,  who  was  Husbands  solicitor, 
giive  hb  receipt  for  the  amount,  and  acknowledged  having 
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received  oi  John  EUis^  Esq.  1,888/.  the  balance  due  from  Exch,Ch,inEq. 
Franklyn  and  Squire^  for  the  use  of  Messrs.  Husbands.         1829. 
This  receipt  is  dated  the  7th  May,  1818.     Bozon  also,  at         Bozon 
the  same  time,  signed  the  following  acknowledgment: —  ^' 

o  o  WlLLIAMfc 

"  Landon,  7th  May,  1818. 
"  The  deeds  of  the  public  houses,  the  property  of 
Messrs.  Thomas,  Franklyn,  and  Squire,  lodged  in  the 
hands  of  Messrs.  Husband  and  Son,  are  now  in  my  posses* 
sioD,  as  Franklins  solicitor,  under  the  agreement  of  the 
6th  August,  1817." 

I  consider  this  as  an  important  document,  because  John 
Ellis,  who  paid  the  money,  was  a  solicitor  himself  engaged 
in  these  transactions,  and  one  of  the  conveying  parties  to 
the  defendants.  Its  importance  arises  from  the  question 
of  notice,  because  it  gives  a  colour  and  construction  to 
much  of  the  evidence  introduced  upon  that  question. 
Persons  who  were  told  that  the  deeds  were  in  Bossons 
possession  (if  circumstances  led  them  to  a  communication 
with  Ellis  upon  this  subject),  were  fully  entitled  to  pre-> 
sume  that  Bozon  held  them  upon  the  footing  of  this  ac- 
knowledgment, that  is,  for  Franklyn,  and  as  his  solicitor. 
It  then  appears  that  the  plaintiffs  being  solicitors  and 
about  to  dissolve  their  partnership,  and  having  a  large 
sum  {viz.  1,164/.  I5s.  5d.)  due  to  them  on  account  of  bu- 
shiesa  done  for  Franklyn  and  Squire,  applied  to  Franklyn 
for  payment.  He,  they  say,  not  having  the  means  of 
payment,  in  November,  1819,  consented  that  they  (the 
plaintiffs)  should  hold,  as  equitable  mortgagees,  the  leases 
and  title-deeds  of  the  three  public  houses  before  alluded 
to,  by  way  of  security  for  their  debt,  and  that  the  same 
should  be  paid  out  of  the  monies  secured  to  Franklyn  by 
the  agreement  of  the  6th  August,  1817. 

The  transaction  with  Franklyn  in  1817,  left  Thomas  in 
sole  possession  of  the  brewery  and  its  appurtenances. 
He  appears  immediately  to  have  required  assistance.  In 
1818,  we  find  him  in  partnership  with  ElUs  and  Corbie; 
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Exch,Ch.imEq,  a  bankrupt  in  18^,  but  contesting  the  commission.     At 

^      ^  '  V     the  end  of  1820,   Corbie  withdrew  from  the  partnership, 

BozoN        and  EUis  alone  remained.     He  seems,  at  that  time,  to 

mm 

Williams,  have  been  a  mortgagee  of  the  plant,  these  leaseholds,  and 
other  premises.  The  two  defendants,  Williams  and  Wei- 
bore  Ellis,  appear  to  have  severally  made  large  advances 
to  Ellis  and  the  persons  engaged  in  the  partnership,  and, 
as  a  mode,  I  presume,  of  recovering  back  their  money, 
they  agreed  to  purchase  the  whole  concern.  This  was 
afterwards  carried  into  execution  by  agreement,  dated 
6th  November,  1821.  And  by  indenture  dated  1st  April, 
1822,  Thomas  assigns  all  his  interest  in  the  leaseholds  to 
the  defendants;  and  their  title  is  confirmed  by  indentures 
of  lease  and  release  of  the  20th,  and  21st  July,  182S,  be- 
tween John  Ellisof  the  one  part ;  Ramsbottom  of  the  second 
part;  one  WooUey  of  the  third  part;  CorWe  of  the  fourth 
part;  Everett  oxidi  Co.,  bankers,  of  the  fifth  part;  fFittiams 
and  Co.,  bankers,  of  the  sixth  part;  and  the  defendants 
William  Williams,  and  Welbore  Ellis,  of  the  seventh 
part ;  all  of  whom  thus  concur  in  making  a  title  to  the  de- 
fendants. This  deed  is  particularly  pointed  out  on  the 
part  of  the  plaintiffs,  in  order  to  notice  an  admission  con- 
tained in  it  on  the  part  of  John  Ellis,  that  he  was  not 
then  in  a  condition  to  assign  and  deliver  the  leases  of  the 
public-houses  in  question  to  the  defendants,  but  which  un-^ 
questionably  refers  to  Franklyris  lien  upon  them.  We 
come  next  to  the  transaction  of  1824;  the  arrangement 
between  Franklyn  and  the  defendants,  upon  which,  in  a 
great  measure  this  cause  depends.  Franklyn  sold  them  all 
his  interest  for  1,500/.,  of  which  the  greater  part  was  to 
be  applied  in  satisfaction  of  certain  debts  owing  from 
Franklyn.  This  arrangement  was  reduced  into  writing, 
in  an  agreement  dated  26th  February,  1824,  and  made 
between  Joseph  Carter  Wood,  and  FranMyn,  but  which 
did  not  contain  the  slightest  reference  to  any  charge  or 
lien  created  by  Franklyn  on  any  of  the  public  houses  in 
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question,  and  which  was  followed  by  a  series  of  deeds,  all  Exch.  Ch.inEq, 
dated  on  the  1st  June,  1824.  v-l!^L^ 

The  first  question  mooted  upon  these  facts,  was,  whe-  Bozon 
ther  Franklyn  was  not  a  necessary  party  to  the  suit.  The  Williams. 
opinion  1  have  formed  upon  the  merits  relieves  me  from 
the  necessity  of  considering  that  point.  The  merits  are, 
whether  the  plaintiffs  are  equitable  mortgagees,  and 
entitled  to  relief  against  the  defendants,  in  consequence 
of  their  having  notice  of  the  deposit.  There  seems 
no  reasonable  doubt  that  the  plaintiffs  are  equitable 
mortgagees  as  against  Franklyn,  and  entitled  to  all  the 
remedies  attached  to  that  character.  It  is  nevertheless 
surprising,  that  the  plaintiffs,  being  Franklyn's  solici- 
tors, and  perfectly  apprized  of  Franklyris  embarrassed 
situation,  should  rest  a  fact  so  important  to  their  se- 
curity upon  parol  testimony  only,  and  that,  accidental 
conversation.  The  original  conversation  in  which  the 
contract  was  made,  seems  to  have  passed  in  the  presence 
of  jBosron  and  Franklyn  alone. 

The  next  question  is  on  the  notice.  Here,  before  ad- 
verting to  the  evidence,  it  is  proper  to  explain,  that  I 
chink  notice  of  Bozans  possession  of  the  title-deeds, 
and  notice  of  the  debt  from  Franklyn  to  Bozon  arc 
not,  either  severally  or  conjointly,  that  notice  which 
will  entitle  the  plaintiffs  to  the  relief  they  ask  by  this 
bill.  The  possession  of  the  client's  deeds  by  his  so- 
licitor is  so  usual,  so  much  in  the  ordinary  course  of  trans- 
actions, that  there  is  nothing  in  it  which  should  put  a  pur- 
chaser upon  inquiry ;  but,  in  this  case,  there  is  still  less  in 
that  circumstance,  because  Ellis,  from  whom  the  defend- 
ants bought,  was  in  the  actual  possession  of  a  written  ac- 
knowledgment from  Bozon,  that  it  was  as  solicitor  for 
Franklyn  that  he  held  those  deeds.  Notice  of  the  fact 
that  Bozon  had  the  custody  of  the  leases  was  so  far  from 
imposing  upon  Ellis,  or  Thomas,  or  the  defendants,  the 
duty  of  inquiring  upon  what  terms  Bozon  held  them,  that, 
in  my  opinion,  the  moment  Bozon  acquired,  by  contract 
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Exeh,auiHEq,  wIth  Frankly n,  an  interest  in  the  leaseholds  beyond  what 
V      J  '  ^     liis  character  of  solicitor  conferred^  it  became  incumbent 
BozoN        upon  him  to  communicate  the  fact  to  EUiSy  or  Thomas^ 
Willi  4M8.     ^^  *^®  defendants,  or  whoever  was  in  the  visible  owner- 
ship of  the  Tamar  Brewery,  and  it^appurtenances.     It  is 
to  him,  and  not  to  the  other  side,  that  laches  is    to  be 
imputed  at  this  period  of  the  transaction. 

Then,  as  to  notice  of  the  fact  that  the  plaintiffi  had  « 
demand  for  business  upon  FranklyUf  that  is  not*  any 
more  than  the  other,  the  notice  requisite  to  the  plaintiffs' 
case:  it  stops  short  of  what  they  must  shew.  If  the  point 
now  in  discussion  were  whether  the  Court  ought  to  com- 
pel the  plaintiffs  to  deliver  up  the  leases  to  WilUanu  and 
EUis^  the  notice  of  the  debt  might  be  material;  but  the 
present  question  is,  whether  the  Court  shall  establbh  the 
plaintiffs'  claim  against  the  land.  My  opinion  is,  that  the 
plaintiffs,  to  succeed  in  this  suit,  must  fix  upon  the  de- 
fendants actual  or  constructive  notice  of  the  agreement  be- 
tween Franklyn  and  the  plaintiffs,  by  which  the  deeds 
were  to  remain  in  their  custody,  as  a  security  for  their 
debt.  They  say  this  is  done;  it  is  for  me  to  examine 
how  far  this  assertion  is  borne  out  by  facts.  The  defend- 
ants upon  their  oaths  deny  it  distinctly  and  positively;  it 
must  therefore  be  proved  against  them  by  two  witnesses; 
or,  at  least,  by  one  witness  and  circumstancesj  and  in  suck 
a  way  as  to  establish  it  satisfactorily.  Franklyn  is,  I  thiaks 
the  only  witness  who,  by  parol,  proves  direct  personal 
notice  upon  either  of  the  defendants.  His  competency 
was  objected  to,  perhaps  with  justice,  but  I  shall  dismiss 
the  question,  because  his  deposition  was  read,  and  a  slight 
examination  will  shew  how  little  reliance  can  be  placed  on 
it.  What  I  shall  first  particularly  point  out,  is  evidence 
favourable  to  the  defendants :  I  select  it  because  it  is  of 
the  highest  character;  I  mean  the  deeds  which  passed 
under  Franklyn  s  hand  and  seal.  The  first  and  most  im- 
portant deed  is  the  general  agreement  between  Franklyn 
and  the  defendants,  dated  the  1st  of  Jttne,  1824.  This  in- 
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strument  contains  a  recital  of  the  leases  and  an  agree-  Exeh,Ch.inEq, 

1829 
ment  on  the  part  of  Franklyn,  to  assign  them  to  the  de-     ^  '  ^ 

fendantSy  but  without  the  least  intimation  that  they  were  Bozon 
subject  to  any  such  charge  as  that  to  which  Franklyn  now  Williams^ 
swears,  and  of  which  he  pretends  he  had  given  them  ex- 
press notice.  The  instrument  contains  also  a  recital  that 
Franklyn  was  indebted  to  various  persons,  of  whose  names 
he  had  delivered  a  list  to  the  defendants,  and  the  defend- 
ants covenant  with  Franklyn  to  discharge  those  debts ; 
but  here  again  there  is  no  intimation  that  any  of  the 
creditors  had  a  charge  or  lien  upon  the  premises. 

It  may  perhaps  be  doubtful,  upon  the  circumstances,  whe- 
ther or  not  Franklyn  can  sustain  an  action  upon  this  cove* 
nant,  against  the  defendants,  for  not  relieving  him  from 
the  plaintifis'  debt;  it  is  no  part  of  my  duty  now  to  discuss 
that  question*  The  important  observation  is,  that  though 
Franklyn  insists,  with  some  colour,  that,  in  this  clause,  he 
was  stipulating  with  the  defendants  for  the  payment  to 
the  plaintiffs  of  this  identical  debt,  there  is  not  the  slight- 
est allusion  to  any  charge  or  lien  for  securing  it.  How 
are  these  omissions  to  be  accounted  for?  And  with  this 
deed  in  my  hand,  what  reliance  can  I  place  upon  Frank- 
lytfs  testimony,  when  he  deposes,  not  only  to  the  fact  of 
the  equitable  mortgage,  but,  in  opposition  to  the  oaths  of 
the  defendants,  swears  that  he  had  given  the  defendants 
clear  and  distinct  notice  of  it?  The  effect  of  these  instru- 
ments does  not  stop  here;  the  leaseholds  are  actually  as- 
signed to  the  defendants  by  a  separate  deed  of  the  same 
date,  and  which  deed,  containing,  as  it  does,  covenants 
against  existing  incumbrances,  and  for  further  assur- 
ance, is  totally  inconsistent  with  his  story.  How  is  it 
possible  to  suppose,  that,  previous  to  executing  these 
deeds,  Franklyn  had  actually  communicated  to  Williams 
the  equitable  charge  now  in  question,  and  that  Williams 
accepted  the  property  with  this  charge?  I  cannot  hear 
it  said  that  Franklyn  did  not  know  what  he  signed.  That 
ia  to  be  listened  to  only  where  fraud  or  imposition  is 
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BjKh.ck.iMEq.  charged;  but  there  is  not  in  this  case  the  least  colour  for 
°  ^  such  an  imputation.  I  must  consider  these  documents,  there- 
fore, as  contradicting  the  testimony  otFranklyn,  and  strong- 
ly confirming  the  answer  of  the  defendants.  The  next 
document  used  in  the  argument  which  I  shall  notice,  is 
the  list  of  debts  signed  by  Franklyn^  and  produced  from 
the  custody  of  the  defendants,  and  in  which  the  plaintiffs' 
claim  on  Franklyn  is  stated.  I  assume  this  paper  to  be 
the  list  of  Franklyn' s  debts  referred  to  in  the  agreement 
of  the  1st  of  June 9  1824,  and  which  debts  the  defendants 
covenant  with  Franklyn  to  discharge.  This  is  said  to  af- 
ford evidence  that  the  defendants  had  notice  of  the  depo- 
sit :  it  shews  that  they  knew  of  a  claim  by  the  plaintiffs 
upon  Franklyn,  but  nothing  more.  There  has  been  cer- 
tainly some  misimderstanding,  but  there  is  not  in  the  list 
the  slightest  allusion  to  the  lien  or  charge  now  in  ques- 
tion, or  to  the  contract  of  deposit;  an  omission  which 
seems  to  me  irreconcileable  with  Franklyn*s  testimony, 
that  he  had  spoken  of  it  openly  to  Williams. 

For  the  purpose  of  proving  their  proposition,  the  plain- 
tiffs also  resort  to  two  letters,  one  dated  in  November,  1823, 
from  Franklyn  to  Amory,  the  solicitor  of  the  defendants, 
and  the  other  from  Franklyn  to  the  defendant  Williams 
himself.  The  expressions  in  both  these  letters  are  suflS- 
ciently  accounted  for  by  the  treaty  for  the  liquidation  of 
Franklyn  s  debts,  and  the  known  and  acknowledged  fact 
that  Bozon  had  the  custody  of  the  leases  as  Franklyris 
solicitor.  In  the  letter  to  Amory,  is  a  statement  by  Framk' 
lyn  of  his  debts,  and  of  the  measures  he  had  taken  to 
compromise  them.  If  it  had  not  been  known  that  Bozon 
.had  the  leases  as  Franklyn  s  solicitor,  and  that  he  had  a 
demand  upon  Franklyn,  the  expression  in  this  letter  might 
have  put  Amory  upon  inquiry,  but  they  appear  to  be 
quite  satisfied  by  these  two  facts,  and  did  not  in  the 
least  suggest  a  contract  of  equitable  deposit,  or  any  thing 
beyond  the  possibility  of  the  common  lien  of  an  attorney, 
a  claim  quite  different  from  that  which  is  now  contended 
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for.     The  letter  to  Williams  contains  also  a  list  of  Frank-  ^^h.  ck  in  Bq, 

1329. 
lyns  debts,  and  only  mentions  the  plaintiflTs  demand  among     v     "^  '  ^  • 

them,  without  referring  to  the  leases  at  all.     The  obser-        Bozov 
yation  upon  it  is,  therefore,  feebler  than  upon  the  other      Williams. 
letter. 

Another  fact  pressed  upon  the  Court  on  this  subject 
is  a  pencil  memorandum,  proved  to  be  the  hand-writing 
of  Mr.  Amory^  on  a  schedule  to  a  deed,  between  John 
Ellis  (the  person  to  whom  Bozon  gave  the  acknowledg- 
ment that  he  was  in  possession  of  the  deeds  as  solicitor  to 
Franklyn,)  and  the  defendants,  with  several  other  persons. 
It  appears  that  Ellis  had,  in  the  course  of  these  trans- 
actions, become  the  proprietor  of  this  brewery,  and  ac- 
quired an  important  interest  in  its  appurtenances,  and, 
among  others,  the  public  houses,  the  subject  of  this  cause. 
The  defendants,  having  made  large  advances,  were  desirous 
to  purchase  the  concern,  and  a  deed  is  entered  into  be- 
tween Ellis  and  the  defendants  for  that  purpose.  It  is 
dated  the  6th  November ^  1821,  and  by  it  Ellis  agrees  to 
sell  to  Williams  and  Ellis,  at  a  valuation*  his  interest  in 
the  leases,  stock,  &c.,  mentioned  in  the  second  schedule 
to  the  said  indenture;  and  the  indenture  contains  a  cove- 
nant that  the  third  schedule  is  a  true  and  perfect  account 
of  all  the  charges  and  incumbrances  on  the  premises,  of 
which  he  (Ellis)  had  any  notice,  except  such  as  are  speci- 
fied in  the  body  of  the  deed.  Now,  there  is  no  allusion, 
either  in  the  deed  or  in  the  schedule,  to  the  plaintiff's  debt ; 
which  very  clearly  shews  that  Ellis,  who  was  an  attorney, 
and  who  was  in  the  actual  possession  of  Bozon* s  written 
acknowledgment  that  he  held  the  indentures  of  lease,  did 
not  understand  that  this  possession  was  coupled  with  an 
equitable  mortgage  of  the  messuages.  The  pencil-mark 
on  the  schedule  used  for  the  plaintiffs,  is  represented  to 
amount  to  an  admission  of  notice  of  the  equitable  mort- 
gage now  in  question,  in  opposition  to  Amory^s  denial  con- 
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Erc/i.  Ch.  in  Eq.  taincd  in  his  deposition.  But  it  is  impossible  to  draw  any 
w  '  V     such  conclusion  from  it.    Inferences  from  extraneous  facts, 

BozoN  impeaching  the  truth  of  a  solemn  denial  upon  oath,  ought 
Williams,  at  least  to  be  clear  and  direct;  and  such  can  hardly  be 
said  to  belong  to  the  memorandum  in  question,  even  sup- 
posing it  was  both  distinct  and  intelligible,  which  it  is  not. 
I  find  myself  quite  unable  to  say  of  what  words  it  is  com- 
posed; nor  can  I,  in  any  way,  determine  what  ^mory  meant 
by  it:  it  is  sufficient,  for  the  present  purpose,  to  say,  that 
it  conveys  no  distinct  intimation  respecting  the  present 
subject,  and,  if  it  did,  would  carry  it  no  further  than  to  an 
attorney's  claim  of  lien  on  his  client's  deeds.  And  I  may 
add,  by  the  way,  that,  it  Amor y  merits  credit,  the  plaintiff's 
first  open  claim  was  a  claim  of  this  description,  and  not 
the  claim  made  upon  this  record. 

The  next  circumstance  relied  upon  by  the  plaintifik,  aft 
evidence  of  notice,  is  the  deed  of  the  21st  July,  182S,  to 
which  the  defendants  are  parties :  it  is  the  assignment  from 
John  Ellis  and  others,  to  Williams  and  fVdbore  ElUs, 
the  defendants.  It  is  there  recited  that  John  Ellis  was 
not  in  a  condition,  at  that  time,  to  assign  and  deliver  the 
leases  in  question,  with  some  others,  to  Williams  and  Wei- 
bore  Ellis;  and  the  notice  of  this  incapacity,  which  the  re- 
cital demonstrates,  is  treated  as  notice  of  this  supposed 
equitable  mortgage.  Whereas,  it  is  quite  obvious  that 
this  recital  must  have  had  in  view  Franklyn's  claim  under 
the  agreement  of  August ^  1817,  which,  to  the  knowledge 
of  all  the  parties,  limited  and  fettered  John  Ellis's  power 
over  these  leases,  but  goes  no  step  beyond  it.  This  is  too 
clear  for  discussion. 

It  has  been  argued,  that  these  circumstances,  or  some 
of  them,  if  they  do  not  amount  to  notice,  placed  the  de- 
.fendants  under  the  necessity  of  inquiring  of  Boxon  on 
what  terms  he  held  the  leases,  in  which  case  they  would 
have  obtained  the  notice;  and,  in  support  of  this  argu- 
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Aient,  Daniels  y.  Davidson  (a)»  and  other  cases  establishing  Exck.  Ch  in  Eq 
that  proposition,  were  cited.  That  proposition  is,  that,  if  a 
purchaser  of  land  sees  a  tenant  in  possession,  he  is  bound  to 
inquire  of  that  tenant  what  his  interest  is,  and,  if  he  does  not, 
he  must  take  the  consequences.  If  the  present  case  ranged 
within  that  class  of  cases,  I  should  come  to  the  conclusion 
which  the  plaintiffs  desire ;  but  it  seems  to  me  of  an  en- 
tirely different  description.  A  tenant  seen  in  the  actual 
possession  of  the  knd  may  have  in  it  almost  any  extent  of 
interest:  he  may  be  tenant  from  year  to  year,  for  any 
number  of  years,  for  life  or  lives;  or  he  may  hold  under  an 
agreement  upon  any  conditions.  It  would  be  highly  in- 
equitable that  he  should  not  have  the  just  benefit  of  his 
preyious  contract,  when  the  purchaser  knows  that  the 
tenant  has  some  interest  or  other,  without  knowing  what, 
and  not  only  has  the  means,  but  is  called  upon  to  ascertain 
what  it  is.  In  the  present  case,  the  plaintiffs  have  no  pos- 
session denoting  any  interest  in  the  land;  they  had  the 
parchments,  and  had  them  naturally  as  the  law-agents  of 
the  owner;  and  they  held  this  out  under  their  hands  to  all 
concerned. 

Again,  it  is  stated  to  have  been  decided,  that  the  mere 
deposit  of  deeds  constitutes  an  equitable  mortgage,  even 
without  a  word  being  said;  and  from  this  it  is  argued, 
that,  when  the  defendants  knew  the  plaintiffs  had  the 
deeds,  they  should  have  inferred  that  it  was  as  mortgagees. 
Where  it  has  been  so  decided,  it  has  always  been,  where 
the  possession  could  be  accounted  for  in  no  other  way, 
or  the  holder  was  otherwise  a  stranger  to  the  title  and  tlie 
lands.     I  concur  entirely  with  those  eminent  persons  who  | 
regret  the  inroad  which  the  doctrine  of  mortgage  by  mere  \ 
deposit  has  made  upon  the  wise  provisions  of  the  statute  / 
of  frauds.     So  far  as  it  has  been  carried  by  a  course  of  ' 
decision,  I  think  it  my  duty  to  follow,  but  no  further.     It 
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fircA.  Ck,  in  Eq,  does  not  appear  to  tne  to  be  just,  in  support  of  such  a 

doctrine,  to  strain  equivocal  circumstances  into  evidence 
of  notice  most  positively  denied  upon  oath,  and  to  impose 
upon  a  purchaser,  in  favour  of  a  solicitor,  the  task  of  ask- 
ing that  solicitor  whether  the  representation  made  by  him, 
under  his  hand,  is  true  or  false.  In  truth,  I  think  the 
negligence  is  to  be  imputed  to  the  plaintiffs.  They  were 
so  connected  with  Franklyn^  and  with  the  concern  of  the 
Tamar  Brewery,  that  they  could  not  have  been  ignorant 
of  what  was  passing.  They  must  have  known  of  the  vari- 
ous transfers  which  took  place.  No  other  person  is 
brought  forward  as  the  solicitor  of  Franklyn.  It  is  mar- 
vellous that  it  did  not  occur  to  them  after  the  equitable 
mortgage  was  made,  as  they  say,  to  give  a  formal  and  a 
written  notice  to  some  of  the  parties  through  whose  hands 
the  concern  passed,  of  the  change  in  their  situation,  and 
that  they  were  become  equitable  mortgagees,  by  a  secret 
conversation,  and  were  no  longer  mere  solicitors  in  posses- 
sion of  their  clients*  papers.  The  liabiHty  of  the  defend- 
ants to  Franklyn  upon  the  covenant  contained  in  the 
agreement  of  June^  1824*,  and  their  right  to  a  decree  for 
delivery  to  them  of  those  deeds  without  paying  the  debt, 
the  subject  of  the  covenant,  are  questions  which  do  not 
arise  in  this  cause.  As  notice  is  not  established,  I  am  of 
opinion  the  bill  must  be — 

Dismissed,  with  costs. 
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John  Groves  r.  Levi  Groves.  ^^TTl^T 

The  biU  stoted  an  indenture,  dated  3l8t  December,  1812,     ^^'7^2^^^^^' 
made  between  John  Gladwyn,  of  the  first  part;  the  plain-      Feb.  3rd. 
tiff,  of  the  second  part ;  the  plaintiff's  late  brother,  Simon  ^***  fo'  **»«  «>«- 

.  vcyanceofan 

woves,  of  the  third  part;  Thomas  Fox^  Gentleman,  of  the  esute,  alleged 
fourth  part ;  John  Golding,  of  the  fifth  part ;  and  Bamch  t<f  have^beet!* 
Fox,  of  the  sixth  part;  by  which,  in  consideration  of  the  '^JJiJ'jJJ^b  T** 
sum  of  500/.  paid  by  the  plaintiff  to  John  Gladwyn,  and  andtoha^ebcen 
of  the  sum  of  250/.  therein  expressed  to  be  paid  by  Simon  ancestor  of  the 
Groves  to  John  Gladwyn,  John  Gladwyn  granted,  bar-  truitee"for  the* 
cained,  sold,  aliened,  enfeoffed,  conveyed,  and  confirmed,  plaintiff,  dis- 

^  ^  ^  missed)  but 

unto  Thomas  Fox,  and  his  heirs,  divers  hereditaments  without  costs; 
and  premises  therein  described,  (that  is  to  say),  certain  written  agreed 
premises  therein  mentioned,  as  agreed  to  be  purchased  by  Jjjfn*?'!?^**'** 
the  plaintiff  at  the  price  or  sum .  of  500/.,  as  also  certain  signed  by  the 
premises  agreed  to  be  purchased  by  the  said  Simon  Groves  cestor,  and  no 
at  the  price  or  sum  of  250/.,  to  hold  the  former  premises  o?trJpIymcS^ 
to  the  uses  therein  mentioned,  but  to  hold  the  other  pre-  ©f  the  purchase 

•  money  by  the 

mises,  that  is  to  say,  those  agreed  to  be  purchased  by  Si-  pinintiflr;  though 
man  Groves  at  the  price  of  250/.,  to  such  uses  as  the  dence  ofi 


con- 


said  Simon  Groves  should,  in  manner  therein  mentioned,  u**!  ^^"A^ 

'  *    by  the  plamtifT, 

appoint;    with  remainder  to  the  use  of  the  said  Simon  and  of  con^eraa- 

^  ,,.  .  r      u-  ^        1  IT  -J       *      tions  in  which 

irroves,  and  his  assigns,  tor  his  natural  life;  remainder  to  the  defendant's 
the  use  of  the  said  Thomas  Fox,  and  his  heirs,  during  the  gto^^aTuie 
natural  Ufe  of  the  said  Simon  Groves,  in  trust,  for  the  sole  plaintiff  had 

purchased  the 

benefit  of  the  said  Simon  Groves,  to  the  intent  that  any  property  in  his 
wife  of  Simon  Groves  might  not  be  entitled  to  dower ;  with  "i^w^if^iying 
remainder  to  the  use  of  the  heirs  of  the  said  Simon  Groves,  'i!"  *  ^^^  ^\. 

'    the  county ;  this 

for  ever:  and  a  fine,  levied  pursuant  to  a  covenant  in  the  evidence  was 
said  indenture.     The  bill  further  stated,  that  although  contradictory. 

Sembie: — that 
this  Court  will 
not  aisist  a  par- 
ty in  getting  back  an  estate  conveyed  by  him  for  an  illegal  purpose,  as,  to  enable  the  grantee  to  vote  * 
at  an  election,  or  to  sit  in  Parliament,  even  though  it  has  not  been  used  for  the  Illegal  purpose. 

The  Court  will  not,  generally  speaking,  enforce  an  agreement  wholly  voluntaiy,  and  without 
con&ideration.  a^ 
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Kxc/i.Ci.inEq,  it  was  in  the  said  indenture  expressed  that  Simon  Graces 
1821). 

>  had  agreed  to  purchase,  at  the  price  of  250/.,  the  meadow- 
Groves  land  thereui  described ;  yet  the  fact  was,  that  the  purchase 
Groves.  ot  the  Said  premises  was  made  for  and  on  behalf  of  the 
plaintiff;  and  the  250/.,  the  purchase-money  for  the  same, 
was  paid  to  the  said  John  Gladwyn^  not  with  or  out  of  the 
monies  belonging  to  the  said  Simon  ChroveSf  but  with  and 
out  of  the  proper  monies  of  the  plaintiff,  and  the  agreraieiit 
and  understanding  between  the  said  Simon  Groves  and 
the  plaintiff  was,  that  Simon  Chroves,  though  the  conTey- 
ance  was  made  to  him  as  aforesaid,  was  to  hold  the  pre- 
mises so  conveyed  to  him,  as  a  trustee  for  plaintiff,  and  was 
to  execute  a  proper  conveyance  thereof  to  plaintiff,  or  as 
he  should  direct,  when  called  upon  so  to  do ;  and  be  ac- 
cordingly made  and  signed  one  or  more  acknowledgments 
or  memorandums  in  writing  to  that  effect;  that  Sknom 
Groves  really  was  a  trustee  for  plaintiff  of  the  premises  so 
purchased  of  the  said  John  Gladwyn  at  the  price  of  25(ML, 
and  conveyed  to  the  said  Simon  Groves ;  and  that  Simon 
Groves  never  was  in,  or  ever  entered  into,  the  possession 
of  the  premises  so  conveyed  to  him,  or  into  the  receipt  of 
the  rents  and  profits  thereof,  or  of  any  part  thereof;  but, 
on  the  contrary,  the  plaintiff,  as  the  owner  thereof,  upon 
the  said  purchase  thereof  being  made,  entered  into  posses- 
sion thereof,  or  into  the  receipt  of  the  rents  and  profits,  and 
had  ever  since  continued,  and  still  was,  in  such  possession 
or  receipt ;  that  Simon  Groves  died  on  the  Gth  day  otJanu- 
ari/,  \823y  intestate,  leaving  the  defendant,  his  nephew  and 
heir-at-law,  upon  whom,  as  such  heir-at-law,  the  said  pre- 
mises descended :  but  the  defendant,  knowing  that  Simon 
Groves  was  a  trustee  thereof  for  the  plaintiff,  afler  the 
death  of  Simon  Groves,  and  on  the  20th  February ^  1824, 
signed  an  acknowledgment  or  undertaking  in  writing,  re- 
specting the  said  premises,  to  the  following  effect: 

*'  I  acknowledge  that  the  close  of  land,  an  allotment  on 
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Gladwyn  and  others  to  my  late  uncle  Simon  Groves,  was 


t€ 
t€ 


paid  for  with  the  money  of  my  uncle  John  Groves,  and        Guov&s 

•I 

was  so  conveyed  to  my  said  uncle  Simon,  to  make  him       grovcs. 

**  a  vote  for  the  county;  and  I,  having  no  claim  to  the  said 

land,  excepting  as  heir-at-law  of  my  uncle  Simon,  do 

hereby  agree  to  convey  it  to  my  uncle  John,  when  re- 

*'  quired  by  him  to  do  so,  without  any  further  considera- 

''  tion ;  but  my  said  uncle  Jo/tn  is  to  indemnify  me  from  all 

**  expense  of  the  conveyance.  D^ted  20th  February,  I82i: 

Levi  Groves.'' 
Witness  to  the  signing)    S.  Luckham, 

of  the  above.  /   Gerd,  Sampson. 

The  bill  prayed  that  the  defendant  might  be  decreed 
to  execute  a  proper  conveyance  to  the  plaintiff,  or  as  he 
should  direct,  of  the  premises,  and  an  injunction  to  restrain 
the  defendant  from  proceeding  in  ejectment. 

The  defendant,  by  his  answer,  denied  all  knowledge  of 
the  circumstances  under  which  the  property  was  purchased 
and  conveyed  to  Simon  Groves:  and  contended,  that  Si' 
man  Groves  was  the  actual  owner  of  the  premises,  and  in 
the  possession  thereof;  and  that,  upon  his  decease,  the 
premises  descended  to  the  defendant  as  his  heir-at-law. 
The  defendant  admitted,  that,  after  Simon  Groves' s  death, 
he  signed  the  acknowledgment  set  forth  in  the  bill,  but  al- 
leged that  he  signed  the  same  through  ignorance  of  the 
facts,  and  in  reliance  on  the  representations  of  the  plain- 
tiff, as  to  the  circumstances  under  which  the  property  had 
been  purchased  and  conveyed ;  which  representations  he 
had  since  discovered  and  believed  to  be  wholly  untrue :  and 
that  he  was  induced  to  sign  such  acknowledgment,  and  to 
trust  to  the  representations  of  the  plaintiff,  in  consequence 
of  the  promises  and  assurances  of  the  plaintiff,  that  he 
would  assist  him  in  his  trade. 

Both  parties  entered  into  evidence.     The  general  effect 


166  CAS£S  IN  TUE  £XC11£QU£B, 

ExcKOuiuEq.  of  the  evidence  beinff  detailed  in  the  judcrmenty  it  b  suffi- 

1829  •      ^ 

cient  to  state,  that  the  plaintiff  proved  the  execution  of  the 
conveyance;  the  payment  by  him  of  the  expenses  of  the 
conveyance;  that  he  had  always  been  in  possession;  that 
Simon  Groves  had  never  been  in  possession;  and  that, 
in  conversation  with  various  persons,  Simon  Crroves  had 
repeatedly  stated  that  the  land  was  his  brother's  (the 
plaintiff's),  and  had  been  bought  in  Simon  Groves's  name, 
for  the  purpose  of  giving  him  a  vote  for  the  county.  The 
evidence  also  tended  to  negative  any  fraud  on  the  part  of 
the  plaintiff  in  obtaining  the  acknowledgment  from  the  de- 
fendant. The  defendant  examined  several  persons,  to 
prove  declarations,  both  by  the  plaintiff  and  the  defend- 
ant, that  the  land  in  question  was  the  property  of  Sim<m 
GroveSy  and  that  the  plaintiff  was  in  possession  only  as  te- 
nant to  Simoti  Groves. 

Mr.  Jervis,  and  Mr.  Lovai,  for  the  plaintiff. — ^The  de- 
fendant, having  signed  an  acknowledgment  that  he  is  a 
trustee  for  the  plaintiff,  cannot  now  relieve  himself  from 
that  admission.  This  case  is  stronger  than  Gascoigne  ▼• 
Thuring  (a),  in  which  the  evidence  was  not  sufficient  to  es- 
tablish the  trust.  In  Curtis  v.  Perry  (6),  the  Court,  it  is 
true,  would  not  interfere  where  ships  had  been  registered 
in  the  name  of  another  person,  with  a  view  of  enabling  the 
real  owner  to  employ  them  in  contracts  Mrith  government, 
which,  as  a  member  of  Parliament,  he  was  restricted  by  law 
from  doing.  But  the  distinction  between  that  case  and 
the  present  b,  that  there  the  illegal  purpose  had  been  an- 
swered, here  it  has  not;  for  Simon  Groves  never  voted  in 
respect  of  thb  property.  In  Ward  v.  Lani  (c),  where  a 
father  executed  a  bond  to  his  daughter,  to  avoid  the  pay- 
ment of  taxes,  but  always  kept  it  by  him,  the  Court  consider- 


(^0  I  Vern.  366.  {h)  6  Ves.  740. 

(f )  Prci'.  ill  CLuucery,  182. 
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ed  it  as  an  incomplete  transaction^  and  thoui^ht  that,  if  the  F^ch,  Ch.  inEq. 
daughter  had  obtained  possession  of  the  bond,  relief  would  ^o  o, 
be  granted  against  it.  And  in  Birch  v.  Blagrave  (a),  where 
a  man  made  a  fraudulent  conveyance  of  his  estate,  thinking 
that,  by  so  doing,  he  might  swear  to  his  want  of  qualifica- 
tion to  serve  the  office  of  SherifT,  but  did  not  in  fact  take 
the  oath,  and  afterwards  paid  the  fine,  and  by  his  will  de- 
vised the  estates,  the  Court  relieved  against  the  conveyance, 
the  illegal  purpose  for  which  it  had  been  executed  not 
having  been  answered.  So,  in  Platamore  v.  Staple  (b), 
an  injunction  was  granted,  to  restrain  the  defendant  from 
suing  for  a  rent-charge  granted  to  qualify  him  to  sit  in 
Parliament,  the  purpose  for  which  it  was  granted  never 
having  been  answered. 

Mr.  Mo^e  and  Mr.  Warry^  for  the  defendant. — The 
question  is,  whether  there  is  such  a  resulting  trust  for  the 
plaintiff  as  entitles  him  to  come  into  this  Court  for  a  con- 
veyance. To  entitle  him  to  the  assistance  of  this  Court, 
he  should  come  with  clean  hands,  which  he  does  not;  for, 
according  to  his  own  witnesses,  this  conveyance  was  made 
for  a  fraudulent  and  illegal  purpose.  There  is  no  evidence 
that  the  estate  was  purchased  with  the  plaintiff*s  money. 
The  assertion  that  the  conveyance  was  made  to  Simon 
Groves,  with  a  view  of  giving  him  a  vote  for  the  county,  is 
wholly  at  variance  with  the  uses  declared  by  the  convey- 
ance ;  for  the  same  object  might  have  been  effected  by  giv- 
ing Simon  Groves  only  a  life  estate.  There  can  be  no  trust 
without  a  writing,  unless  it  arise  by  operation  of  law.  In 
the  present  case,  there  is  no  declaration  of  trust  in  writing, 
nor  is  there  any  resulting  trust  by  operation  of  law.  The 
circumstance  relied  on,  that  the  conveyance  was  to  give  a 
colourable  vote  for  the  county,  is  directly  opposed  to  any 
resulting  trust  by  operation  of  law,  for  to  operate  such  a 

C/i)  Ambl.  264.  (6)  Coop.  C.C.  250. 
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Exek,  ch,  in  Eq.  tnist,  the  Court  must  give  effect  to  an  illegal  transaction. 

There  can  be  no  resulting  trust  arising  by  operation  of 
law,  except  where  the  purchase  money  is  paid  by  one 
person,  and  the  legal  estate  is  in  another,  or  where  a  trust 
is  declared  only  as  to  part,  and  nothing  said  as  to  the 
rest  Crop  v.  Norton  (a),  Lloyd  v.  SpUlet  (b).  In  the 
present  case,  there  is  no  evidence  that  the  purchase  money 
was  paid  by  the  plaintiff. 

Perhaps  the  Court  would  not  assist  the  defendant,  but 
that  is  no  reason  why  it  should  interfere  for  the  plaintiff. 
In  Curtis  t.  Ptrry  (c),  the  Court  refused  to  give  effect  to 
an  illegal  transaction.  In  Cecil  t.  Butcher  ((i),  the  Court 
declined  to  give  relief  upon  the  loss  of  a  conveyance  ex- 
ecuted to  give  a  colourable  qualification  to  kill  game,  but 
retained  the  bill  for  a  year,  with  liberty  to  bring  an  ac« 
tion.  Gascoigne  v.  Thuring  has  no  application.  The 
undertaking  by  the  defendant  must  be  wholly  thrown  out 
of  the  case,  being  without  any  consideration;  and  the 
Court  will  not  enforce  an  agreement  or  undertaking  not 
founded  on  consideration. 

Mr.  Jervis,  in  reply. —  Crop  v.  Norton  does  not  apply. 
The  clue  to  all  the  cases  on  this  subject  is,  whether  the 
illegal  purpose  has  been  effected.  In  Gascoigne  y.  Thur- 
ing,  there  was  not  sufficient  evidence  to  establish  the  trust 
In  this  case,  there  is  abundant  proof.  The  agreement 
signed  by  the  defendant  renders  the  present  much  stronger 
than  any  former  case. — Brackenbury  v.  Brackenbury  {e) 
was  also  cited  in  the  reply. 

(a^  2  Atk.  T4,  made  in  the  name  of  one.     That 

This  case  is  reported  rather  dif-  there  is  such  a  resulting  trust,  was 

fcrenlly  in  9  Mod.  233.     From  decided  in  llVcry  v.  istcele,  2  Vcs. 

an  obsenation  of  Lord  HurJwicke  &  B.  388. 

in  this  case,  it  seems  to  have  been  (b)  Id.  14S. 

doubted  whether  there  was  a  re-  {c)  Supra. 

suiting  trust  in  the  case  of  a  joint  (J;  2  Juc.  &  Walk.  SCuk 

advance,  where  the  purchase  wa?;  (t)  2  Jac.  &  Walk.  aiM. 
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The  Lord  Chief  Baron  (after  stating  the  pleaditigs  Esch.Ck,iuBq. 


and  the  evidence). — The  result  of  the  evidence  ist  that  no 
agreement  signed  by  Simon  Groves  appears;  and  I  am 
bound,  from  the  evidence,  to  assume  that  there  never  was 
any  such  agreement.    The  evidence  does  not  prove  that 
the  plamtiff  actually  pttd  the  purchase-money  for  the 
land  in  question.    Fox's  evidence  comes  nearest  to  this 
point.    He  proves  that  he  was  the  attorney  employed  in  the 
transaction,  and  that  he  was  employed  by  Simon  Groves  to 
convey  the  land  to  him ;  and  that,  at  the  completion  of  the 
purchase,  it  was  stated  to  him  by  Simon  Groves,  in  the  pre- 
sence of  the  plaintiff,  that  he  (Simon  Groves)  bought  the 
land  to  make  himself  a  freeholder  for  the  county.    This  is 
the  best,  and  I  may  say  the  only  evidence  respecting  the  pay- 
ment of  the  purchase-money.    There  is  abundant  evidence 
that  Simon  Groves  in  conversation  often  said  that  he  had 
not  paid  any  part  of  the  purchase-money ;  and  one  witness 
adds,  that  Simon  also  said  that  the  plaintiff  had  often  re- 
quested him  to  make  a  will  and  devise  the  land  to  one  of 
the  plaintiff**s  sons,  and  to  tell  him  to  which  of  the  plain- 
tiff's sons  he  devised  the  same,  in  order  that  the  plaintiff 
might  take  it  into  consideration  in  the  disposal  of  his  pro- 
perty, so  as  to  make  his  children  equal;  and  that  Simon 
Groves  also  said,  that  he  believed  the  plaintiff  had  another 
motive  for  having  the  land  conveyed  to  him,  besides  mak- 
ing him  a  vote  for  the  county,  viz.  in  order  to  induce  him, 
Simon  Groves,  to  make  a  will,  the  plaintiff  knowing  that  a 
former  will,  by  which  he  had  bequeathed  the  principal 
part  of  his  property  to  the  plaintiff  and  his  children,  had, 
in  consequence  of  a  dispute  between  them,  been  destroy  r 
ed.     There  is  also  some  evidence  as  to  the  possession  of 
the  property.    The  fair  result  of  which  is,  that  the  plain- 
tiff has,  ever  since  the  purchase,  had  possession  of  the  pro* 
perty ;  and  it  certainly  does  not  appear^hat  he  ever  paid 
any  rent.     The  plaintiff  has,  however,  some  advantage  in 
this  part  of  the  case,  because  he  has  all  Simon  Groveis 
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Exch.ch,inEq.  papers  in  bis  possession^  being  his  personal  representative. 

If  the  cause  turned  upon  tbis  fact,  I  would  put  it  into 
some  course  of  inquiry ;  but  my  opinion  on  otber  points 
renders  tbis  immaterial.  On  tbe  otber  band,  a  witness,  of 
the  name  of  Legg,  swears  to  a  conversation  of  the  plain- 
tiff's, in  which  be  represented  that  the  land  was  bought 
with  Simon's  money.  I  mention  this  only  to  shew  the 
mischief  and  danger  of  tbis  species  of  testimony.  There 
is  abundant  proof  that  Simon  Groves  was  a  person  in  good 
circumstances. 

The  first  question  is,  what  relief  the  plaintiff  b  entitled 
to  on  tbe  agreement  or  undertaking  signed  by  the  defend- 
ant.   And  I  will  at  once  state  my  opinion,  that,  if  the 
plaintiff  could  remove  the  objection  which  arises  to  this 
instrument  from  tbe  want  of  consideration,  still  the  cir- 
cumstances under  which  it  appears  to  have  been  obtained 
are  such  as  would  not  entitle  him  in  a  Court  of  equity  to 
derive  any  benefit  from  it.     But,  independently  of  these 
circumstances,  there  is  an  insuperable  objection  to  the  re- 
Kef  sought  by  this  bill  as  founded  on  that  agreement, 
namely,  that  the  agreement  was  purely  voluntary  and  with- 
out any  consideration,  and,  therefore,  cannot,  of  itself,  sup- 
port either  a  bill  or  an  action.     The  plaintiff  must,  there- 
fore, stand  or  fall  by  his  original  case,  unaided  by,  and  inde- 
pendent of,  the  acknowledgment  signed  by  tbe  defendant. 
The  case  which  he  must  set  up  and  rely  upon,  is,  that  he 
paid  the  money,  though  the  conveyance  was  made  to  Simon 
Groves;  and,  therefore,  that  there  was  a  trust  by  opera- 
tion of  law  for  him,  and,  as  a  consequence,  that  he  has  a 
right  to  call  for  a  conveyance. 

There  can  be  no  doubt,  that  when  one  man  pays  for  an 
estate,  and  has  it  conveyed  to  another,  that  the  grantee, 
who  has  tbe  legal  estate,  is  a  trustee  by  operation  of  law 
for  tbe  purchaser.  But  I  conceive  that  the  fact  must  be 
distinctly  established  by  satisfactory  evidence.  Here,  it  is 
not  so  establislied.  The  payment  of  the  money  is  not  traced 
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in  any  manner*    As  I  have  already  stated,  all  we  know  on  E^^ch.  CLin  Eq. 

this  subject  is  from  Fox,  the  attorney,  who  says  that  he  was  ^  '  ^ 

employed  by  Simon  to  convey  the  land  to  him,  and  that,  at        Grovks 

the  completion  of  the  purchase,  when  Simon  paid  for  the       grovcs. 

land,  he,  Simon^  said,  in  the  presence  of  the  plaintiff,  that 

he,  Simon,  bought  it  to  give  him  a  vote.    What  have  we 

to  disprove  this?  Any  evidence  that  it  was  paid  by  a  draft 

of  the  plaintiff  on  his  banker,  or  by  a  bill  traced  into  his 

hands,  or  in  any  other  analogous  way?    No,  nothing  but 

loose  conversations  of  Simon's,  proved  by  parol  testimony, 

the  most  dangerous  of  all  evidence  upon  such  a  subject. 

It  appears  to  me,  that,  in  refusing  to  act  upon  such  evi- 
dence, I  follow  a  wise  example  set  me  by  the  Court  of 
Chancery  in  the  case  of  Gascoigne  v.  Thuring,  in  which 
the  Master  of  the  Rolls  of  that  day  refused  to  relieve  in  a 
case  parallel  to  the  present  upon  evidence  of -a  similar  de- 
scription. It  appears  that  the  plaintiff  has  constantly  pos- 
sessed the  lands,  which  is  a  circumstance  favourable  to 
him,  though  it  may  be  easily  accounted  for,  as  he  possess- 
ed adjoining  lands.  But  the  material  circumstance  is,  that 
there  is  an  absence  of  all  evidence  of  payment  by  him  of 
rent :  this  is,  however,  entitled  to  Uttle  weight,  because  the 
plaintiff  has  the  whole  evidence  upon  that  subject,  being  the 
administrator  of  his  brother,  and  having  all  his  papers  in  his 
own  hands.  It  would  not  be  just,  therefore,  to  rely  against 
the  defendant  upon  the  obscurity  as  to  settlements  for 
rent;  and,  if  I  did,  it  would  not  be  sufficient  to  establish 
the  proposition  which  (he  plaintiff  must  make  out.  But 
the  conversations  on  which  the  plaintiff  relies,  introduce  a 
circumstance  which  ought  also,  as  it  seems  to  me,  to  de- 
feat his  equity,  viz.  that  the  plaintiff's  conduct  shewed 
that,  at  the  time  of  the  transaction,  he  did  not  understand 
that  his  brother  Simon  was  a  bare  trustee  for  him.  He 
meant  to  get  at  this  land  in  another  way,  by  Simon's  devise 
in  favour  of  one  of  his  own  sons,  or,  perhaps,  by  ingratiat- 
ing himself  with  his  brother,  to  obtain,  by  will,  more  of 
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Exeh.  Ch,  in  Eq.  hig  property.     Now,  if  such  were  his  views  at  that  time, 

he  could  not  afterwards,  by  a  change  in  his  intention, 
turn  Simon  into  a  trustee  for  himself. 

I  think,  that,  if  I  am  to  consider  the  money  as  having 
been  advanced  by  c/bAn,  then  the  same  conversation  of 
Simon,  which  is  the  only  evidence  of  that  fact,  tends  to 
raise  a  strong  presumption  that,  according  to  the  under- 
standing  of  the  parties  at  the  time,  the  transaction  was  not 
revocable  at  the  will  of  John.  I  admit  that  Simons  oon* 
versation  would  not  be  evidence  for  his  heir,  if  it  were  not 
that,  according  to  the  fair  construction  of  this  record,  and 
of  these  depositions,  it  is  part  of  the  same  conversation 
which  is  in  evidence  against  him.  I  think  they  are  con-i 
nected  together.  This  view  of  the  case  is  strongly  con* 
firmed  by  the  plaintiff*s  acquiescence.  He  never  made 
any  demand,  as  far  as  appears,  during  the  life  of  Simon^ 
The  transaction  occurred  at  the  end  of  1812,  and  Simon 
lived  till  1823.  The  plaintiff*  made  no  request  for  a  re- 
conveyance during  the  eleven  years,  and  never,  till,  by 
Simons  death  without  a  will,  it  was  discovered  that  the 
plaintiff  took  nothing  by  devise  from  him.  Upon  that 
ground,  also,  I  think  I  ought  not  to  give  this  relief. 

There  still  remains  the  objection  arising  from  the  il« 
legal  purpose  for  which,  according  to  the  plaintiff's  own 
case,  the  conveyance  was  made.  For  the  defendant,  it 
has  been  said,  that,  supposing  it  satis&ctorily  proved 
that  it  was  the  plaintiff's  money  which  paid  for  tbit 
purchase,  and  that  there  was  no  reason  to  believe  that 
it  was  meant  as  a  gift  to  Simon;  and  consequently,  that# 
upon  the  acknowledged  equity,  Simon  ought  to  be  con-* 
sidered  as  trustee  for  the  plaintiff,  and  therefore  bound 
to  reconvey;  still,  that  the  illegal  purpose  for  which  the 
conveyance  was  made  bars  that  equity.  And  so  at  first 
sight  it  would  seem.  But  the  plaintiff  replies  that  the  il* 
legal  purpose  alone  is  not  sufficient  to  bar  that  equity :  that 
the  purpose  must  be  accompanied  by  the  completion  of 
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that  purpose^  and  the  deed  must  have  performed  its  office.  /^tA.  ctuinEq, 
There  is  some  colour  for  this  argument.     The  first  case  '  ^ 

cited  is  Birch  v.  Blagrave.  In  that  case,  a  citizen  of  groves 
London  wishing  to  avoid  fining  for  the  ofiice  of  sheriff  by  oroves. 
redocing  his  property,  executed  a  voluntary  conveyance 
to  his  daughter,  but  kept  it  in  his  own  possession,  never 
communicated  it  to  the  grantee,  lived  for  years  as  owner, 
sold  part  of  the  estates,  and  in  the  interval  actually  avoid* 
ed  the  office  of  sherifiTby  paying  the  usual  fine.  He  de- 
vised the  estate,  and  the  contest  was  between  the  convey-^ 
ance  and  the  defvise.  The  devise  prevailed.  Lord  Hard- 
wickers  deciee  is  expressed  with  caution.  He  declares 
that  the  deeds  proceeded  from  and  were  founded  ina  mis- 
%ake  in  the  testator,  and  were  made  for  a  particular  pur- 
pose that  never  took  efiTect,  and,  therefore,  that  the  trust 
and  beneficial  interest  in  equity  remained  in  himself. 
Now,  certamly,  the  distinction  is  broad  and  obvious  be- 
tween a  deed  contrived  for  a  purpose,  which  purpose  is 
entirely  in  the  breast  of  the  maker,  and  to  be  executed  by 
him  or  not  at  his  sole  pleasure,  and  of  which  the  grantee 
never  had  any  notice,  and  a  conveyance  made  witli  tlie 
privity  of  the  grantee  and  in  his  presence,  and  whicli  was 
to  answer  the  secret  purpose  at  the  will  of  the  grantee,  and 
of  which  the  use  and  effect  were  in  the  breast  of  the  grantee 
and  not  of  the  grantor,  and  that  during  the  period  of 
eleven  years.  The  case,  therefore,  itself  is  no  authority 
for  the  present;  and  I  should  not  have  considered  it  of 
any  importance,  if  Lord  Hardmcke  had  not  been  report- 
ed to  have  said:  "  Such  was  the  case  of  Colonel  Pitt. 
He  sat  in  the  House  by  virtue  of  the  conveyance.  Sup- 
pose George  Pitt  had  found  his  mistake,  and  repented 
before  he  carried  his  intention  into  execution,  I  should 
have  thought  a  contrary  determination  would  have  pre- 
vailed.**  In  subsequent  cases  it  has  been  said,  that  pro- 
bably in  Mr.  Pitfs  case  the  qualification  had  been  given 
upon  a  condition  that  the  donee  should  come  into  Parlia- 
ment; and  if  he  had  not,  then  the  trust  would  liave  re^ 
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fixe*.  CA.  w  £9.  mained  in  consequence  of  the  condidon  haTing  failed. 

We  do  not  know,  at  least  I  do  not  know,  the  circum- 
stances of  the  case  to  which  Lord  Hardwicie  refers;  bot 
suppose,  which  does  not  seem  impossible,  that  the  father 
intending  to  support  his  son  or  relation  in  obtaining  a  re* 
turn  to  Parliament,  had  given  him  a  qualification  to  enable 
him  to  sit,  and  the  donor  immediately  afterwards  had  al- 
tered his  intention  as  to  the  seat,  so  that  the  conveyance 
became  useless.  Lord  Hardtricke's  dictum  applied  to  such 
a  case  would  not  seem  extraordinary.  It  would  bring  the 
case  he  put  very  close  to  the  case  which  he  decided,  but  it 
would  go  noway  to  the  decision  of  the  present  cause. 
The  only  other  cases  that  have  been  cited,  which  seem 
to  me  material  to  the  present,  are  two  before  Sir  Thomas 
Plumer — Plaiamore  v.  Staple,  in  which,  without  commit- 
ing  himself  as  to  the  ultimate  result,  he  granted  an  injuDC- 
tion;  and  Cecil  v.  Butcher ,  in  which  the  grantee  was  the 
actor,  and  prayed  the  aid  of  the  Court,  the  deed  being 
lost  or  destroyed,  and  the  Master  of  the  Rolls  directed 
him  to  bring  an  action,  and  retained  the  bill  for  a  year. 
I  do  not  consider  these  two  last  cases  as  determining  the 
course  to  be  taken  in  the  present.  It  appears  to  me,  that 
if  it  turned  only  on  the  illegal  object  of  the  original  trans- 
action, I  should  act  most  consistently  with  law  and  equity 
by  refusing  to  interfere,  as  Lord  Eldon  did  in  Bracken- 
bur  If  V.  Brackenbury,  When  a  grantor,  so  fur  as  he  can, 
completes  the  transaction  for  an  illegal  purpose,  «nd  leaves 
it  in  the  power  of  the  grantee,  during  his  whole  life,  to 
make,  at  his  pleasure,  the  illegal  use  of  the  gift  originally 
intended,  he  deserves  all  the  consequences  attached  to  the 
illegality  of  his  act.  If  the  crime  is  not  completed,  the 
merit  is  not  his,  and  therefore,  in  such  a  case,  I  should  not 
think  myself  bound  to  relieve  him,  against  the  heir  of  the 
grantee.  The  plaintiff  asks  for  equity  and  does  not  come 
with  clean  hands  to  receive  it.  It  appears  to  me  that  I  ought 
to  dismiss  this  bill  upon  every  one  of  the  three  grounds  to 
which  I  have  referred: — Firsts  Because  the  fact,  that  the 
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plaintiff  advanced  the  money,  is  not  satisfactorily  proved ;  ^ch,  ch.  in  Eq, 
— Secondly^  Because,  if  the  plaintiff  did  in  fact  advance     v_.^^^ 
the  money,  there  seems  reason  to  suppose,  that  originally       groves 
the  parties  did  not  understand  that  Simon  was  bound  to       qrJves. 
convey  the  estate  as  and  when  the  plaintiff  should  direct; 
— and  Lastly^  because  the  illegality  of  the  plain tiff*s  origi- 
nal purpose  should,  under  all  the  circumstances,  prevent 
this  Court  from  aiding  him. 

I  think  the  bill  must  be  dismissed,  but  without  costs. 


PlAYFORD  v.  HoARE.  ¥eb.  2nd,  3rd, 

jL  his  was  a  suit  for  the  specific  performance  of  an  agree-  Devise  to  trus- 
ment  for  the  purchase  by  the  defendant  of  certain  closes  /f^^wtduring  the 

of  bind.  life  of  JIf.  P.,  in 

trust,  to  lay  out 

Mary  Kirby^  by  her  will,  dated  2lst  February,  1775,  therenu&c, 

,         -  -  -  ,  on  government 

executed  and  attested  so  as  to  pass  real  estates,  (amongst  securities,  to 
other  things),  devised  as  follows:—"  Item.    All  my  messu-  "hndut^n* 
afes,  lands,  tenements,  and  hereditaments  wliatsoever,  si-  twenty-one,  and 
tuate,  lymg,  and  being  in  Sandy  Strand,  in  the  county  of  she  shaU  attain 
Norfolk  aforesaid,  or  in  any  other  town  or  towns  there-  fe^hefto  re- 
unto  annexed  or  near  adjoining,  now  in  the  tenure  or  oc-  *?*^*  *°^  }^^ 

''      ,  ,  the  rents,  issues, 

cupation  of  John  Plumly,  his  assignee  or  assigns,  under-  and  profits  dur- 
tenant  or  under-tenants,  be  the  same  freehold,  copyhold,  subject  to  the 
charterhold,  or  customary  lands,  with  their  and  every  of  husband  wUh 
their  appurtenants,  all  which  last-mentioned  lands  of  the  .^**°"°  ****  "*f ^ 

*  *  intermarry;  her 

nature  of  customary  or  copyhold  I  have  surrendered  to  receipt  to  be  a 
the  use  of  my  will,  I  give,  devise,  limit  and  appoint  the  chaige°for  the 
same  to  the  said  Henry  Playford  and   Timothy  Yates,  of  "JS^jifce^UiI'd^ 
Saini  Mary  Hill,  London,  hop-merchant,  and  their  heirs,  cease  of  if.P.,  to 

the  heirs  of  the 
said  M.  P.,  for 
ever: — Semble,  that  the  legal  esUte  is  vested  in  the  trustees  during  the  life  of  AT.  P.,  and  therefore, 
that  there  can  be  no  unbo,  under  the  rule  in  Shelley* t  case,  of  the  legal  estate  in  remainder  to  the 
heirs  of  ^f.  P.,  with  the  preceding  estate  for  life,  so  as  to  give  M,  P.  the  fee. 

Semble,  that  an  estate  for  life,  executed  by  the  statute  of  uses,  cannot  unite  with  a  legal  remain- 
der by  the  rules  of  the  common  law. 

VOL.111.  N 
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Ejreh.Ck.mEq.  during  the  life  of  Mary  Plajiford,  daughter  of  the  said 

Henry  Plat/ford^  in  trust  to  lay  out  the  rents  and  issues 
thereof  as  the  same  shall  be  received ,  and  also  the  inter- 
est and  dividends  which  shall  from  time  to  time  arise  and 
grow  due  thereon,  on  government  securities,  until  my 
grand-daughter,  Mary  Playford,  shall  attain  her  age  of 
twenty-one  years;  and  that  they  do,  at  and  from  my  said 
grand-daughter  Mary  Playfard^s  attaining  her  age  of 
twenty-one  years,  suffer  her  to  receive  and  take  the  rents, 
issues,  and  profits,  during  her  life,  and  not  subject  to  the 
debts  or  control  of  any  husband  which  the  said  Mary 
Playford  may  marry;  and  the  receipt  of  the  said  Mary 
Playford  only  to  be  a  sufficient  discharge  for  the  same; 
and  from  and  after  her  decease,  I  give  and  devise  the  same 
to  the  heirs  of  the  said  Mary  Playford  for  ever.** 

The  testatrix  died  in  1775;  and,  some  time  after  ber  de« 
cease,  Mary  Playford  attained  her  age  of  twenty-one 
years,  and  was  thereupon  let  into  the  possession  or  into 
the  receipt  of  the  rents  and  profits  of  the  several  premises 
devised  to  her;  and  Mary  Playford  afterwards  intermaN 
ried  with  the  Rev.  Hugh  Williams^  who  died,  leaving  the 
said  Mary  his  widow. 

In  1810,  the  plaintiff"  purchased  from  Mary  Williams, 
she  being  then  a  widow,  the  fee-simple  and  inheritance  of 
certain  parts  of  the  premises  devised  to  her,  and  the  satne 
were  accordingly  conveyed  to  him  by  Mary  WilUams,  and 
he  was  thereupon  let  iiito  possession  or  into  the  receipt  of 
the  rents  and  profits. 

In  August i  18S7,  the  plaintiff*  entered  into  an  agreement 
with  the  defendant,  to  sell  to  him  certain  parts  of  the  pre- 
mises purchased  by  the  plaintiff* from  Mary  Williams;  and 
such  agreement  was  reduced  into  writing,  signed  by  the 
plaintiff^,  and  by  one  Francis  Pank,  who  was  authorized  by 
the  defendant  to  sign  such  agreement  on  his  behalf;  and 
which  agreement  bore  date  the  15th  o(  August,  18S7,  and 
thereby,  among  other  things,  a  good  title  was  stipulated 
to  be  made. 
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The  point  raised  oifi  the  part  of  the  defendant  was.  Exch.ch,iHEq. 
that  the  property^  the  subject  of  the  contract,  being  part  ^ 

of  the  estates  devised  by  the  will  of  Mary  Kirby^  the  11-  Platford 
mitation  to  the  heirs  of  Mary  Williams  did  not  unite  with  hoarb. 
the  estate  for  life  given  by  the  same  will  to  Mary  WU- 
liamSf  but  was  a  devise  by  way  of  contingent  remainder 
to  the  person  who^  at  the  death  of  Mary  Williams,  might 
answer  the  description  of  her  heir-at-law;  and  as  Mary 
WUUams  was  living,  the  vendor  had  only  a  life  estate,  and 
a  good  title  could  not  be  made.  The  short  point,  in  other 
words,  was,  whether  Mary  Williams  took  the  legal  or  only 
an  equitable  estate  for  life  in  the  property,  so  as  to  bring 
the  title  within  the  rule  in  Shelley  s  case. 

Mr.  jSimpfdnson,  for  the  plaintiif. — It  is  clear,  as  a  ge- 
neral proposition,  that  a  devise  to  trustees,  for  the  life  of 
A.f  in  trust  to  permit  A.  to  receive  the  rents  and  profits 
during  his  life,  is  a  use  executed^.  And  if  the  limitation 
in  this  case  had  been  in  trust,  on  Mary  Williams  attaining 
her  age  of  twenty-one,  to  suffer  her  to  receive  and  take  the 
rents  for  her  life,  there  can  be  no  doubt  that  it  would 
have  been  a  use  executed,  and  that  she  would  have  taken 
the  legal  estate  for  her  life ;  the  only  difficulty  arises  from 
the  limitation  being  to  the  trustees,  in  trust,  during  the 
minority  of  Mary  Williams,  for  accumulation,  and,  on 
her  attaining  twenty-one,  to  permit  and  suffer  her  to  take 
and  receive  the  rents  during  her  life,  for  her  separate  use, 
free  from  the  debts  and  control  of  any  husband. 

In  South  v.  Allen  (a),  under  a  devise  to  a  married  wo- 
laan  of  the  rents  and  profits  of  an  estate,  during  her  life, 
to  be  paid  by  the  testator's  executors  into  her  own  hands, 
without  the  intermeddling  of  her  husband,  and  after  her 
decease,  oyer ;  the  wife  was  held  by  the  Court  of  King's 
Bench  to  take  the  estate  herself,  against  the  opinion  of 

(a)   lSalk.228. 
n2 
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Etch.  Ck.iHEq.  Chief  Justice  Holt,  who  thought  the  executors  were  trus- 
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tees  for  the  wife.  The  opmion  of  the  Court  of  Kings 
Bench  in  this  case  seems  to  have  been  adopted  by  Sir 
William  Grant,  in  Wagstaffe  v.  Smith  (a).  In  that  case, 
there  was  a  bequest  of  stocky  in  trust,  to  permit  a  married 
woman  to  receive  the  interest  or  dividends  to  her  own  use 
during  her  life,  independent  of  any  husband.  And  it  was 
held  that  she  was  absolutely  entitled  to  the  stock  for  her 
life.  Sir  William  Grant,  in  deciding  that  case,  observes: 
*'  Here  are  no  words  of  control,  no  words  of  restriction. 
The  trustees  are  not  even  to  pay  from  time  to  time  into 
her  hands  upon  her  receipt,  but  she  is  to  receive.  Here 
are  the  very  words  to  give  the  absolute  property.  If  land 
had  been  given  to  trustees  in  these  terms,  it  would  be  a 
use  executed,  and  the  party  would  have  the  legal  estate." 
It  is  true,  the  property  in  that  case  was  stock,  and  the  de- 
cision is,  therefore,  not  a  direct  authority  on  the  subject. 
In  Jones  v.  Lord  Say  and  Seale  (6),  and  Horton  v.  HoT' 
ton  (c),  the  Court  presumed  there  was  an  intention  to  give 
the  trustees  the  legal  estate.  And  in  none  of  those  cases 
was  the  remainder  to  the  same  effect  as  the  remainder  in 
the  present  case.  If  the  wife  were  only  tenant  for  life,  it 
would  be  proper  for  the  legal  estate  to  remain  in  the  trus- 
tees. But  the  question  here  is,  whether  the  testatrix's  in- 
tention would  be  best  effected  by  giving  the  legal  estate 
to  the  trustees,  or  to  her  daughter.  It  is  quite  clear,  that 
the  testatrix's  intention  was,  to  give  the  whole  beneficid 
interest  in  the  property  to  Mary  Williams,  There  is  no 
inconsistency  in  her  giving  the  whole  legal  fee  to  the 
daughter,  and  yet  restricting  the  husband  from  receiving 
the  rents.  In  Bennett  v.  Davis  {d),  under  a  devise  to  a 
married  woman,  in  fee,  for  her  separate  use,  exclusive  of 
her  husband,  the  Court  declared  the  husband  to  be  a  tru»- 

(a)  9  Ves.  524.  (6)  3  Bro.  P.  C.  1 13.  (c)  7  T.  R.  652. 

(d)  2  P.  Wms.  316. 
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tee  for  the  wife,  and  decreed  him  to  execute  a  convey-  ^'«*-^^««^. 

1820. 
ance  to  a  trustee  for  her  separate  use.     In  Roberts  v.     v  '  ^ 

DixtveU  (a)f  the  question  was,  whether,  a  direction  to  Playford 
trustees  to  convey  a  freehold  estate,  in  trust  for  the  se-  hoare. 
parate  use  of  a  married  woman,  for  her  life,  and  after 
her  decease,  in  trust  for  the  heirs  of  her  body,  was  a 
trust  executed  or  executory.  Lord  Harduncke  held,  that 
it  was  an  executory  trust;  but  observed,  if  it  had  been  a 
trust  executed,  in  which  case  the  wife  would  have  been  te- 
nant in  tail^  and  the  husband  entitled  to  be  tenant  by  the 
curtesy,  the  Court,  by  its  authority,  might  have  prevented 
the  husband  from  intermeddling  with  the  rents  and  profits 
during  the  life  of  the  wife.  It  was  not  in  the  present  case 
necessary,  to  effectuate  the  intention  of  the  testatrix,  that 
the  trustees  should  take  the  legal  estate ;  and  the  intention 
of  the  testatrix  can  be  as  well  effected  by  giving  the  legal 
estate  to  the  grand-daughter,  the  Court  interposing  to 
prevent  the  husband  from  receiving  the  rents. 

Mr.  Presion,  and  Mr.  Duckworth^  for  the  defendant. 
— This  case  does  not  depend  on  intention,  but  on  the 
application  of  a  rule  of  law,  the  rule  in  SheUeys  case. 
The  object  of  the  rule  was  to  vest  the  inheritance  at  the 
earliest  possible  period,  and  to  make  the  heirs  take  by 
descent,  and  not  by  purchase.  To  bring  a  case  within  this 
rule,  it  has  been  decided,  that  both  the  estates  must  be  of 
Uie  same  quaUty,  both  legal  or  both  equitable.  A  legal 
estate  and  an  equitable  estate  cannot  unite  for  the  pur- 
pose of  this  rule.  In  the  present  case,  it  is  attempted  to 
turn  one  estate  into  two  estates,  that  is,  to  give  to  the 
trustees  a  chattel  interest  during  the  minority  of  the 
grand-daughter,  and,  on  her  attaining  majority,  an  es- 
tate for  the  life  of  the  grand-daughter,  and  to  her  use^ 
so  as  to  be  executed  by  the  statute  of  27  Hen,  8,  and 

(fl)  1  Atk.  607. 
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Ejck  ch.  in  Eq.  unite  with  the  ffift  to  her  right  heirs.     But  who  are  the 
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persons  to  support  the  remainders?  They  are  the  trus- 
tees and  their  heirs.  The  executors  cannot  take,  because 
they  are  not  named^  and  the  idea  of  a  chattel  interest  is 
excluded ;  and  the  trustees  took  for  life  only,  and  not  in 
fee,  since  the  gift  is^  in  express  term^,  for  the  Hfe  of  Mary 
Plaijford;  and  the  limitation  of  an  express  estate  to  them 
for  life  denies  to  them  a  title  to  take  the  fee.  This  b  the 
sound  and  necessary  construction  of  the  will.  Wrigki  t» 
Pearson  (a).  This  case  depends  on  a  rule  of  tenure  sub- 
sisting long  anterior  to  the  statute  of  uses,  and  that  sta- 
tute has  not  made  any  alteration  in  the  rule  in  this  respect. 
If  there  had  not  been  any  statute  of  uses,  the  effect  of  the 
devise  in  this  case  would  have  been,  to  vest  the  legal  estate 
in  the  trustees  and  their  heirs,  for  the  life  of  Mary  Pfay- 
ford;  and  the  heirs  of  Mary  Playford  would  have  tak- 
en as  purchasers.  On  principle,  it  may  be  safely  con- 
cluded, that  an  estate  for  life,  executed  by  the  statute,  can 
never  unite  with  a  legal  remainder  limited  by  the  rules  of 
the  common  law.  The  difficulty  of  the  plaintiff  is,  in  this 
case,  thatt  he  trust  is  for  the  separate  use  of  a  person  who 
might,  as  she  did  in  fact,  become  a  married  woman.  This 
trust  has  been  held  in  many  cases,  even  at  law,  to  be  a 
ground  for  holding  the  legal  estate  to  continue  vested  in 
the  trustee.  Bennett  v.  Davis,  decided  that  if  there  is  a 
trust  for  the  separate  use  of  a  married  woman,  and  the  le- 
gal estate  be  limited  to  the  wife,  a  Court  of  equity  will  in- 
terfere by  making  her  husband  a  trustee  for  her.  In  South 
V.  Allen,  it  was  decided,  that  the  devise  to  the  wife  for 
life  of  the  rents  and  profits,  gave  her  the  legal  estate  by 
construction.  It  is  contended,  that,  because  the  rule  of 
law  may  give  the  estate  to  the  right  heirs,  by  descent,  un- 
der the  rule  in  S/telleys  case,  such  must  have  been  the  in- 
tention of  the  testatrix ;  but  it  is  evident,  her  intention  was 
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the  Other  way.     She  looked  to  the  successors  of  her  grand-  ^ck,  Ck.  in  Eg. 

1829 
daughter^  to  take  as  her  donees^  and  not  as  the  heirs  or  . 

representatives  of  her  grand-daughter ;  she  did  not  mean  Playford 
to  give  her  grand-dau|;hter  an  absolute  power  of  disposi-  hoare. 
tion  over  the  property,  but  merely  a  beneficial  interest  for 
her  life.  If  the  testatrix  had  iQtended  to  give  the  t^rustees 
an  estate  only  during  the  n^inoirity  of  her  grand-daughter, 
she  would  have  so  expressed  her  will.  But  the  intention 
of  the  testatrix  was,  to  give  to  her  grand-daughter  an 
suitable  estate  for  life,  with  remainder  to  hpr  heirs,  as 
purcha3ers,  and.  to  protect  her  grand-daughter  from  the 
control  of  any  husband,  and  for  that  purppsfs  keep  the  le- 
gal estate  for  the  life  of  the  grand-daughter,  apd  for  her 
life  only,  in  the  trustees.  For  that  reason,  the  gift  to  the 
grand-daughter  was  of  an  equitable  interest,  aqd  the  gift 
tq  the  right  heirs  was  of  the  legal  interest,  and  th^efore 
a  gifl  to  them  as  purchasers:  and  the  two  giflts  are  not 
within  the  influence  of,  and  therefore  cani^ot  be  united  un- 
der the  rule  in  Shelley's  case ;  and,  as  a  necessary  conse- 
quence, this  plaintiff  has  not  a  title  to  the  fee-simple. 

Mr.  Simpkinson,  replied. 

The  Lord  Chief  Baron  observed,  that  he  had  no  real 
doubt  upon  the  subject ;  if  he  had,  he  should  put  the  ques- 
tion in  another  shape  for  inquiry.  He  would  not  coippel 
the  defendant  to  accept  tbe  title. 

Bill  dismissed  with  cosC^. 
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1828.  Ellis  v.  Sinclair. 

1829.  On  the  28th  November t  an  order  was  obtained^  on  the 
Feb.  5th,      application  of  the  defendant,  for  liberty  to  examine  Robert 

ther7norderto  ^ckett Hunter ,  de  bene  esse^  upon  interrogatories.  The 
examine  a  wit-    order  was  obtained  without  notice,  but  upon  the  usual  af- 

nen  de  bene  *  ^ 

esfeinatuit  fidavit;  and  notice  was  given  to  the  clerk  in  court,  of 
^tuate  tetU-''  ^^^  ^m®  and  place  of  examination  of  the  witness,  together 
g^j^^J^'  with  a  copy  of  the  interrogatories;  and  the  witness  was 
reguiariy  be  ob-  accordingly  examined.     A  motion  was  now  made  to  dis* 

tained  before  « 

answer,  or  with-  charge  that  Order  with  costs,  for  irregularity,  on  the 
othflMidl^  ^  gi^Hnds  that  the  order  had  been  obtained  before  the  de- 
fendant had  put  in  his  answer;  an  answer  having  in  fiict 
been  put  in  by  him,  to  which  exceptions  had  been  takea 
and  allowed,  and  no  further  answer  having  been  put  in 
before  the  order  was  obtained ;  and  also  that  the  order  had 
been  obtained  without  notice. 

Mr.  Knight,  and  Mr.  Blunt,  in  support  of  the  motion, 
cited  Loveden  v.  Lord  Milford  {a),  Bellamy  v.  Jones  (b), 
and  Freer  v.  Green  (c). 

Mr.  Barber,  and  Mr.  Macdougal,  contra. — The  suit  in 
which  the  order  has  been  obtained,  is  merely  a  bill  to  per- 
petuate the  testimony  of  certain  witnesses,  and  does  not 
pray  any  relief.  Two  of  the  plaintiffs  are  resident  abroad. 
By  the  practice  of  this  Court,  service  of  the  order  on  the 
clerk  in  court  is  sufficient.  Where  a  witness  is  examined 
de  bene  esse,  on  account  of  age,  the  Court  always  requires 
the  witness  to  be  examined  again  at  the  hearing,  if  living. 
In  Loveden  v.  Milford,  the  order  was  improperly  obtained, 
the  witness  being  only  sixty-three  years  of  age,  instead  of 
seventy,  the  period  required  by  the  rules  of  the  Court. 
The  order  there  was  also  obtained   ex  parte,  and  the 

(a)  4  Bro.  C.  C.  540.  (6)  8  Ves.  31. 

(c)  19  Vcs.  319. 
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examination  was  likewise  ex  parte  without  notice.     In  BxcKChAnEq. 

1829 
Bellamy  v.  Jones^  the  order  was  made  on  an  affidavit,  that 

the  witness  was  advanced  in  pregnancy  and  ill  of  a  fever. 
In  Freer  v.  Green^  the  bill  prayed  relief.  It  is  quite  clear, 
that,  in  a  case  for  relief,  evidence  cannot  be  entered  into 
before  appearance,  nor  even  before  answer.  In  Cazenove 
T.  Vaughan  (a),  the  deposition  of  a  witness  taken  in  a  cause 
in  Chancery f  in  which  no  answer  had  been  put  in,  was  re- 
ceived in  evidence,  notice  having  been  given  to  the  other 
side  of  the  time  and  place  of  the  examination,  and  of  the 
interrogatories  intended  to  be  put.  In  Lee  Dicker  v. 
PiMoer  (6),  liberty  was  given  to  sue  out  a  commission  to 
examine  persons  who  were  about  to  go  abroad  de  bene  esse, 
and  the  defendant  to  accept  four  days*  notice  of  the  exe- 
cution of  the  issuing  of  the  commission. 

Mr.  Knight,  in  reply,  contended,  that  this  case  did  not 
come  within  the  principle  of  those  in  which  the  order 
might  be  obtained  without  notice,  and  referred  to  the  prac- 
tice in  Chancery,  as  stated  in  Netvland(c),  that  a  defendant 
cannot  obtain  an  order  for  the  purpose  before  he  puts  in 
his  answer. 

On  the  5th  February,  1829,  the  Lord  Chief  Baron  ob- 
served, that  on  consideration  he  would  not  at  present  make 
any  order  in  this  case,  but  would  reserve  his  decision  until 
the  time  appointed  for  the  publication  of  the  depositions, 
expressing  at  the  same  time  his  opinion,  that  the  doubt 
thrown  on  the  depositions  would  probably  prevent  the 
parties  from  attempting  to  use  them,  and  compel  them  to 
procure  the  attendance  of  the  witnesses. 

The  motion  was  directed  to  stand  over  until 
an  application  should  be  made  to  publish 
the  depositions. 

(fl)  I  Maale  &  S.  4.  (b)  1  Dick.  112.  (c)  I  Vol.  288. 


Exek.  Ck.  in  Eq. 
1829. 
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FeluStL  Thomas  o.  Jones. 

orthecJ^™^  ^^^  ^^^^*  ^^®  defendant  having  filed  hU  answer,  and 

piaindff  b  at  li-  no  steps  being  taken  by  the  plaintiff  within  the  time  Umift- 

an  antwerfor  ^  hy  the  Fules  of  the  Court,  the  defendant,  on  the  SSfard 

^rtf^^bSb?!  «'««««*'y»  moved  for  and  obtained  the  u^ual  order  t9 

replication.  But  dismiss  the  plaintiff*s  bill  for  want  of  prosecution^  rmr 

temhle,  that,  for   _  11,11  1  ^        j 

the  future  this  is  1088  cause  should  be  shewn  to  the  contrary  on  tmld^J 

not  to  be  under-  1 

stood  at  a  gene-    ^CC*^» 

rai  rule.  Qn  the  26th  January ^  the  plaintiff  obtained,  as  of  ceone, 

an  order  referring  the  defendant's  answ^  fcMr  impertineBce. 
On  the  31st  January^  the  defendant  ^ve  a  Botioe  of 
motion  to  discharge  that  order  for  irregularity,  and  an  ap? 
plication  was  made  to  the  Master  to  suspend  pn>oee4iogs 
under  the  reference,  until  that  motion  could  be  made.  The 
motion  now  came  on. 

Mr.  Barber f  in  support  of  the  order  referring  the  an* 
swer  for  impertinence,  contended,  that  the  plaintiff  mig^it, 
at  any  time  before  replication,  refer  the  answer  fpr  pan 
pertinence,  as  of  course;  and  for  this  he  citc4  1  FavoL 
Prac.  398,  and  Gordon  v.  Davis  (a). 

Mr.  Robert  Roupell^  contra. — The  reference  for  im- 
pertinence cannot  be  obtained  after  motion  to  dismiss  for 
want  of  prosecution.  The  case  in  Fowler  is  grounded  on 
Kinwortky  v.  Allen  {b)]  but  that  being  a  case  in  Cham* 
eery  is  distinguishable  from  the  present,  as  there  no 
order  to  dismiss  had  been  obtained,  the  reference  for 
impertinence  being  actually  obtained  on  the  same  day 
on  which  the  motion  to  dismiss  was  to  be  made  accord- 
ing to  notice.  The  reference  is  merely  for  delay.  Good- 
win V.  Davis  was  a  reference  for  scandal  as  well  as  im- 

(ri)  1  Price,  373.  (A)  1  Br(K  C.  C.  400. 


lULAllY  TERM,    9  &  10  GEO.  IV. 


185 


pertinence.  Another  objection  in  this  case  is,  that  the  Exch.CLiHEq. 
general  order  of  this  Court,  with  respect  to  references  for 
impertinence  {a),  has  not  been  complied  with :  the  order 
referring  the  answer  was  made  on  the  26th  January ,  and 
no  warrant  to  proceed  in  it  was  taken  out  till  the  2nd 
February,  and  then  the  defendant  applied  to  the  Master 
to  suspend  the  proceedings. 

Mr.  Barber,  in  reply. — The  general  order  applies  only 
to  injunction  cases.  The  proceedings  shew  that  no  delay 
has  arisen.  It  would  have  been  improper  for  the  parties 
to  proceed  with  the  reference  after  the  notice  of  motion  to 
discharge  the  order. 

Lord  Chief  Baron. — It  appears  to  me  to  be  very  fit, 
that,  for  the  future,  it  should  not  be  understood  as  a  gene- 
ral rule,  that  an  order  of  reference  for  impertinence  may 
be  obtained  at  any  time.  I  had  thought  it  was  the  prac- 
tice, that  the  party  should  apply  before  the  period  arrived, 
when  hb  bill  might  be  dismissed  for  want  of  prosecution. 
And  I  think  he  ought  to  make  the  application  as  soon  as 
possible  after  he  gets  the  answer.  The  practice,  however, 
seems  to  have  been,  that  the  plaintiff  may  obtain  the  or« 
der  at  any  time  before  he  has  been  driven  to  the  necessity 
of  taking  some  step  by  which  he  is  precluded  from  refer- 
ing  the  answer. 

I  am  obliged   to  follow  the  practice,  but  with  regret. 


{a)  By  an  order  of  the  Court, 
dated  25th  January ^  1822,  it  was 
ordered,  that,  in  all  future  cases, 
where  orders  were  made  to  refer 
answers  for  impertinence,  the  par- 
ty obtuning  the  order  should  ob- 
tain the  Master's  report  hi  four 
days. 

Preriously  to   this  order,  no 
time  appears  to  have  been  limited 


by  the  practice  of  the  Court, 
within  which  a  party  obtaining  an 
order  referring  an  answer  for  im- 
pertinence,  was  bound  to  obtidn 
the  report.  The  great  inconveni- 
ence  and  injustice  of  this  were 
manifested  in  the  case  of  Joieph  v. 
Simp%o*t,  10  Price,  26,  which  was 
an  injunction  cause,  and  gave  rise 
to  the  general  order. 
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Exck^ciuiHEq,  and  must  receive  the  reference  as  cause  shewn  against  the 

dismissal  of  the  bill. 

The  reference  allowed,  as  cause,  the  plain« 
tiff  undertaking  to  get  the  report  witlun 
four  days. 


Cray's  Inn     BEFORE  THE  LORD  CHIEF  BARON  AND  MR.  BARON  G ARROW. 

Hall, 
Sittings  after  ^ 

Term. 

Feb.  23rd.  SnEDE  r.  CrEWDSON. 

According  to  the  J  N  this  casc,  the  common  injunction  having  been  obtained 
Courtan  an^  ^^  ^^7  proceedings  at  law,  Mr.  Knight  now  moved  to  ez- 
r^Jl^^t"^  tend  it  to  stay  trial. 

time  before  the  *^ 

tttting  of  the 

shewn  as  cause  Mr.  Wright^  for  the  defendant,  stated  that  the  defend- 
St^'d'Sf"  »nt  had  filed  his  answer. 

common  injunc-    . 
tioii  to  stay  trial. 

On  inquiry  when  the  answer  was  filed,  it  appeared  that 
it  had  been  filed  this  morning  before  the  sitting  of  the 
Court:  on  which,  Mr.  Knight,  for  the  plaintiff,  insisted 
that  the  answer  was  filed  too  late  to  prevent  the  motion 
being  granted ;  and  in  support  of  this  he  referred  to  the 
rule  in  Chancery,  as  laid  down  in  Whiiehouse  v.  Hick' 
man  (a),  that  an  answer,  for  the  purpose  of  being  used  as 
cause  against  a  motion  like  the  present,  must  be  filed  at 
the  latest  by  eight  o  clock  in  the  evening  before  the  seal 
day.  He  also  referred  to  Ibbottson  and  Booth  (b).  And 
he  contended  that,  before  the  answer  could  regularly  be 
filed,  the  defendant  must  clear  his  contempt. 

Mr.  Wright,  contra,  insisted,  that,  according  to  the  es- 

{a)  1  Sim.  &  S.  102.  {h)  In  a  note  to  W/iitehouse  v.  Hickm&iu 
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tablishecl  practice  of  this  Court,  it  was  sufficient  if  the  an-  Eidt,  Ch,  in  Eq, 
swer  were  filed  at  any  time  before  the  sitting  of  the  Court.  > 

And  that  in  this  Court  the  contempt  was  considered  as        Snede 
cleared,  on  payment  or  tender  of  the  costs ;  which  had  been     crewdson. 
done  in  this  cause. 

The  officers  of  the  Court  represented  the  practice  to  be 
as  stated  by  Mr.  Wright. 

Mr.  Knight y  in  reply,  observed  that,  in  a  majority  of  the 
cases  in  this  Court,  the  common  injunction  alone  stayed 
trial,  except  in  issuable  terms:  but  the  practice  was  dif- 
ferent in  the  Court  of  Chancery;  for  if  the  declaration  had 
been  delivered,  the  common  injunction  did  not  stay  trial 
but  only  execution. 

Lord  Chief  Baron. — This  is  a  nice  question  of  prac-> 
tice.  The  justice  of  the  case  is  all  on  the  side  of  Mr. 
Wrighfs  client;  for  whether  the  answer  was  filed  on  the 
Saturday  night,  or  early  this  morning,  for  all  purposes 
connected  with  the  merits,  it  is  the  same.  The  object  of 
the  party  applying  to  stay  the  trial  is,  that  he  may  have 
an  opportunity  to  examine  the  answer.  How  that  oppor- 
tunity will  be  better  affi;)rded  to  him  by  the  answer  being 
filed  on  Saturday  evening  at  eight  o'clock,  instead  of  this 
morning,  it  is  difficult  to  imagine.  According  to  the  prac- 
tice, as  stated  by  the  officer  of  the  Court,  it  is  sufficient  if 
the  answer  be  filed  before  the  sitting  of  the  Court.  The 
practice,  as  far  buck  as  can  be  traced,  appears  to  have 
been  such,  and  no  inconvenience  seems  to  have  resulted. 
If  we  were  driven  to  adopt  the  maxim,  that  there  is  no 
fraction  of  a  day,  I  should  in  this  case  think  it  necessary 
to  consider  the  answer  as  having  been  filed  the  earliest 
possible  moment  of  the  day.  But  I  think  there  can  be  no 
difficulty  in  ascertaining  the  precise  time.  I  am  against 
altering  the  established  practice,  unless  great  inconveni- 
ence  is  shewn  to  arise  from  it. 
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Bxeh,ch.UEq.       Mr.  Baron  G arrow, — This  case  does  not  aiford  any 

^     ground  for  supposing  an  improper  practice  to  have  puevafl^ 

Shsde        ed  in  keeping  back  the  answer.     And  it  is  clear  that,  tot 

CREWD80N.     ^^^  useiiil  purposes,  the  answer  is  as  well  filed  this  mom* 

ing  as  late  on  Saturday  night.     I  think  no  hijustice  can 

be  done  in  refusing  this  application. 

Motion  refused,  but  without  costs. 


Feb.  24M.  Meredyth  and  two  Others  p.  Hughes  and  Others. 

Oq  the  hearing  joY  the  decree  made  on  the  hearing  of  this  cause,  dated 

bin  wiii*dUmU«-  ^^^^  November^  18^7,  it  was  ordered  (jiiter  alia)  that  the 

^  "art  thTdc"  pl*i>^'iffs'  bill  should  be  dismissed  as  against  the  defend*' 

fendants,  such  ants  John  Alexander  Willmet,  Daniel  Hodgsony  WilUam 

ed,  and,  when  Birch^  and  Steed  Laramany  with  costs;  and  it  was  xefer- 

by  the  plainly  ^  to  Richard  Richards y  Esq.,   one   of  the  Masters  of 
Before  the  cotts  ^y^  Court,  to  tax  the  said  defendants  their  costs;  which 

were  taiea  one  ' 

of  the  piaintiff«  costs,  when  taxed,  were  to  be  paid  by  the  plaintifis. 
ter  proceeded  The  plaintiff,  Joshua  Paul  Meredythy  who  was   the 

tioo!  Md^adc  principal  plaintiff,  (the  two  other  plaintifl&  beuig  his  bafl 

his  certificate,  at  law,  and  the  bill  beinff  filed  to  restrain  proceeding's  at 

notwithstanding    ,  .  -  jt  -o 

the  iunrmng      law  against  the  whole  of  them),  died  on  the  ISth  Aprils 

phdntifis  object-    «  ciac% 
ed  to  the  taxa-      *o»o. 

***^"unTihit  the  "^^^  ^^^  ^^  ^^^^  ^^  ^^®  defendants  was  not  brought  into 

luit  was  abated,  the  Master's  ofiice  until  some  time  after  MeredytKs  de- 

tion  to  quash  ccase ;  and  on  such  bill  of  costs  being  left,  the  surviving 

Sc  Co^*heid  plahitiffs  Contended  that  the  suit  was  abated  by  MeredytKs 

that  the  proceed-  death,  and  objected  to  the  Master's  proceedinfir  to  tax  the 

ings  were  regu-  . 

lar.  costs.     Notwithstanding  this,  the  Master,  without  the  at* 

tendance  of  any  personal  representative  o(  Meredyth,  pro- 
ceeded to  tax,  and  by  his  certificate,  dated  17th  Decern* 
ber,  1828,  certified  such  costs  to  amount  to  131/.  5s.  llcf. 
A  motion  was  now  made  on  the  part  of  the  surviving 
plaintiffs,  that  the  Master*s  certificate  might  be  taken  off 
the  file  and  quashed. 
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Mr.  Simpkinsan  in  support  of  the  motion. — It  is  a  Exeh.  Ch,i»Eq, 
settled  rule,  that  where  a  suit  is  abated,  no  step  can  be     .     ^     ^ 
taken  until  the  suit  is  revived.     Costs  in  a  suit  are  no     Meredtth 
debt  until  they  are  actually  taxed,  but  are  a  mere  per-       Huohh. 
sonal  demand,  dying  with  the  party  liable  to  pay  them ;  and 
there  can  be  no  revivor  for  costs,  unless  indeed  the  costs 
are  directed  to  be  paid  out  of  a  particular  fund.    Hall  v. 
Smith  {a\    White  v.  Hazard  {b),  Johnson  v.   PecJc{c)^ 
Kemp  V.  Markeel{d),  Blower  v.  Morret${e).     Even  where 
bills  are  filed  merely  for  discovery,  on  an  answer  being 
put  in,  it  is  of  course  for  the  defendant  to  apply  for  costs : 
but  in  that  case,  it  has  been  held,  that  the  suit  cannot 
be  revived  for  the  costs.  Dodson  v.  Juda  (/),  Gould  v. 
Barnes  {g). 

Lord  Chief  Baron. — In  this  case  there  was  a  decree 
with  costs  as  against  three  persons :  whether  there  ought 
or  ought  not  to  have  been  such  a  decree  I  do  not  feel  my- 
self at  liberty  now  to  inquire;  all  I  know  is,  that  there  is  a 
decree  against  them'  jointly  for  costs.  Pending  the  pro- 
ceedings, and  before  the  Master*s  allocatur  can  be  obtained, 
one  of  the  three  persons  dies;  and  the  argument  now  is, 
that  the  effect  of  this  decree  is  gone,  because  one  of  the 
parties  to  the  cause  is  dead.  This  argument  is  founded 
on  the  general  rule,  that  there  can  be  no  revivor  for  costs 
only.  This  seems  to  me  to  furnish  a  good  ground  for 
proceeding  against  the  other  two;  and  that  the  circum- 
stance of  no  revivor  being  allowed  operates  the  other  way. 
If  it  had  been  possible  to  bring  the  personal  representa- 
tives of  Meredyth  before  the  Court,  there  might  be  some 
difficulty:  for  the  other  defendants,  whether  oonsidered  as 

(ii)  1  Bro.C.  C.438.  more,  2  V^es.  jun.  313;  EdgluU  v. 

(6)  2  Ves.  461.  BrowHy   3   Ves.  196;   Lowten  v. 

(c)  Id.  464.  Mayor    of   Colchester,  2   Meriv. 

(rf)  3  Atk.  81 2 ;  2  Ves.  580.  1 14. 

(e)  3  Atk.  772.    In  addition  to  (/)  10  Ves.  31. 

these  cases  see  Morgan  v.  Scuda-  (g)  1  Dick.  133. 
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Ej[ek.rh,iHEq,  principals  or  sureties,  would,  in  such  case,  be  entitled  to  a 
v,..^^...^  contribution.  I  think  the  Master  has  done  right,  and  that 
Meredyth     there  is  no  ground  for  the  present  application* 

Vm 

Hughes. 

Mr.  Baron  Garrow  and  Mr.  Baron  Vaughan  con- 
curred. 

Motion  reiused  with  costs  (a). 

(a)   IVulker  v.  Easterbi/,  6  Ves.      333,  were  cited,  on  the  part  of  the 
612;  and  £r  parte  Bishop,  8  Ves.      defendants,  before  the  Master. 


Same  day.  Pr1NC£  V,  £[aYDIN  and  TiMMINS. 

A  biu  was  filed  1  HE  bill  was  filed  against  two  partners  carrying  on  butt' 
nwijrfor'an'ac^  ucss  as  merchants  at  New  Yarky  in  relation  to  a  transac- 
count,  and  an     ^\q^  between  them  and  the  plaintiff,  for  an  account,  and  for 

irgunctlon  to  re-  ^  ...  •  . 

strain  proceed-  an  injunction  to  restrain  an  action  at  law,  brought  agamst 
mencUby  them  ^^  plaintiff  by  the  defendants,  for  a  balance  alleged  to  be 
'SfnUff^dthe  ^^®  ^^  them.  The  bill  contained  charges  that  the  defend- 
common  injunc-  auts  had  uot  duly  accouuted,  and  made  several  objections 

tion  was  obtain-  .  i         i  i        i 

ed  for  want  of     to  the  accounts  rendered  by  them. 

answer  having         '^^  common  injunction  was  obtained  for  want  of  an- 

been  put  in,  ex-  gwer.     The  defendants  having  answered,  exceptions  were 

ceptions  were  ^  *    ^ 

uken,  some  of  taken  and  allowed,  and  the  bill  amended ;  to  which  a  fur- 
lowed.  One  of  ^^^  answer  was  put  in,  and  exceptions  were  taken  to  the 
wh  ^4'*"*"'.  further  answer;  and,  on  argument,  two  of  such  exceptions 
Atniifk England,  were  allowed.  The  two  exceptions  which  were  allowed, 
answer,  adroit-  were  founded  upon  certain  inquiries  in  the  bill,  with  re- 
statedUi^e'biii  ^P^^*  ^^  Certain  bills  of  exchange, 
on  which  the  ex-       Timmins^  onc  of  the  defendants,  being  in  England,  put 

founded;  but 

the  other  partner,  being  abroad,  did  not  put  in  a  further  answer.  The  defendant,  who  had  filed  a 
further  answer,  moved  to  dissolve  the  injunction,  on  the  ground  that  lie  had  admitted  the  &cts 
corered  by  the  exceptions,  and  that,  even  if  his  answer  did  not  bind  his  partner,  yet  the  plaintiff 
could  not  obtain  from  the  other  defendant  more  than  the  same  admission  of  the  fiicts  chai^ged  by 
him,  which,  it  was  insbtcd,  did  not  entitle  him  to  an  injunction.  The  Court  refused  the  applica- 
tion, the  other  defendant  not  having  answered. 
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in  an  answer  to  these  exceptions,  iadmitting  the  facts  on  ^ch.  ch.  in  Eq, 
which  they  were  founded.      But  Haydn  being  at  New  ^  '  ^ 

York,  no  further  answer  was  put  in  by  him.     Timmins        Prince 
having  obtained  the  usual  order  to  dissolve  the  injunction        haydn. 
nisif  a  motion  was  now  made  to  dissolve  the  injunction 
absolutely. 

Mr.  Burge  and  Mr.  Theobald,  in  support  of  the  applica- 
tion to  dissolve  the  injunction,  contended  that  Haydns 
interest  in  the  debt  had  been  assigned  to  and  vested  in 
Timmins;  and  if  it  had  not,  yet,  as  Timmins  had  admit- 
ted the  case  raised  by  the  plaintifTs  exceptions,  the  plain- 
tiff could  not  desire  more  than  the  same  admission  from 
Haydn.  And  if,  with  the  adfnission  by  the  defendant 
Timmins,  the  Court  thought  the  injunction  ought  to 
be  dissolved  as  to  him,  it  must  of  necessity  do  so  on  the 
same  admission  from  Haydn.  In  support  of  the  ap- 
plication they  cited  Joseph  v.  Doubleday  (a),  and  Kilby  v. 
Stanton  (b). 

Mr.  Walker,  for  the  defendant. — In  Kilby  v.  Stanton, 
the  defendant,  who  had  not  answered,  could  never  by  any 
proceeding  be  made  to  answer.  There  would  have  been 
an  absolute  failure  of  justice  in  that  case,  as  no  answer 
could  ever  have  been  obtained.  There  is  no  such  ground 
here:  but  only  some  inconvenience  will  arise  by  the  delay 
of  a  few  months  in  getting  in  the  answer. 

Lord  Chief  Baron. — The  only  case  applicable  to  the 
subject,  which  has  been  cited,  is  one  which  I  decided.  But 
that  decision  proceeded  on  a  very  clear  ground.  There  the 
defendant  had  distinctly  stated  that  he  never  would  interfere 
or  answer,  and  that  he  knew  nothing  of  the  circumstances.  It 
was  quite  clear,  that  he  never  would  answer;  and  that,  if  he 

(a)  1  Ves.  &  B.  497.  (6)  2  Younge  &  J.  75. 
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Exeh,  Ch,  in  Eq.  eveii  Were  to  answer,  it  would  have  been  a  nuUity.  as  he 
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^  had  no  knowledge  of  the  subject.  I  thmk  the  merits  of 
Princb  this  case  are  with  the  defendants.  I  feel  satisfied  that  no 
Hatdn.  answer  which  can  come  in  will  give  the  plaintiff  any  more 
information.  This  I  feel  very  strongly^  but  I  tremble  at 
letting  in  such  a  practice.  I  feel  entirely  with  the  defend^ 
anty  but  if  the  present  application  were  to  be  granted,  this 
point  would  be  raised  in  every  case«  and  would  very  much 
increase  the  labour  of  a  Court  of  equity  with  ire&^ct  to 
granting  injunctions  in  cases  of  this  description. 


Mr.  Baron  Garrow  concurred. 


Motion  refused. 


Jan.  26M.  The  Reverend  George  Wyld,— Plaintiff; 

Thomas  Ward, — Defendant. 

The  language  of  JBlLL  by  the  vicar  of  Chieveley  in  the  county  of  Berks, 
being  ambigu-  ^^^h  ^^^  chapelries  of  Leckhampsteod,  Winierboumef  and 
tothc'tithroT*  ^^^'  ^"^  ^^^  tithings  of  Courage  and  Snelsmore  annexed^ 
hay,  and  being    airainst  an  occupier  of  lands  within  the  chapelry  of  Leek- 

unexplained  by       °  .  ,      . 

any  subsequent  hampstetulf  for  an  account  and  satisfaction  of  small  tithes, 
tbi^^'^ing'no  ©Specially  of  the  tithes  of  hay,  wood,  and  underwood, 
modem  evi-        y^^  |jy  ^|jg  defendant  since  MicfutelmaSy  1818,  as  also  the 

dence  of  usage,  '' 

and  no  evidence  tithes  of  corn  and  grain,  peas,  beans,  vetches,  and  turnips, 
the  vicar,  die  ^  or  Other  tithcablc  matters,  had  by  the  defendant  since  the 
to  d^  for  ule  ^^®  aforesaid,  from  off  any  grubbed  lands  occupied  by 
▼icarasagainsta  him  within  the  Said  parish  which  had  formerly  been  wood 

portionist  claim- 
ing the  tithe  in    lands,  or  Covered  with   hedge-rows,  and  had  since  been 

recS°im  b«ic!  g^^bbcd,  or  as  had  been  ancient  meadow  land,  at  and  be- 
fore the  time  of  the  endo¥maent  mentioned  in  the  bill,  and 
had  since  been  broken  up  or  converted  into  tillage;  and 
also  an  account  of  the  tithes  of  hay,  corn,  and  grain,  aris- 
ing from  off  all  orchards,  curtilages,  and  i^ardens,  occu- 
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pied  by  the  defendant  since  the  period  in  the  bill  mention-  Exch.  Ch.in  Eq. 
ed,  in  or  within  the  said  parish  or  the  titheable  places     ^  '  ^ 

thereof^  and   especially  in  or  within  the  tithing  or  cha-        Wyld 
pelry  of  Leckhampstead.  wIrd. 

The  defendant,  by  his  answer,  admitted  the  plaintiff  to 
be  Ticar  of  Chievelei/,  but  did  not  admit  the  chapelry  of 
Leckhampstead  to  be  annexed  to  the  vicarage,  and  insist- 
ed tliat  the  plaintiff  was  not  entitled  to  the  tithes  of  Leck- 
hampstead. The  defendant  admitted  his  occupation  of  a 
farm  pnd  lands,  situate  within  Leckhampstead^  which  fanp 
WbA  lands,  fu^d  also  ajl  and  singular  the  tithes  arising  out 
of,  upon,  or  in  respect  of  the  same,  he  held  and  rented  of 
John  Noble y  Esq.,  at  a  rack  rent,  for  a  term  of  years. 
Xhe  defendant  also  a,dmitted,  that  he  had  taken  certain 
quantities  o(  {inter  alia)  hay  from  off  his  said  lands.  And 
he  submitted  and  insisted,  that  the  plaintiff,  as  vicar  of 
the  parish  of  Chievelet/,  was  not  entitled  to  tithes,  great 
or  small,  of  any  titheable  matters  arising  within  Leckhamp- 
stead,  or  the  titheable  places  thereof,  inasmuch  as  the 
titles  gf  Leckhampstead  were  formerly  held  by  the  abbot 
and  convent  of  Abingdon,  as  a  portion  distinct  from  the 
rectory  of  the  said  parish,  and  that  the  tithes  of  that  part 
of  the  lands  within  Leckliampstead,  then  in  the  defendant's 
occupation,  did,  previous  to  the  letting  of  the  same  to  the 
defendant,  belong  to  the  said  John  Noble.  And  that  the 
defendant  then  held  the  said  lands  discharged  from  all 
tithes,  and  was  during  his  tenancy  the  lawful  and  rightful 
proprietor  of  all  the  tithes,  arising  on  all  the  lands  occu- 
jned  by  him  within  Leckhampstead. 

Evidence  was  entered  into  on  both  sides.  And  the 
cause  was  heard  on  the  1st  May,  1827;  and  by  the  decree 
it  was  ordered,  that  it  should  be  referred  to  Richard 
Richards,  Esq.,  one  of  the  Masters  of  the  C!ourt,  to  take 
an  account  of  (among  other  tithes  therein  mentioned)  the 
tithe  of  hay  had  and  taken  by  the  defendant  from  off  his 
farm  and  lands  since  Michaelmas,  1818,  and  to  take  an 
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BjKk.  Ch.  in  Eq.  account  of  the  value  of  all  such  tithes,  with  costs  to  be 
^^^^'        taxed  for  the  said  plaintiff,  except  certain  costs  therem 
mentioned  (a). 

The  plaintiff's  claim  to  the  tithe  of  hay  within  Leek- 
hampstead  rested  on  an  endowment  in  1314,  which  en- 
dowment, after  noticing  the  appropriation  of  the  churdi 
of  Chieveley,  with  the  chapels  to  the  same  church  annexed, 
to  the  abbot  and  convent  of  the  monastery  of  Abingdcm^ 
and  after  endowing  the  vicar  {inter  alia)  with  the  houses 
of  the  rectory  of  the  church  of  C/tieveleyt  being  at  Wim- 
ierboume,  Danvers,  and  Leckhampstead,  with  the  areas 
and  crofts  to  the  same  adjacent,  and  giving  to  the  vicar 
certain  commonable  rights,  contained  the  following  pas- 
sage:— '*  Habebant  insuper  eadem  vicaria  omnimodam 
decimam  fasm  de  pratis  prdsdictorum  religiasorum,  ae 
quibuscunque  locis  aliis  infra  limites  ecclesitJd  et  eapelr 
"  larum  pr^edictarumf  undecunque  protenientem;  et  si  am' 
tingat  pratum  aliquod  vel  pasturam  aliquam^  quod  vel 
qiuB  ante  appropriationem  pnrdictam  consuevit  essepra^ 
turn  vel  pasturam,  redigi  in  cuUuram,  decimas  bladi  vel 
'*  cJterius  seminis  inde  provenientes  iul  pr^edictos  vicarias 
"  integraliter  periinereJ'  The  endowment  then  provided, 
that  the  vicar  should  receive  all  the  small  tithes,  oblations, 
mortuaries,  and  personal  payments  whatsoever,  and  the 
tithes  of  mills  then  being  and  to  be  erected,  and  also  the 
tithes  of  corn  of  the  several  places  therein  mentioned,  and 
the  tithes  of  corn  and  other  seed  whatsoever,  sown  in 
yards,  curtilages,  or  gardens,  and  also  of  flax  and  hemp 
wheresoever  growing,  even  if  they  should  happen  to  be 
sown  in  the  fields  of  the  said  church  and  chapels,  all  man- 

(a)  Though  the  decree  was  pro-  evidence  as  read,  and  an  applica- 

nounced  on  the  1st  May,  1827,  it  tion  being  therefore  made  to  vaiy 

was  not  passed  or  entered  until  the  minutes.    See  this  case  repented 

Jufy  following,    some    differences  on  that  application,  1  Younge  & 

haying  arisen  between  the  parties  Jenr.  536. 
with  fMpect  to  the  entering  of  the 


ti 

a 


HILARY  TERxM,  9  &  10  GEO.  IV.  lOo 

ner  of  other  tithes  of  corn  whatsoever  to  the  monastery  of  Ej^ch,  cju  inEq. 
Abingdon  being  wholly  reserved.  "'  ^ 

The  plaintiff  at  the  hearing  of  the  cause  proved,  by  Wyld 
several  witnesses,  the  perception  by  the  vicar  otChievelet/,  Ward. 
for  the  time  being,  of  the  tithes  of  wool.  Iamb,  pigs,  and 
other  small  tithes,  from  certain  lands  within  Leckhamp' 
stead;  and  also  the  receipt  by  himself,  as  vicar,  of  compo- 
sitions or  payments  from  the  occupiers  of  two  farms  with- 
in Leckhampsiead,  one  of  them  being  the  defendant's  farm, 
before  his  occupation  thereof,  in  lieu  of  the  tithes  arising 
therefrom,  except  the  tithe  of  underwood.  But  he  did 
not  give  any  evidence  of  the  actual  receipt  of  the  tithe  of 
hay,  or  of  any  composition  expressly  for  the  tithe  of  hay, 
of  any  lands  in  Leckhampstead,  either  by  himself  or  any 
preceding  vicar  of  Chieveley. 

The  evidence  of  the  defendant  at  the  hearing  was 
documentary,  tending  to  shew,  that  the  tithes  of  Leek- 
Aampstead  were  held  by  the  abbot  and  convent  of  Abing- 
don, as  a  portion  of  tithes  distinct  from  the  rectory,  and, 
having  vested  in  the  crown  at  the  dissolution,  had  subse* 
quently  been  granted  to  persons  under  whom  the  present 
owner  of  the  defendant's  lands  claimed  title.  The  evidence 
of  the  defendant  was  not  limited  to  the  tithe  of  hay,  but 
went  to  negative  the  right  of  the  plaintiff  as  vicar  to  any 
small  tithes  in  Leckhampstead. 

After  the  decree,  the  defendant  petitioned  for  a  re-hear- 
ing of  the  cause,  so  far  as  respected  the  tithe  of  hay,  on 
the  ground  that  it  appeared  from  various  documents,  stat- 
ed by  him  in  his  petition  of  re-hearing,  that  the  vicar, 
though  he  might  be  entitled  to  other  tithes,  was  not  en- 
titled to  the  tithe  of  hay. 

The  cause  now  came  on  to  be  re-heard  with  respect  to 
the  tithe  of  hay. 

In  support  of  the  re-hearing,  the  defendant  produced 
the  Minister's  accounts,  from  Michaelmas  30,  to  Michael- 
mas 31,  Hen,  8,  accounting  for  6/.  as  paid  ^'  for  the  farm 
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Ejeh,  Ch.  in  Eq.  of  the  portion  of  the  tithes  in  Lecihampsiead  in  the  tenure 
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of  Thomas  Cokks  the  younger."    The  particulars  for  a 
lease  to  be  granted  by  the  crown  of  the  rectory  of  Ckieve- 
ley  J  15  EUz.  comprising  {inter  alia)  "  the  farm  of  all  the 
tithes  of  com,  sheaves,  and  grain,  and  other  tithes  what- 
soever in  Leckhampstead,  late  in  the  tenure  of  John  Cdcis, 
of  the  yearly  value  of  6/.'*    A  grant  in  fee,  4S  EUz.,  firom 
that  queen  to  Giles  Pocock  and  Richard  Pocock  ^*  of  the 
rectory  and  church  of  Chieveley,  and  all  those  the  queen's 
tithes  of  corn,  sheaves,  and  grain,  and  other  her  tithes 
whatsoever,  yearly  and  from  time  to  time,  coming,  grow- 
ing, and  arising  in  Leckhampstead,  which  to  the  ihea  late 
monastery  of  Abingdon^  then  dissolved,  did  theretofore 
pertain,  and  were  formerly  part  of  the  possessions  thereof, 
and  of  all  and  singular  messuages,  granges,  &c.»  frc.*" 
Among  other  things  therein  enumerltted  were,  *'  tithes  of 
sheaves,  com,  grain,  and  hay,  wool,  flax,  hemp,  and  latilbB, 
and  all  other  tithes  whatsoever,  as  well  greater  as  lesser, 
and  other  things  therein  mentioned,  to  the  aforesaid  rec- 
tory and  church,  tithes,  and  other  the  premises  therein- 
before granted,  belonging  or  appertaining,  or  as  members, 
parts  or  parcels  of  the  same  rectory  and  church,  tithes  and 
other  the  premises   thereby  granted,   theretofore   had, 
known,  accepted,  occupied,  used,  or  reputed."     A  grant 
in  fee,  in  the  same  year,  from  the  Pococks  to  Richard 
Halt  of  the  same  tithes  as  those  comprised  in  the  grant 
from   Queen  Elizabeth,  arising  within  certain  lands  in 
Leckhampstead,  and  {inter  alia)  the  farm  in  the  occupa- 
tion of  the  defendant.     The  defendant  also  produced  va- 
rious leases,  grants,  conveyances,  and  other  assurances, 
commencing  in  the  42  Eliz.y  and  continued  to  the  present 
time,  of  the  tithes  of  blades,  com,  and  grain,  and  all  other 
tithes,  arising  within  certain  lands  in  Leckhampsteady  the 
lands  comprised  in  such  grants,  &c.  appearing  by  various 
title-deeds  and  documents  deducing  the  title  thereto,  (and 
which  the  defendant  produced),  to  comprise  the  fann  and 
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lands  in  the  defendant's  occupation :  but  the  tithe  of  hay,  ^ch,  Ch.  in  Eq. 
eo  nomine f  did  not  occur  in  any  of  such  grants,  &c.,  until     v^^^^^l^ 
the  year  1760,  when  it  was,  for  the  first  time,  expressly        Wyld 
mentioned ;   and  afterwards  it  constantly  occurred  in  the        waro. 
documents. 

The  defendant  also  relied  on  the  want  of  evidence,  on 
the  plaintiff's  part,  of  the  perception  of  tithe*hay  in  Leek^ 
hampstead. 

Mr.  Jervisy  and  Mr.  Tinney^  fur  the  defendant. — The 
meaning  of  the  endowment  is,  that  the  vicar  9houId  have 
the  tithe  of  hay  of  the  lands  then  in  grass,  and  if  the  cul- 
ture of  those  should  be  altered,  he  should  be  entitled  to 
the  tithes  of  those  particular  lands;  but  not  that  the 
vicar  should  be  entitled  to  the  tithes  of  hay  generally 
throughout  the  parish.  The  vicar  has  not  shewn  any 
perception  of  the  tithe  of  hay,  whilst  the  defendant  has 
proved  constant  enjoyment.  In  OgUmder  v.  Pomfret  (a), 
the  endo¥rment  appeared  to  give  the  vicar  the  tithe  of 
hay,  but  the  words  being  doubtiul,  and  the  usage  con- 
trary, the  Court  held  that  the  vicar  was  not  entitled. 
In  the  Countess  of  Dartmouth  v.  Roberts  {b)^  a  grant 
before  the  restraining  statutes  was  presumed  against  an 
express  endowment  of  tithe  hay,  there  having  been  an 
uninterrupted  perception  of  the  tithe  in  opposition  to  the 
endowment.  So,in  Afa/»Ay  v.  Curtis  (c),  it  was  held,  that 
an  express  endowment  of  the  vicarage  with  tithe  hay  was 
not  sufficient  to  support  a  bill  for  that  tithe,  without  usage, 
against  evidence  of  a  money  payment  to  the  rector  in  lieu 
of  corn  and  hay.  That  case  is  much  stronger  than  the 
present.  Dorman  v.  Curry  {d)  is  also  in  favour  of  the 
defendant. 

(II)  4  Wood's  Dec.  219;  3  Ea-  Younge,  655. 
gle  &  Younge  (from  Lord  Chief         (c)  2  Price^  284;  3   E^le  & 

Baron  £yrc'«  MSS.)  1312;  S.  C.  Younge,  733. 
Gwill.  1244.  (rf)  4  Price,   117;   3  Eagle  «c 

(6)  16  East,   334;  2   Eagle  Sc  Younge,  825. 
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Ejtch.auiuEti.       Mr.   Treslove,  and  Mr.  Hayter^tov  the  plaintiff,  con- 
^     tended  that  the  endowment  gave  the  vicar  the  tithe  of  hay 
w  T  LD        generally  throughout  the  parish,  including  LeckhampsteadL 
Ward.        They  admitted  the   evidence   of  perception  to  be  defi- 
cient^  but  urged  that  the  endowment  was  suflScient  evi- 
dence of  his  right,  though  unsupported  by  usage.     And 
they  cited  Clarkson  v.  Woodhouse  (a). 

Mr.  Jervis,  in  reply,  urged  that  the  best  exposition  of 
ancient  deeds  was  usage.  That  the  evidence  of  usage 
was  entirely  in  favour  of  the  defendant,  so  much  so  at 
least,  that  the  Court  would  not  decree  in  favour  of  the 
vicar  without  an  issue. 

Feb,  \oth.  Lord  Chief  Baron. — This  is  a  partial  re-hearing. 
The  bill  is  filed  by  the  vicar  of  Chieveley  for  an  account 
and  satisfaction  of  the  common  vicarial  tithes,  and  it  states 
the  plaintiff  to  be  entitled  by  endowment  to  all  small  tithes, 
including  the  tithes  of  hay  and  wood;  and  the  bill  contains 
a  particular  charge,  that  he  is  entitled  to  all  tithe  hay. 
There  is  but  one  defendant,  and  his  lands  are  situate 
within  a  chapelry  belonging  to  the  parish,  called  Leek- 
hampstead.  The  defendant  denies  the  plaintiff's  title  to 
the  tithes  of  Leckhampstead.  He  says  that  the  tithes  of 
that  district  were  enjoyed  as  a  distinct  portion  by  the  abbot 
and  monastery  of  Abingdon ^  and  that,  at  the  dissolution, 
they  passed  into  the  hands  of  the  crown.  He  says,  he 
took  the  lands  from  one  Noble,  who  is  now  the  proprietor 
of  this  portion  and  of  the  lands,  tithe  free.  And  he  de- 
nies the  vicar*s  right  to  any  tithes  in  Leckhampstecid* 

Upon  the  cause  coming  on,  the  Court  decreed  an  ac- 
count of  all  the  tithes  prayed,  and,  as  is  stated  in  the  pe- 
tition of  re-hearing,  particularly  the  tithe  of  hay.  I  have 
not  any  note  of  the  judgment,  and  therefore  presume 
that  no  important  points  were  discussed  at  the  hearing. 

',c)  5  T.  K.  412,  n. 
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It  is  upon  the  vicar's  title  to  the  tithe  of  hay  that  the  pre*  ^ch.  Ch.inEq, 

1829. 
sent  controversy  has  arisen.     The  defendant  says,  the  en-  ^  '  ^ 

dowment  does  not  give  the  vicar  the  tithe  of  hay,  and  that  Wtld 
the  deeds,  under  which  the  landlord  holds,  give  to  him  ward. 
the  tithe  of  hay.  The  question  therefore  is,  whether,  on 
the  one  hand,  as  asserted  by  the  plaintiff,  the  endowment 
gives  the  vicar  tithe  of  hay ;  or  whether,  on  the  other  hand, 
as  insisted  by  the  defendant,  the  owner  of  the  defendant's 
lands  is  entitled  to  the  tithe. 

I  will  first  consider  the  operation  and  effect  of  the  do- 
cumentary evidence,  without  reference  to  the  parol  testi- 
mony.    The  endowment  produced  on  the  part  of  the  vi- 
car shews,  that  Leckhampstead  was  a  chapelry  annexed 
to  the  parish  of  Chieveley,  and,  therefore,  contradicts  the 
general  proposition  with  which  the  defendant  sets  out. 
That  document  gives  to  the  vicar  various  lands,  and  some 
rights  of  common  in  the  woods  and  pastures  of  the  mo- 
nastery, and  then  it  expresses  hay,  *'  and  also  all  manner 
of  tithe-hay  of  the  meadows  of  the  aforesaid  religious  men, 
and  in  all  other  places  whatsoever  within  the  limits  of  the 
church  and  chapels  aforesaid,  wheresoever  arising."    This 
is  a  general  gift  of  all  tithe-hay  from  the  religious  men  of 
their  own  meadows,  which  might  be  necessary  on  account 
of  the  church  not  paying  tithes.     The  instrument  then 
proceeds: — "  and  if  it  shall  happen  that  any  meadow  or 
pasture,  which,  before  the  appropriation  aforesaid,  was  ac- 
customed to  be  meadow  or  pasture,  be  reduced  to  tillage, 
the  tithe  of  corn  or  other  seed  thereof  issuing  to  the  afore- 
said vicar  shall  wholly  pertain."    It  is  very  doubtful,  from 
the  copy  of  the  document  before  me,  whether  the  word 
"  et "  is  correct,  or  whether  it  should  be  "  acf,"  the  latter 
having  originally  been  copied  and  afterwards  struck  out, 
and  ''  ei  "  substituted  (a).     The  literal  translation  as  it 
stands  is, — all  tithes  of  hav  of  the  meadows  of  the  aforesaid 

{a)  On  examination  **  et "  appeared  to  be  correct^ 
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Ejech.  Ch,inEq,  religious  mcn,  and  all  other  places  whatsoever,  within  the 
-     limits  of  the  church  and  chapel.     It  is  certainly  inc<»i- 
Wyld        sistent  to  add,  *^  and  all  other  places/'  if  only  the  tithe- 
Ward.        hay  of  the  meadows  of  the  religious  men  was  intended  to 
be  given.     It  seems  to  me  to  be  dear,  that  the  endow- 
ment gives  the  vicar,  in  terms,  all  small  tithes.     So  that 
what  appears  to  be  given,  b  the  hay  of  the  meadows  then 
belonging  to  the  monastery,  and  the  grain  of  the  same 
meadows,  if  afterwards  converted  into  tillage,  and  the  hay 
of  all  other  meadows  in  the  parish.     There  is  no  other 
mention  of  hay  in  the  endowment.     There  are  no  oth^ 
means  of  construing  this  instrument  than  usage,  for  we 
cannot  at  this  time  tell  which  were  the  meadows  of  the 
monastery.     I  have  examined  all  the  cases  on  this  subject, 
and  the  impression  on  my  mind  is,  that  usage  governs  the 
decision  in  these  cases,  and  that  the  Court  will  rather  pre- 
sume a  fresh  endowment  than  disturb  constant  usage.    In 
the  endowment  there  is  an  express  reservation  to  the  mo- 
nastery of  the  grange,  with  the  area  at  Leckhampsiead,  in 
which  the  rectors  of  the  church  of  Chieveley  had  been  ac- 
customed to  lay  up  the  greater  fruits  of  the  chapel  of 
Leckhampsteadi  and  which  is  expressly  reserved  to  them, 
that  they  may  there  lay  up  the  fruits  of  the  chapel.     The 
language  used  would  countenance  any  usage,  and  there 
can  be  no  doubt  that  the  words  **  greater  fruits  "  would  co- 
ver hay.     The  document  is  so  loosely  worded,  that  it  will 
support  any  construction  which  usage  may  put  upon  it 
It  is,  however,  rather  more  in  favour  of  the  vicar,  the  word 
appearing  to  be  **  eV'  and  not  "  arf." 

It  is  next  necessary  to  look  at  the  documents  relied  on 
by  the  defendant. 

The  Minister's  accounts  mention  a  sum  of  6/.,  for  the 
farm  of  the  portion  of  tithes  of  Leckhampsiead.  [HU 
Lordship  then  adverted  to  the  grants  from  the  Crown  to 
the  Pococks,  and  from  the  Pococks  to  Hatt,  pointing  out 
several  inaccuracies  in  them^  which  prevented  much  reti- 


V. 

Warh. 


IIILAKY  TERM,  9  &10  GEO.  fV.  201 

ancefrom  being  pUtced  on  them].    It  appears  that  Hatt  was  ExcH.  ch.  in  Sq. 
the  owner  of  a  farm  in  Leckhdmpstead,  and  I  assume  that     s,^,^^^^ 
the  title  is  traced  down  to  the  present  defendant  or  his  land-        Wyld 
lord,  but  without  any  particular  notiee  of  hay,  till  1780, 
and  now,  as  it  is  said,  till  1760.     Enough  appears  to  sa- 
tisfy me  that  there  is  no  objection  iti  laW  to  the  tithe  of 
hay  belonging  to  either  party.     The  tithe  of  sheaves  and 
com,  it  is  clear,  belong  to  one,  and  the  small  tithes  to  the 
others     But,  as  to  hay,  there  is  so  much  obscurity  in  the 
documents,  that  actual  possession  would  decide  in  favour 
of  either. 

The  land  in  the  possession  of  the  defehdant  seems  prin- 
cipally to  have  been  partel  of  the  possessions  of  the  mo- 
nastery. Whatever  tnay  be  the  construction  of  the  endow- 
ment as  to  the  hay  of  other  lands,  it  appears  at  least  a 
probable  construction,  that,  as  to  their  lands  within  Leek- 
hampstead,  it  was  the  hay  of  the  meadows  alone  that  was 
allotted  to  the  vicar.  As  it  is  not  explained  by  any  docu* 
ment,  the  usage  alone  can  ascertain  what  lands  these  were^ 
or  decide  whether,  upon  the  true  construction  of  the  en- 
dowBlent,  it  carried  hay  whenever  raised  upon  their  lands. 

Both  isides  have  left  this  question  entirely  without  evi- 
dence. The  defendant  has  examined  no  witnesses.  He 
aband<Hi8  entirely  all  proof  respecting  the  modem  usage. 
Hid  situation,  in  this  respect  is  somewhat  difficult.  Where 
the  owner  of  the  land  is  also  the  portionist  of  the  tithes, 
bis  possession  is  a  mere  retainer,  and  will  not  avail  him 
unless  he  can  shew  an  occasional  severance,  such  as  mak- 
ing a  lease  of  the  land,  reserving  the  tithe,  and  actually 
taking  them. 

The  vicar  is  not  under  the  same  difficulties,  yet,  in 
this  case,  he  is  equally  bare  of  material  evidence.  I  have 
looked  into  the  evidence,  and  must  say,  I  never  saw  any 
testimony  so  imperfect.  There  are  four  witnesses,  one  of 
them,  Joseph  JVedel,  says,  that  a  composition  was  paid  for 
all  the  tithes  of  the  farm,  and  makes  no  exception.     He 
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Ex9h,  ch.  in  E^  must  speak  therefore  iilaccurately^  because  the  composition 

could  not  be  paid  for  the  tithes  of  grain.  One  would  think 
that  his  mind  was  impressed  with  the  notion  that  the  vicar 
was  not,  as  originally  contended  by  the  defendant,  entitled 
to  any  tithes,  a  notion  certainly  inconsbtent  with  the  fact. 
No  reliance  can  be  placed  on  such  a  deposition,  though  ex- 
press, being  given  alio  intuitu:  two  others  say,  that  the  com- 
position was  paid  for  the  tithes  due  to  the  vicar,  not  specify- 
ing what  those  tithes  were,  which  is  the  very  point  in  dis- 
pute. A  fourth  witness  specifies  a  time  when  the  vicar  took 
the  tithes  in  kind,  and  mentions  that  he  took  lamb,  wool, 
and  other  small  tithes,  but  does  not  mention  hay.  This  is 
against  the  vicar,  for  if  the  vicar  had  taken  hay,  why  does 
he  not  mention  it.  So  that  in  fact  there  is  no  parol  testi- 
mony on  which  any  reliance  can  be  put  on  either  side. 
The  documents  therefore  failing  to  afford  a  clear  line,  both 
the  parties  being  placed  in  a  situation  which  leads  each  of 
them  to  make  out  his  case,  the  one  being  a  portioner,  and 
the  other  a  vicar,  and  the  modern  testimony  of  usage  prov- 
ing nothing,  I  see  no  way  of  advancing  towards  the  settle- 
ment of  the  dispute  except  by  directing  an  issue.  In  the 
issue  let  the  vicar  be  the  plaintiff,  who  may,  if  he  thinks 
fit,  abandon  it. 

The  doubt  in  my  mind  as  to  directing  an  issue,  has 
principally  arisen  from  the  manner  m  which  the  defendant 
has  made  his  defence;  insisting  that  the  plaintiff  had  no 
title  to  any  tithes  in  Leckhampstead^  rather  than  denying 
his  title  to  the  tithe  of  hay  of  his  own  farm.  But  as  there 
is  a  fair  ground  to  question  the  right  to  the  tithe  of  hay, 
and  any  course  I  might  take  other  than  an  issue  would 
lead  to  another  bill,  it  seems  therefore  better  that  an  issue 
should  go  at  once. 
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EXCHEQUER  OF  PLEAS- 


Norman  v.  Danger  and  Another.  1829. 

J.  kESPASS  on  the  case.    At  the  trial  of  this  cause,  in  A  cenificate, 
the  year  1825,  the  plaintiff  was  nonsuited,  and  in  Hilary  ^^  ^„  church- 
Term,  1829,  Gaselee^J.,  heforewhom  the  cause  was  tried,  '?'^^"*  "*?! 

'  '  '      '  '   acted  by  virtue 

granted  his  certificate  to  entitle  the  defendants  to  double  of  his  ofBce,  to 

-_  _  p,  f  \  T         entitle  him  to 

costs,  under  the  statute  7  Jac.  1,  c.  o[a)i  upon  reading  double  costs  un- 
an  affidavit  made  by  the  defendants,  which  stated,  that  J^'^^i*  ^^^  ^ 
they  were  churchwardens,  and  that  the  action  was  brought  "^^d  not  be 

granted  imme- 

m  respect  of  an  act  done  by  them,  by  virtue  of  their  office,  diateiy  after  the 
In  this  Term,  a  rule  was  obtained  to  set  aside  that  certifi-  cause. 

Cate,  against  which  Where  the  plain- 

'  ^=*  tiff  u  nonsuited, 

the  Judge  before 

Bayletfi  /£.,  shewed  cause. — Unless  it  be  in  the  discre-  vras  tried,  may, 

after  an  interral 
of  four  years, 

upon  an  affidavit  that  the  defendant  was  within  the  provisions  of  the  stat.7  Jac  1,  c  5,  grant  a 

certificate' to  entitle  him  to  double  costs. 

(tf)  Extended  to  Churchwardens  by  stat.  21  Jac.  1,  c.  12,  s.  3. 
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Exeh,  rf  Pimu,  tion  of  the  Judge  to  act  upon  affidavits,  defendants  would 

1829 
>^_.^^^^     in  isany  cases  be  deprived  of  the  benefit  of  the  statute; 

Norman  for,  as  the  form  of  the  declaration  is  under  the  control  of 
Danger.  the  plaintiff,  the  character  of  the  defend  w^  never  appears 
upon  the  record,  and,  where  the  plaintiff  is  nonsuited,  they 
may  have  no  opportunity  of  proving  it  by  evidence.  Where 
a  plaintiff  discontinues,  the  Court  will,  upon  an  affidavit 
stating  that  the  ^ct  for  ivbich  the  defend^t  was  sued,  was 
done  by  virtue  of  his  office,  direct  the  Master  to  tax  doa- 
ble costs;  and  upon  the  same  principle  the  Judge  who  tries 
the  cause  may  resort  to  the  same  means  of  ascertaining  the 
character  of  the  parties.  By  the  words  of  the  statute,  die 
Judge  who  tries  the  cause,  is  the  sole  judge  of  the  pro- 
priety of  the  certificate  (a),  Grindley  v.  HoUaway  (i), 
which  may  be  granted  either  at  or  after  the  trial.  Harper 
V.  Carr{c). 

Chilion,  contra. — The  words  of  the  statute,  and  the 
cases  which  have  been  cited  to  establish,  that  the  allowance 
of  double  costs  rests  with  the  Judge  who  tries  the  cause, 
furnish  a  strong  argument  that  he  must  act  upon  what 
appears  at  the  trial,  and  not  upon  extraneous  matter;  for 
if  the  question  were  to  be  decided  upon  affidavits,  the 
Court  from  whence  the  record  proceeded,  would  be  the 
proper  tribunal  before  which  that  question  should  be  dis- 
cussed. The  difficulty  suggested  as  arising  from  a  non- 
suit, before  the  defendant  has  had  an  opportunity  of  prov- 
ing the  character  in  which  he  acted,  might  be  obviated  by 
intimating  the  fact  to  the  Judge  who  presides  at  NUiPtius^ 
and  proving  it  by  oral  testimony. 

HuLLocK,  B. — There  are  two  questions  in  this  case: 
thejirst,  whether  the  certificate  has  been  granted  in  due 
time;  and  the  second,  whether  the  application  ought  not, 

(tf)  Anon.  2  Vent  45.  {b)  Doiigl.  307.  (c)  7  T.  H.  448. 
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under  the  drcunistances.  to  have  been  made  to  the  Court.  Exch.  of  Pleas, 

1829 
The  words  of  the  statute  are,  tliat  if  the  verdict  shall  pass     v^.^.^^ 

with  the  defendant,  or  the  plaintiff  therein  become  nonsuit,  Normam 
or  suffer  any  discontinuance  thereof,  in  every  such  case  the  danoerI 
Justice  or  Justices,  or  such  other  Judge  before  whom  the 
said  matter  shall  be  tried,  shall  allow  unto  the  defendant 
double  costs.  If  it  had  said,  that  he  shall  do  so  in  open 
Court,  at  the  trial,  as  some  statutes  do,  then,  it  is  evident, 
that  die  allowance  could  only  be  made  immediately  after 
the  triaL  It  does  not,  however,  so  enact,  but  leaves  it  <^en ; 
and  the  construction  of  statutes  in  pari  materid  has  lat- 
terly been,  that  in  such  cases  the  Judge  may  grant  his 
certificate  within  a  convenient  time.  That  was  distinctly 
hud  down,  upon  the  construction  of  this  very  statute,  in 
the  case  of  Harper  v.  Carr^  to  which  allusion  has  been 
nade  (a).  If  then  the  certificate  need  not  be  granted  at 
die  trial,  it  will  be  for  the  Judge,  in  the  exercise  of  his 
discretion,  to  determine  whether  the  application  be  made 
with  suflBcient  promptitude,  or  the  delay  be  properly  ac- 
eounted  for;  and  we  must  assume,  that,  in  granting  this 
certificate,  the  learned  Judge  took  all  these  circumstances 
into  consideration.  But  it  is  said,  inasmuch  as  the  facts 
were  not  developed  befose  the  Judge  who  presided  at  iVt- 
«t  PriuSy  that  the  application  should  have  been  made  to 
the  Court  If  the  words  of  the  statute  had  been,  that  the 
matter  should  appear  at  the  trial,  the  Judge  could  have  no 
jurisdiction  unless  it  did  so  appear;  but  there  are  two  cases 
mentioned  in  the  act,  nonsuit  and  discontinuance,  in  which 
it  would  be  impossible  to  certify  at  Nin  Prius,  In  the 
latter  case,  the  Courts  have  taken  upon  themselves  to 
allow  costs,  because,  if  only  a  Judge  at  Nisi  Prius  could 
certify,  the  provisions  of  the  statute  would  be  rendered 
nugatory  in  all  cases  of  discontinuance.     So,  where  the 

(a)  According  to  1  Crompt.  Pract.  278,  the  certificate  must  be  obtained 
at  the  trial. 
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Exch.  of  Pleat,  plaintiff  is  nonsuited,  unless  the  course  which  has  been 
v^^^^_^  pursued  in  this  case  could  be  adopted  ^  double  costs  could 
Norman  not  be  allowed,  for  I  never  knew  a  Judge  inquire  into  the 
D4NOER.  circumstances  of  the  case,  after  a  plaintiff  had  been  non- 
suited. Cases  have  occurred,  in  which  the  Courts  have 
allowed  costs  upon  affidavits.  Thus,  in  Walker  v.  Eger^ 
ton  (a),  which  was  an  action  against  the  collector  of  the 
land-tax,  the  plaintiff  was  nonsuited,  and  the  defendant 
afterwards  moved  the  Court  for  treble  costs,  upon  an  affi- 
davit that  he  was  sued  for  something  done  as  collector, 
and  the  Court  directed  a  suggestion  to  be  entered  upon 
the  roll.  So,  in  Cathero  v.  Cooper  (b),  the  Court  permitted 
a  similar  suggestion  to  be  entered  on  the  roll,  to  entitle 
the  defendants,  who  were  commissioners  under  the  Kern- 
sington  turnpike  act,  12  Geo.  1,  c.  Ixxxvii,  to  treble  costs, 
against  the  plaintiff  who  was  nonsuited;  and  in  Barton  ▼• 
Miles  (c),  where  the  plaintiff  was  nonsuited,  the  Court 
granted  a  rule  for  the  like  purpose,  to  entitle  the  defend- 
ants to  double  costs,  upon  an  affidavit  that  they  were  col- 
lectors of  the  tax  for  window-lights,  and  were  acting  in  the 
execution  of  their  office.  The  statutes  upon  which  these 
appUcations  were  granted,  directed  generally  that  the  de- 
fendants should  recover,  and  not,  as  in  this  case,  that  the 
allowance  of  double  costs  should  be  made  by  the  Judge 
before  whom  the  matter  should  be  tried;  but  I  cite 
them  merely  for  the  purpose  of  shewing  that  the  applica- 
tions were  entertained  upon  affidavits.  By  the  express 
words  of  this  statute,  the  Judge  who  tries  the  cause,  must 
certify  that  the  defendant  acted  by  virtue  of  his  office,  or 
make  him  an  allowance  of  double  costs  upon  the  record; 
and,  as  it  is  not  necessary,  that  that  should  be  done  at  the 
trial,  I  am  of  opinion,  that  this  certificate  has  been  properly 
allowed.   Within  my  own  experience  at  the  bar,  two  leam- 

(a)  Comb.  322.        (6)  2  Barnard.  103,  117.        (c)  B.  R.  H.  125. 
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ed  Judges  granted  certificatesi  under  similar  circumstances,  Exeh.  of  Pteat, 
upon  this  statute. 


The  other  Barons  concurred,  and  the  rule  was 


Norman 


Danger. 


Discharged. 


Phillips,  Administratrix,  r.  Williams. 

J[  HIS  was  an  action  upon  concessit  solvere,  to  which,  The  action  by 
amongst  others,  there  was  a  plea  of  payment,  and  an  issue  ^^nfValet, 
thereon.  *^*°°!!,^  ~"" 

roenced  by  no- 

At  the  trial,  before  Goulbourn,  J.,  at  the  Great  Ses-  tice,  but  only 
sions  for  Pembrokeshire,  the  only  question  was,  whether      where  an 

the  payment  was  made  before  or  after  the  action  was  fJ^"*deUvcred 

commenced.     The  evidence  upon  this  point  was,  that  on  *  notice,  that  an 

action  had  been 

the  4th  August,  18^8,  the  attorney  for  the  plaintiff  fill-  commenced,  to 
ed  up  one  of  the  usual  printed  forms  of  notice  of  action  served  upon  tiie 
upon  concessit  solvere  (a),  and  deUvered  it  to  a  bailiff  ^^e^^jf^'  ^^ 
to  serve  upon  the  defendant ;  and  that  the  payment  was  before  the  notice 
made  after  the  delivery  of  the  notice  to  the  bailiff,  but  thepiainUffhit 
before  the  notice  was  served  upon  the  defendant.  Upon  fuomeTafuT- 
this  evidence,  it  was  contended  that  the  fiUinfir  up  and  de-  ward*  proceeded 

by  coneetsii  tot- 

livery  of  the  notice  to  the  bailiff  was  a  commencement  of  vere,  to  recover 
the  action,  and  that  a  subsequent  payment  was  too  late;  i/e/j,  that  the 
but  the  learned  Judge  was  of  a  different  opinion,  and  the  ^^^^  ^^  "J' 

^  r  '  operate  as  the 

plaintiff  was    nonsuited.  legal  com- 

mencement of 
the  action,  and 
that  the  payment  was  in  time. 


(a)  The  following  is  a  copy  of 
the  notice: — 

"  To  Mr.  C.  D.  (the  defendant) 
This  is  to  give  you  notice  that  an 
action  is  commenced  and  will  be 
prosecuted  against  you  at  the  next 
Great  Sessions,  to  be  holden,  &c.^ 
hy  A,h,  for  the  sum  of£ — ,  due 

VOL.   III.  P 


from  you  to  him,  for  &c.,  and  that 
the  said  plaintiff  will  proceed  to 
trial  at  the  said  next  Great  Sessions, 
to  whicli  said  action  you  may  ap- 
pear and  make  your  defence  if  you 
think  proper.  Dated,  &c.  Your's 
&c." 
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.  9f  Pleas, 
1829. 


Phillips 

V. 

Williams. 


A  rule  having  been  obtained,  calling  upon  the  defend- 
ant to  shew  cause,  why  that  nonsuit  should  not  be  set  aside 
and  a  new  trial  had, — 

Evans, «/.,  and  Wedgewood,  now  shewed  cause. — It  is 
difficult  to  conceive  how  a  notice  of  action,  which  is  a  mere 
private  transaction,  can  be  the  commencement  of  a  suit. 
There  is  no  analogy  between  this  and  the  proceeding  by  co- 
pias  in  the  Court  of  Common  Pleas;  for  in  the  Great  Ses- 
sions, an  original  is  always  issued  as  the  process  by  whidi 
the  action  is  commenced  before  the  notice  is  served,  and 
the  terms  of  the  notice  itself  so  import.     In  Folejfs  IVae- 
iice  (a),  the  proceeding  upon  concessit  solvere  is  treated  of, 
and  the  forms  of  the  prtecipe  and  original  writ  are  given 
as  necessary  steps  before  the  service  of  the  notice;  and  in 
RusselVs  Practice  (b),  it  is  said  to  be  usual  to  sue  out  an 
original  where  it  is  intended  to  proceed  by  concessit  sol- 
vere.    The  notice  itself  is  but  the  creature  of  the  Court, 
and  is  given  in  pursuance  of  a  ride  of  Court  (c),  for  the 
purpose  of  accelerating  the  trial :  it  may  be  served  before 
any  writ  has  been  sued  out,  but  in  that  case  most  state 
that  an  action  will  be  commenced  (cf);  which  clearly  shews 
that  the  notice  itself  is  not  the  commencement  of  the  suit. 
At  all  events,  to  lay  the  foundation  of  an  argument,  the 
notice  must  be  served. 


(«)  Page  12. 

(6)  Page  12. 

(c)  "  For  preventing  delays  in  all 
personal  actions  hereafter  to  be 
commenced  in  this  Court,  it  is  or- 
dered, that  the  defendant  being 
serred  fifteen  days  before  Sessions, 
(which  service  must  be  exclusive 
of  the  day  of  service  and  the  day 
of  Sessions),  with  notice  in  writing 
under  the  hand  of  the  plaintiff's  at- 
torney, expressing  the  cause  of  ac- 
tion, and  the  sum  demanded,  and 


affidavit  made  of  the  service  of  sucb 
notice  and  filing  a  declaration  be- 
fore the  sitting  of  the  moniing  Comt 
the  second  day  of  the  same  Sessions^ 
the  plaintiff  shall  be  at  liberty  to 
proceed  to  trial  or  judgment  the 
same  Sessions.  And  in  case  the 
defendant  appears,  and  shall  not 
plead  the  next  Court,  a  rule  being 
given  for  that  purpose,  the  plaintiff 
shall  have  judgment  in  such  action 
by  nil  dicit,** 

{d)  Russ.  Pract.  53. 
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Williams,  E.  F.,  in  support  of  the  rule. — In  theory,  the  Exch.  of  Frtm, 


original  writ  is  the  commencement  of  the  action,  and,  as 
in  the  case  of  a  capias,  ought  regularly  to  be  sued  out  in 
the  first  instance ;  but  in  practice  it  is  not  issued  until  after 
the  action  has  been  proceeded  with ;  and  the  notice  is  con- 
sidered to  be,  as  it  in  terms  expresses,  the  commencement 
of  the  suit.  This  is  clearly  proved  by  the  rule  of  Court, 
(Autumn  Great  Sessions,  1816  (a),)  for  unless,  when  serv- 
ed, the  notice  operated  as  a  commencement  of  the  suit, 
no  costs  could  properly  be  incurred,  and  the  plaintiff 
could  have  no  claim  upon  the  defendant.  The  action  by 
concessit  solvere,  conducted  in  this  mode,  is  a  domestic 
action,  to  which  the  non-intervention  of  a  public  function- 
ary is  incident;  it  is  a  form  of  action  cheap  and  summary, 
and  therefore  Jiighly  beneficial,  which  it  would  be  most 
dangerous  to  disturb.  Assuming  that  the  notice,  when 
served,  is  the  commencement  of  the  action,  it  remains  to 
shew,  that  service  is  unnecessary.  Now  the  term  ''  serv- 
ed," in  the  rule  of  Court,  1816,  refers  to  the  amount  of 
costs,  and  not  to  the  validity  of  the  notice  as  the  com- 
mencement of  the  suit.  At  the  same  Session,  a  similar 
rule  was  made  with  reference  to  a  capias;  and  if,  in  the 
construction  of  the  one  rule,  it  be  held  that  service  of  the 
notice  is  necessary,  it  must  follow,  that  in  every  case  the 
capias  must  be  served,  to  operate  as  the  commencement 
of  the  suit.  Yet  it  could  not  be  contended,  that,  to 
a  plea  of  tender,  the  replication  of  a  capias,  antecedently 
sued  out,  must  aver  that  the  capias  was  served;  and 
by  a  parity  of  reasoning,  such  an  averment  would  be  un- 


1B29. 


Phillips 

V. 

Williams. 


(a)  **  Ordered  that,  from  the  pre- 
t  Great  Sessions,  in  all  actions 
ofconceifttjo/vfrfyif  the  defendant, 
being  served  with  notice  of  suit, 
shalU  before  the  first  day  of  the  Ses- 
ikms,  offer  or  tender  to  the  plain- 
tilT  or  his  attorney,  the  amount  of 

p2 


the  debt  sued  for,  with  one  pound 
one  shilling  for  the  costs  of  suit,  if 
the  plaintiff  or  his  attorney  shall 
refuse  or  decline  to  accept  the 
same,  all  subsequent  proceedings 
had  in  such  suit  shall  be  at  the  pe- 
ril of  the  plaintiff  or  his  attorney.*' 


SIO  CASES  IN  THE  EXCHEQUER. 

Ej^fK  of  Pleas,  necessarv  in  tlie  case  of  a  notice.     Whether  the  notice 

1829* 

'  V     be  or  be  not  served,  it  is  open  to  precisely  the  same  objec- 

Phillips       tions ;  and  therefore  it  follows,  that  if,  when  served,  the 

Williams,     notice  would  be  a  commencement  of  the  action,  the  suit 

will  equally  be  commenced  though  the  notice  be  not 

served. 

Garrow,  B. — I  am  of  opinion,  that  this  notice  was  not 
the  legal  commencement  of  the  action,  and  that  the  pay- 
ment was  in  time.  The  object  of  the  notice  is  merely  to 
apprize  the  defendant  that  an  action  has,  by  some  other 
means,  been  instituted  against  him,  and  to  inform  him  of 
the  steps  which  he  must  take,  in  order  to  defend  himself 
against  it.  So  the  rule  of  Court,  upon  which  reliance  has 
been  placed,  does  not  say  even  that  the  service  of  the  nor 
tice  shall  alone  be  sufficient,  but,  in  aid  of  the  defendant, 
ascertains  the  amount  of  costs  to  which  he  shall  be  liable  up 
to  a  certain  stage  of  the  proceedings,  and  by  the  payment 
of  which  the  action  may  be  terminated.  From  a  different 
construction  serious  injustice  might  ensue.  It  might  hap- 
pen, that  an  attorney  who  meets  his  various  clients  at  a 
place  of  general  resort,  might  ascertain  the  nature  of  their 
demands  against  various  individuals,  and,  upon  his  return 
home,  fill  up  a  variety  of  notices,  which  might  Ue  dormant, 
until  the  parties  had  amicably  arranged  their  differences, 
and  then  they  might  involuntarily  be  involved  in  expensive 
litigation,  merely  to  put  fees  into  the  pocket  of  the  attorney. 

HuLLocK,  B. — After  the  best  consideration  which  I.  can 
give  this  case,  I  am  of  opinion,  that  the  rule  should  be 
discharged.  The  simple  question  is,  whether  this  notice, 
which,  upon  the  face  of  it,  imports  that  an  action  has  been 
commenced,  is  the  legal  commencement  of  an  action,  and 
we  are  not  now  called  upon  to  put  a  construction  upon  the 
rule  of  the  Autumn  Great  Sessions,  1816.  Now  it  ap- 
pears to  me,  that  the  object  of  this  notice  is  similar  to  that 


V. 

Williams. 
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of  the  service  of  a  latitat  or  capias,  viz.  to  bring  the  Exch,  of  Pitas, 
party  into  Court;  and  no  one  could  contend  that  a  mere  ^  J  '  ^ 
notice  originating  in  the  attorney's  office,  without  more,  Phillips 
would,  in  those  cases,  be  sufficient  for  that  purpose.  Could 
a  notice  of  this  description  be  replied  to  a  plea  of  the  sta- 
tute of  limitations? — Certainly  not;  the  replication  would 
state  the  issuing  of  the  original,  and  that  would  be  the  do- 
cument which  would  be  put  in  issue.  It  cannot,  gravely, 
be  contended,  that  there  is  any  analogy  between  this  no- 
tice and  the  commencement  of  a  suit  by  capias.  To  ren- 
der it  available,  it  must  be  averred,  that  the  capias  was 
issued  with  a  view  to  the  particular  suit,  and  where  con- 
tinuances are  necessary,  it  must  be  shewn  that  the  first 
writ  was  returned.  The  point  would  neatly  arise  upon  the 
replication  to  a  plea  of  tender,  but  that  may  be  said  to  in- 
volve the  same  question.  Upon  the  whole,  I  am  of  opinion 
that  this  notice  is  like  the  service  of  a  copy  of  a  latitat  or 
capias^  and  merely  intended  to  intimate,  as  the  notice  itself 
expresses,  that  an  action  has  previously  been  commenced, 
and  not  that  the  notice  is  the  commencement  of  the  action. 
We  cannot  advert  to  any  inconvenience  which  may  arise 
from  this  decision ;  our  duty  simply  is,  to  decide  whether 
this  notice  be  or  be  not  the  legal  commencement  of  the 
suit. 

Vaughan,  B. — Judging  from  the  terms  of  the  notice, 
and  by  analogy  to  the  proceedings  in  the  superior  Courts, 
I  should  have  supposed  that  the  original  had  been  issued; 
and  by  the  report  of  the  law  commissioners  that  writ 
seems  to  be  the  foundation  of  all  proceedings  upon  con- 
eessii  solvere  in  the  Principality,  for  a  charge  for  the 
original  is  uniformly  made.  It  may  be  that,  in  practice^ 
the  original  is  not  issued  in  the  first  instance;  but,  when 
called  upon,  we  must  correct  a  practice  which  is  cer- 
tainly illegal.  The  argument  of  my  learned  brother  upon 
the  effect  of  this  notice,  with  reference  to  a  plea  of  the 
statute  of  limitations,  is,  to  my  mind,  conclusive ;  for  it 


SIS  CASES  IN  THE  EXCUEQUER« 

Exck.  of  Pleas,  would  be  a  mere  mockery  of  pleading  to  put  upon  the  re- 

V  cords  of  the  Court,  in  answer  to  such  a  plea,  that,  six  years 

Phillips  before,  a  notice  like  the  present  had  been  filled  up  by  die 

Williams,  attorney,  and  delivered  to  a  bailiflT  to  be  served. 

Rule  discharged  with  costs. 


Coleman  r.  Waller. 
A  creditor. in  re-  ASSUMPSIT    upon  a  ffuarantee.      The    declaration 

flpeCt  of  two  de-  ,.  i^^ix^  *  t  ark  A         -r^ 

mmnds,  seised  Stated,  that,  on  the  loth  December p  lo^i*,  JDerU  and 
his  debtor  un- '  Maimeit  Were  indebted  to  the  plaintiflT  in  the  sum  of 
der  an  exertion  600/.,  for  money  lent,  and  of  340/.,  for  goods  sold  and  de- 

for  one  of  the  ^  ... 

two  debts,  and  li vered ;  and  that,  by  a  certain  agreement  in  writing,  made 
meeting  of  some  &nd  Signed  by  the  plaintiff  and  the  defendant,  (reciting 
rf2!w^nT  **^*^  ^^"^  diViiSL  Manneit  were  so  indebted,  and  that  the 
composiUon  was  plaintiff  having  a  warrant  of  attorney  for  the  600/.,  had  on 

proposed,  de- 
clared tbst  he      or  about  the  8th  oi  December j  entered  up  judgment  and 

to  thewm-^'^  sueA  out  execution  thereon,  by  virtue  whereof  the  Sheriff 
the  debt  fo^^*"  ^^^  Seized  and  was  in  possession  of  the  stock  and  effects 
which  the  goods  of  Dent  and  Manned ;  and  that  they  had  proposed  a  com* 

had  been  seized^ 

were  secured  to  position  to  their  Creditors,  for  which  purpose,  they^  and 
WM  not  a  credi-  ^^^^^''8  of  their  Creditors,  were  desirous  of  having  the  plain- 
tor,  guaranteed  ^ffg  execution  withdrawn  forthwith ;  which  the  plaintiff 

the  debt,  and  »    -,  n 

A.  withdrew  had  agreed  to  do  upon  being  indemnified,  and  upon  pay- 
and^igned^^e  m^nt  of  the  costs  of  the  judgment  and  execution,  and  the 
"^^r^Heid  Sheriff's  fees;  which  guarantee  the  defendant  agreed  to 
that  the  bargain  give),  it  was  witnessed,  that,  in  consideration  of  the  plaintiff 

was  a  fraud  up- 
on the  rest  of     SO  agreeing  (which  he  did  thereby)  to  withdraw  his  execu- 

and  ▼oid!^"*       tion  upon  payment  of  the  said  costs,  and  Sheriff's  feea, 

&c.,  the  defendant  did  thereby  guarantee  and  agree  to  in- 
demnify the  plaintiff  from  all  loss  or  deficiency  that  he 
might  sustain  or  be  put  to,  in  respect  of  the  600/.,  by  the 
agreeing  to  the  composition,  or  by  any  conunbsion  of 
bankruptcy  that  might  be  sued  out  on  default  of  the  com- 
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position  being  carried  through^  or  in  any  other  manner,  Exch.  of  PUas, 
by  his  so  withdrawing  his  execution,  so  that  the  plaintiff  ^  '  ^ 

mightreceive  the  full  amount  of  twenty  shillings  in  the  pound,  Colrm  an 
on  his  debt  of  600/. ;  and  averred,  that  the  plaintiff  agreed  to  w  alleb. 
the  composition,  and  withdrew  his  execution,  and  that  a 
commission  of  bankruptcy  was  sued  out  against  Dent  and 
Mannett,  by  means  of  which  and  the  plaintiff  *s  agreeing  to 
the  composition  and  withdrawing  his  execution,  the  plaintiff 
had  sustained  a  lossof  S50/.,  which  the  defendant  had  not 
paid.     Plea — non  assumpsit. 

At  the  trial,  before  the  Lord  Chief  Baron,  at  the  London 
Sittings,  the  following  appeared  to  be  the  facts  of  the 
case: — Dent  and  Mannett^  who  carried  on  business  at 
Southampton^  were,  in  August ^  18^1,  indebted  to  the  plain- 
tiff, to  the  amount  of  300/.  for  goods.  He  afterwards 
lent  them  600/.,  at  first  without  security,  but  on  tlie  19th 
November 9  18^4,  without  solicitation,  they  gave  him  a  war- 
rant of  attorney  for  the  600/.,  upon  which,  on  the  8th 
December,  judgment  was  entered  up,  and,  on  the  same 
nighty  the  execution  was  sent  down.  On  the  10th,  at 
which  time  the  Sheriff  was  in  possession  under  the  execu- 
tion,  a  meeting  of  the  creditors  was  had,  but  was  attended 
by  twenty-five  only  out  of  seventy-five  individuals,  to  whom 
Dent  and  Mannett  were  indebted.  Dent  and  Mannett 
were  considerable  debtors  to  one  Davidson,  of  whom  the 
defendant  was  then  a  clerk,  but  had  since  become  the  part- 
ner. Dent  and  Mannett  were  anxious  to  prevent  a  bank- 
ruptcy,  and  with  that  view  a  composition  was  proposed. 
It  was  openly  declared  by  the  plaintiff,  or  rather  in  his  be- 
half, that  he  would  not  come  in  for  his  money  debt  of  600/., 
nor  sign  the  composition  deed,  nor  withdraw  his  execution, 
without  security  for  that  debt.  The  defendant,  who,  on 
Davidson's  account,  was  desirous  that  the  execution  should 
be  withdrawn,  offered  to  give  that  security ;  upon  which 
the  guarantee  was  prepared  and  signed  by  the  defendant, 
and  the  plaintiff  withdrew  his  execution,  and  afterwards 


314  CASES  IN  THE  EXCHEQUER, 

Exeh.  of  Pleat,  signed  the  composition  deed,  by  which  16s.  in  the  pound 

were  to  be  paid^  and  to  be  secured  by  promissory  notes.  The 
deed  contained  a  release  to  Dent  and  Mannett,  in  the  usual 
terms.  The  plaintiff  put  his  signature  to  this  instrument, 
some  time  between  the  8th  and  10th  of  February^  1825; 
and  upon  view  of  the  deed,  there  appeared  to  be  a  good 
many  signatures  before,  and  about  thirty-five  after  that  of 
the  plaintiff.  Some  obscurity  prevailed  in  the  evidence, 
as  to  the  order  in  which  these  signatures  were  subscribed; 
and  there  was  reason  to  suppose  that,  before  the  signatures 
were  put,  the  places  for  them  had  been  marked  in  pencil, 
so  that  no  certain  inference  as  to  the  priority  of  the  signa- 
tures could  be  drawn  from  their  juxtaposition.  It  was 
clear,  however,  that  there  were  many  signatures  after  that 
of  the  plaintiff,  and  one  witness,  whose  name  appeared  af- 
ter his,  deposed,  that,  to  his  belief,  the  previous  signatures 
were  written  at  the  time  he  signed.  Dent  and  Manneii 
were  bankrupts  in  Juli/,  18^5. 

The  Lord  Chief  Baron  directed  the  Jury  to  consider 
whether  the  waiTant  of  attorney  given  to  the  plaintiff  was 
a  fi'audulent  preference ;  and  upon  their  finding  that  it  was 
not,  the  plaintiff  had  a  verdict  for  2231. 15s. 

In  pursuance  of  leave  granted  for  that  purpose,  Camp" 
bell,  in  Michcielmas  Term,  obtained  a  rule  mtt,  to  enter  a 
nonsuit,  or  for  a  new  trial,  against  which — 

Pollock,  =F.,  and  Alderson,  shewed  cause. — At  the  trial, 
the  only  question  was,  whether  the  warrant  of  attorney 
amounted  to  a  fraudulent  preference.  Upon  that  question 
the  Jury  have  decided,  and  their  finding  cannot  now  be 
impeached.  But  it  is  said,  that  the  guarantee  was  a  fraud 
upon  the  other  creditors,  and  is  therefore  unavailable.  To 
this  the  answer  is  twofold:  Jirst,  that  there  was  no  fraud, 
the  creditors  having  been  sufficiently  apprized  of  the  trans* 
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action;  and  secondly^  that  this  does  not  fall  within  that  Eich.  of  Pietu^ 
class  of  securities  which  are  considered  to  be  fraudulent.     ^  lo29*  ^ 
This  transaction  can  only  be  looked  at  upon  the  principles       Coleman 
of  good  faith;  and  the  plaintiff  having  by  his  declaration       walleh. 
at  the  meeting  done  every  thing  that  was  fair  and  reason- 
able, it  was  the  duty  of  the  defendant  to  apprize  the  cre- 
ditors of  what  there  passed,  or,  if  they  made  no  inquiry, 
they  were  bound  by  what  there  transpired.     In  Cockshott 
▼•  Bennett  (a),  the  transaction  was  unknown  to  the  credit- 
orsy  there  was  an  attempt  at  concealment,  and  the  money 
was  to  be  paid  out  of  the  insolvent's  estate.     The  princi- 
ple of  that  case  cannot  therefore  apply  to  this,  for  the  de- 
termination of  the  plaintiff  was  publicly  declared,  and  the 
guarantee  is  from  a  third  party,  the  original  debtors  being 
absolutely  released*     The  debtors  are  not  liable  over  upon 
the  guarantee,  for  there  is  no  evidence  that  it  was  given 
at  their  request  or  for  their  benefit.     But  this  security  is 
not  within  that  class  which  are  considered  to  be  fraudulent. 
The  principle  applies  to  cases  in  which  the  party  stipulates 
for  a  benefit  beyond  that  which  the  other  creditors  have, 
who  sign  the  deed,  but  not  to  securities  existing  before 
the  negotiation  for  a  composition.     Here  the  plaintiff  sti- 
pulated for  no  benefit  ultra  the  other  creditors.    The  find- 
ing of  the  Jury  establishes  that  he  had  a  valid  security, 
and  was  therefore  in  a  condition  to  satisfy  his  claim  in  re- 
spect of  the  money  lent.     He  merely  accepted  the  guaran- 
tee of  the  defenuant,  in  lieu  of  the  goods,  which,  if  not  re- 
finquished,  would,  notwithstanding  the  composition,  have 
been  available  to  the  plaintiff.     Thomas  v.  Courtney  (6). 
This  circumstance  distinguishes  this  from  the  cases  of 
JSmith  y.  Bromley  (c),  Cecil  v.  Plahtow  (of),  Cockshott  v» 
JBenttett,  Jackson  v.  homas  (e),  Feise  v.  Randall  (J'),  Jack* 


(a)  2  T.  R.  763.  (d)  1  Anstr.  202. 

(6)  1  B.  «c  A.  1.  («)  4  T.  R.  166. 

(c;  Dougl.  695.  {j')  6  T.  R.  146. 


&16  CASES  IN  THE  EXCUEQUEEa 

Exek.  of  PUoif  son  ▼.  Mitchell  (a),  Leicester  v.  Rose  (b)^   WeUsY.  Gfir- 

1829.  . 

v_^^^     ling  (c),  and  Jackson  v.  Davidson  (d),  which  relate  to  new 

Coleman      securities  given  as  a  consideration  for  signing  the  compo- 

Waller.      sition  deed,  or  certificate ;  and  proceed  upon  the  ground 

that  the  advantage  gained  by  the  particular  creditor  is  a 

fraud  upon  the  others;  but  do  not  apply  to  securities  ex- 

isting  before  the  negotiation  for  a  composition  (e). 

Campbell,  and  Richards,  R.  V.,  contra. — The  principle 
of  the  case  of  Cockshott  v.  Bennett,  and  that  class  of  cases, 
is,  that  for  the  preservation  of  good  faith,  no  private  agieei- 
ment  in  fraud  of  the  other  creditors  shall  be  available  in 
law.  Now,  this  is  a  private  agreement  in  fraud  of  the  ere* 
ditors,  for,  although  some  were  present  at  the  meeting, 
many  who  signed  the  composition  deed  after  the  plaintiff, 
must  be  assumed  to  have  signed  upon  the  understanding 
that  he  assented  to  the  composition  in  respect  of  his  whole 
demand.  It  is  also  a  principle  of  that  class  of  cases,  that 
the  estate  of  the  insolvent  shall  be  discharged ;  and  it  may 
be  laid  down  as  a  general  rule,  that,  wherever  an  insolvent 
is  Uable  upon  an  agreement  beyond  the  composition,  that 
agreement  will  be  void.  In  accordance  with  this  principle, 
the  case  of  Thomas  v.  Courtney  was  decided ;  for,  in  that 
case,  there  was  no  remedy  over  against  the  insolvent  nftm 
the  composition.  Now  there  is  nothing  to  distinguish  this 
from  the  case  of  an  ordinary  guarantee.  The  defendant 
is  no  party  to  the  composition  deed ;  and  as  the  law  im* 
pUes  a  promise  upon  the  part  of  the  original  debtor  to  re- 
imburse the  surety.  Dent  and  Mannett  would  be  without 
defence  to  an  action  at  his  suit.  But  considering  that  the 
defendant  has  no  remedy  over  against  the  original  debtors, 
still  the  agreement  is  fraudulent  and  void.  By  entering 
into  the  composition,  and^  at  the  same  time,  accepting  a 

(a)  13  Ves.  581.  {d)  4  B.  &  A.  691. 

(6)  4  East,  372.  (c)  4  B.  &  C.  516,  note  to  Lew- 

ie) 1  B.  &  B.  447.  is  V.  Jones. 
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collateral  security  even  for  the  same  amount,  the  party  BxcJl  of  pigat, 
misleads  the  other  creditors  into  a  situation  in  which  his  *  ^ 

own  act  shews  he  thought  it  unreasonable  that  they  should  Coleman 
be  placed;  and  there  can  be  no  doubt,  that  if  a  creditor,  waller. 
who  signs  a  composition  deed,  or  agreement,  and  thereby 
induces  other  creditors  to  sign  it,  makes  any  private  bar- 
gain, the  effect  of  which  is  to  place  himself  in  a  better  si- 
tuation than  the  other  creditors,  he  thereby  commits  a 
fraud  upon  them,  and  that  such  private  bargain  is  void. 
Sadler  v.  Jackson  (a),  Letois  v.  Jones  (6),  Rogers  v.  King- 
Mton{c)f  Briani  v.  Christie  (d).  They  argued  also  that 
the  verdict  was  contrary  to  the  evidence,  and  that  the  war- 
rant of  attorney  amounted  to  a  fraudulent  preference. 

The  Court  took  time  to  consider,  and  now 

The  Lord  Chief  Baron,  after  stating  the  pleadings 
and  &ct8  of  the  case,  delivered  the  judgment  of  the  Court 
aa  follows: — The  Court  is  of  opinion,  that,  in  this  case,  a 
nonsuit  should  be  entered.  The  principle  upon  which 
the  Court  are  of  this  opinion,  is  the  same  as  decided  the 
caae  of  Cockshoit  v.  Bennett,  followed  by  many  other  de- 
cisions. This  security  was  given  to  induce  the  plaintiff*  to 
0gD  a  composition  deed,  by  which  he  held  himself  out  to 
the  other  creditors,  as  accepting  I6s.  in  the  pound,  and 
thereupon  discharging  the  debtors.  He  did  in  effect  sign 
the  deed,  agree  to  accept  this  diminished  sum,  and  dis- 
charge the  debtor.  As  the  case,  notwithstanding  some 
circumstance  favourable  to  the  plaintiff*,  comes,  in  the 
opinion  of  the  Court,  directly  within  the  principle  of  that 
dass  of  authorities  to  which  I  have  alluded,  we  think  there 
must  be  a  nonsuit,  and  that  the  rule  must  be  made 

Absolute  {e). 

'«)  15  Ves.  52.  (<0  1  Stark.  N.  P.  329. 

(6)  4  B.  &  C.  506.  (e)  See  Murray  v.  JUeves,  8  B. 

fe)  2  Bingh.  441.  &  C.  421 . 
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Exek,  of  Pleat, 
1829. 

Griffith  and  Others  v.  Humphreys. 

No  person  can  Jt  ROCESS  having  been  issued  against  the  defendant, 
adonby  the  bye  ^^^  ^^  appearance  entered  at  the  suit  of  another  plaintiff, 
in  the  Court  of   declarations,  in  this  and  eighteen  other  actions,  were  deli- 

£xch6<jtitTf  ex-  ^^ 

cept  the  original  yered  against  the  defendant  by  the  bye,  and  judgments 
^  signed.     A  rule  was  afterwards  obtained  to  set  aside  these 

judgments,  upon  the  groimd  that  the  appearance,  in  the 
first  action,  had  been  fraudulently  entered,  and  that  the 
declarations  by  the  bye  were  not,  under  the  circumstances, 
warranted  by  the  practice  of  the  Court.  Upon  shewing 
cause,  all  matters  were  referred  to  the  Master,  who  found 
that  upon  the  appearance  having  been  entered  for  the  de- 
fendant in  the  original  action,  the  plaintiffs,  during  the 
same  term,  deUvered  a  declaration  by  the  bye,  without  any 
process  having  been  issued,  or  fresh  appearance  entered 
or  recorded  for  the  defendant;  that  the  defendant  bad 
obtained  an  order  to  imparle  after  the  order  for  time  to 
plead,  and  had  subsequently,  by  his  clerk  in  court,  signed 
^cognovit  confessing  the  action;  he  further  found,  that 
such  proceeding,  by  delivering  a  declaration  by  the  bye 
at  the  suit  of  a  different  plaintiff,  was  not  warranted  by  any 
known  or  acknowledged  rule  or  practice  of  the  Court,  and 
awarded  that  the  parties  should  each  pay  their  own  costs. 

Richards^  moved  to  set  aside  this  award,  contending 
that  the  subsequent  steps  taken  by  the  plaintiff  were  a 
waiver  of  the  irregularity;  but 

The  Court  being  of  opinion  that  the  practice  was  cor- 
rectly stated  by  the  Master,  and  that  the  plaintiffs  weve 
estopped  by  the  award,  refused  the  rule. 

Rule  refused  (a). 

(a)  By  the  old  rules  of  Court  il  fendant*s  appearance,  the  plaintiff 
is  ordered,  ''  that  upon  every  de-      may  put  in  as  many  dedaratioos  as 
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he  will  against  every  such  defend,  quer,  in  this  respect,  proceeds  upon  Exch.  of  PUas,, 

ant,  provided  they  all  be  put  in  at  the  supposition,  that  in  the  former  1829. 

one  and  the  same  time."  1  Burton,  the  defendant  is  in  the  custody  of  ^^***^ 

Pract.  149.    The  difference  in  the  the  Court  when  he  files  common  W""h 

practice  of  the  Courts  of  King's  bail.  Cro.  Jac.  605.  Humph rbt9. 
Bench,  Common  Pleat,  and  Exche- 


EXCHEQUER  CHAMBER. 

(In  Error  from  the  Court  o/  Exchequer). 

COR.  LORD  TENTERDEN,  C.  J.,  AND  BEST,  C.  J. 


Adams  r.  Meredew. 
Libel.     The  declaration,  after  a  prefatory  averment  it » actionable, 

1        without  the  aid 

that  the  plaintiff  was  a  justice  of  the  peace,  stated  that  the  ofpre&tory 
defendant  published  of  and  concerning  him,  and  of  and  dedaraSon^to  * 
relating  to  him  as  such  justice  of  the  peace,  the  following  ^^*  **^  V"*" 
libel: — **  The  other  magistrates  residing  within  our  coun-  "«•  chairman  of 
ty  are  H,  C  Adams,  Esq.  and  F.  G.,  Esq.,  the  latter  of  mittee^beaudit- 
whom  is  gone  abroad:  as  to  Mr.  Adams,  he  is  chairman  ^^""en»of 
of  the  finance  committee  of  the  county  of  W..  and  has  upwards  of 

^  '  12,0004  for  the 

audited  accounts  containing  items  of  upwards  of  12,000/.  nonunai purpose 

for  the  nominal  purpose  of  furnishing  lodgings,  plate,  &c.  fodgiDgs,  pUte, 

for  the  Judges;  but  which  expenditure,  in  reality,  was  to  Jjj^.^^m 

find  accommodation  for  the  magistrates,  as  the  Sheriff  al-  which  expendi- 

/•         i-iTi  -till*  •!  •         ture  wasinreifli- 

Ways  found  the  Judges  suitable  lodgmgs,  without  putting  ty  to  find  ac- 

tbe  magistrates  to  any  expense;"  which  was  explained  to  foi^the  magb- 
impute,  in  one  count,  that  the  plaintiff  had  conducted  S?**!!»!J^* 
himself  corruptly,  unduly,  and  improperly,  in  his  oflSce  of  found  the  Judges 
justice  of  the  peace;  and  in  the  second,  that,  in  his  oflSce  ings,  without 
of  justice  of  the  peace,  he  had  behaved  and  conducted  JlJUn^to  any 
himself  in  an  improper  manner,  and  contrary  to  his  duty  expense." 
as  such  justice  and  chairman  as  aforesaid.     The  Jury 
found  a  verdict  for  the  plaintiff;  and  the  Court  arrested 
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BjKk.  CkamUr,  the  judgment,  upon  the  ground  that  the  publication  ww 

not  libellous  per  se,  and  was  not  explained  by  apt  aver- 
ments in  the  declaration,  so  as  to  convert  that  which  was 
apparently  innocent  into  a  libel  (a).  A  writ  of  error  hav- 
ing been  brought,  the  case  was  argued  by  Hill  for  the 
plaintiff  in  error;  and  Chitty,  for  the  defendant  in  error, 
who  recapitulated  the  topics  which  were  urged  upon  the 
former  occasion. 

The  Court  took  time  to  consider.  And  now  Lord  Tem- 
TERDEN  advised  the  Lord  Chancellor  to  reverse  the  judg* 
ment,  observing  that  the  Lord  Chief  Justice  of  the  Com- 
mon Pleas  and  himself  were  of  opinion  that  the  words  of 
the  libel  conveyed  a  meaning  different  from  that  which 
had  been  attributed  to  them  by  the  Court  of  Exchequer. 

Judgment  reversed  (fr). 

(a)  Ante,  Vol.  2,  p.  417. 
(6)  A  writ  of  error  is  now  pending  in  the  House  of  Lords. 


(In  Error  from  the  Court  of  King's  Bench). 


Lloyd  and  Others  v.  Sigournet. 

A  bUi  of  ex-  Assumpsit  for  money  had  and  received.  Plea — Norn 
J^SSi.^fal!  assumpsit.  At  the  trial,  the  Jury  found  a  verdict  for  the 
^***  ^y  **     defendant  in  error,  (the  plaintiff  below),   subject  to  the 

pfty#e  to  A»f  wDo 

indoned  it  m  opinion  of  the  Court  of  King^s  Bench  upon  a  special  case, 
to  B.  or  faiior^   which  was  afterwards,  upon  the  judgment  of  the  Court  in 

derfinrmy  use," 

B.  applied  to  Us 

bankers  to  discount  the  bill,  and  tbey  bond  fide,  but  not  without  making  inquiry,  did  so: — HM, 

that  the  indorsement  was  restrictiTe;  that  B.  was  a  trastee  for  A.,  and  could  ooider  no  greater  is- 

tarest  to  his  indorsee,  against  whom  A.  was  entitled  to  recover. 
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favour  of  the  defendant  in  error,  turned  into  the  following  Et^  Chamber, 
special  verdict.  *^*^* 

In  the  month  of  July,  1825,  Amaxiah  Atiwood,  who 
commanded  a  vessel  belonging  to  the  defendant  in  error, 
took,  in  pajrment  of  a  cargo  of  flour,  the  property  of  the 
defendant  in  error,  which  he  sold  at  Rio  Janeiro,  a  bill  of 
exchange  for  3,164/.  lis.  8d.,  drawn  in  a  set  of  three,  by 
March,  Seedy,  Walker,  ^  Co.,  of  that  place,  on  March, 
Sealy,  ^  Co.  of  London,  which  bill  was  payable  to  the  or- 
der of  Messrs.  Hendricks,  Weirss,  %  Co.,  who  indorsed 
it  to  Atiwood.  The  following  is  a  copy  of  the  third  part 
of  the  said  bill: — 

''  Bio  de  Janeiro,  the  ISth  July,  1825. 

For3164&  Us.  8d. 

''  At  sixty  days'  sight,  pay  this  third  of  exchange,  (first 
and  second  not  paid),  to  the  order  of  Messrs*  Hendricks, 
Weirss,  ^  Co.,  three  thousand  one  hundred  and  sixty- 
four  pounds,  eleven  shillings,  and  eight  pence,  value  of  the 
same,  which  place  to  account,  as  per  advice  from 

March,  Sealy,  Walker,  %  Co.*' 

This  bill  was  indorsed  by  the  payees  to  Aitwood  or  or- 
der, by  him  to  the  defendant  in  error,  by  the  defendant  in 
error  in  the  following  terms: 

**  Pay  to  Samuel  Williams,  Esqr.  of  London,  or  his  or<^ 
der,  for  my  use ; "  and  by  Williams  to  the  plaintiffs  in  error. 

Aitwood  sent  the  first  of  the  set  to  the  correspondent 
of  the  defendant  in  error,  Mr.  Samuel  Williams,  of  Lon^ 
don,  who  was  an  American  agent  and  factor  for  merchants 
md  planters,  carrying  on  such  business  to  a  very  great  ex- 
tent, inclosed  in  the  following  letter : — 

''  Sir,-^I  herewith  have  the  honor  to  enclose  you  the  first 
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Brek.  Chamber,  q{  exchange  for  3, 1 64/.  lls.Sd.  sterlingi  at  sixty  days*  sight, 

^  '  ^     on  Messrs.  Marchf  Sealy,  ^  Co.,  in  London,  in  favor  of 

Llotd        myself,  it  being  the  proceeds  of  a  cargo  of  flour,  in  Brig 

SioouRNBT.     Swifisure,  belonging  to  Henry  Sigoumey,  Esqr.,  Basicm, 

America,  which  you  will  please  to  present  for  acceptance, 

and  keep  at  the  disposal  of  the  second  or  third.'* 

Attwood  did  not  indorse  the  first  of  the  set.  WUUami^ 
received  the  letter  and  bill,  on  the  36th  September^  l&iS, 
and  procured  the  acceptance  of  the  bill  in  due  course.. 
The  third  of  the  set  was  remitted  to  the  defendant  in  er« 
ror,  and  he  having  indorsed  it  as  aforesaid:  **  Pay  to. 
Samuel  Williams,  Esqr.  of  London,  or  his  order,  for  my 
use,*'  remitted  it  to  Williams  in  the  following  letter  of 
the  17th  September,  1825. 

*'  Sir, — Captain  Amaziah  Attwood,  of  my  brig  SttifUuret, 
arrived  here  yesterday,  from  Rio  de  Janeiro,  whence  he 
sailed  about  the  middle  oiJuly;  he  informed  me,  that  he. 
left  a  letter  directed  to  you  to  be  forwarded  by  the  next 
English  mail,  containing  the  first  of  March,  Sealy,  Wat- 
ker,  ^  Co's  draft  on  March,  Sealy,  %  Co.,  London, 
dated  July  ISth,  at  sixty  days'  sight,  for  3,164/.  11«.  8dL 
sterling,  in  favour  of  Messrs.  Hendricks,  Weirss  ^  Co,,, 
and  by  them  indorsed  to  the  said  Amaziah  Attwood;  he 
thinks  he  did  not  indorse  the  draft,  and,  if  received,  it  can 
only  be  accepted.  Enclosed  you  have  third  bill  of  the  set 
indorsed  to  me  by  Captain  Attwood,  and  to  yourself  by 
me.  I  presume  that  if  the  other  should  have  been  previ- 
ously received  and  accepted,  that  a  receipt  on  the  one  now 
transmitted,  will  be  accepted  at  maturity.  Have  the  good- 
ness when  you  advise  the  receipt  of  the  present,  which  I, 
trust  will  be  as  soon  as  possible,  to  inform  me  the  standing, 
of  the  acceptors." 

This  letter  and  bill  were  received  by  Williams,  on  the 
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21st  October,  1825.     The  plain tifis  in  error  (defendants  Bxdt,  Chamber, 

1829 
below)  had  no  notice  of  the  before-mentioned  letter  of  Ait-'    v^..^^ 

waodf  and  of  the  defendant  in  error,  WiUiams  stopped  Llotd 
payment  on  the  24th  day  of  October  aforesaid,  and  a  dock-  sioourmst, 
et  was  struck  against  him  on  the  25th  of  the  same  month; 
upon  which  a  commission  of  bankrupt,  dated  the  27th  of  the 
same  month,  duly  issued,  and  he  was  duly  declared  a  bank- 
rupt immediately  afterwards.  As  well  at  the  time  Williams 
received  the  bill  in  question,  as  at  the  time  of  his  bankrupt- 
cy^  the  balance  of  the  account  between  him  and  the  de- 
fendant in  error  was  in  favour  of  the  latter,  to  the  amount 
of  upwards  of  3,000/.,  exclusive  of  the  bill.  On  the  morning 
of  the  22nd  of  October ^  when  the  discount  hereinafter  men- 
tioned was  made,  the  balance  in  favour  of  JViUiams  with 
the  plaintiff  in  error  was  3,784/.  lOs.  \0d.  About  11 
o'clock  of  that  day,  fFilliams  indorsed  the  bill  in  question, 
with  others,  amounting  in  the  whole  to  7,081/.  lis.  9</., 
to  the  plaintiffs  in  error,  who  were  his  bankers,  and  in  the 
habit  of  discounting  for  him  very  largely;  and  the  said  bills 
were  bond  fide  discounted  for  him,  and  credit  given  to  him 
for  the  amount  less  the  discount;  and  subsequently,  viz. 
at  the  clearing  house,  about  5  o'clock  in  the  evening  of 
that  day,  the  plaintiffs  in  error  paid  Williams's  acceptan- 
ces due  that  day,  to  the  number  of  thirty-two,  and  three 
drafts,  amountmg  altogether  to  10,683/.  18^.  Id.  The  bill 
in  question  was  honored  at  maturity,  and  the  amount  re- 
ceived by  the  plaintiffs  in  error  on  the  28th  November, 
1825. 

Upon  these  facts  the  Court  of  King's  Bench  were  of  . 
opinion,  that  the  defendant  below  was  entitled  to  reco- 
ver (a);  and  now  a  writ  of  error  having  been  brought,  the 
case  was  argued  by 

Patteson,  for  the  plaintiffs  in  error.— The  question  in 

(a)  8  B.  &  C.  622. 
VOL.  111.  Q 
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Exch.  Chamber,  this  case  depends  entirely  upon  the  constructicMi  of  \kki 
^  indorsement,  "  pay  to  Williams,  Esq.  or  order,  for  my 
Lloyd  use*"*  Admitting,  as  a  general  principle,  that  an  indone^ 
SfoduRNBT*  ment  may  be  qualified  or  restricted,  the  words  here  used  do 
hot  constitute  a  restrictive  indorsement.  The  words  **  tat 
my  use,"  are  not  addressed  to  the  acceptors  of  the  tnU) 
but  to  Williams  alone,  and  direct  to  what  account  the  pro<: 
ceeds  of  the  bill,  when  received,  are  to  be  applied.  In  thd 
Court  below,  the  case  of  Snee  v.  Prescoit^fi),  was  dtedi 
for  the  purpose  of  introducing  a  dictum  of  Lord  Harduicte, 
that  *'  promissory  notes,  and  bills  of  exchange,  are  fi^ 
quently  indorsed  in  this  manner,  '  pray  pay  the  ndoncjy  Id 
my  use,'  in  order  to  prevent  their  being  filled  up  with  sudf 
an  indorsement  as  passes  the  interest."  Such  words  wddd 
clearly  restrict  the  negotiability  of  the  bill,  but  thie  words 
are,  in  this  case,  totally  dissimilar;  for  the  money  is  not,  in 
the  first  instance,  to  be  applied  to  the  use  of  the  indorser, 
but  to  be  paid  to  a  third  individual,  or  his  order,  by  Whom, 
when  received,  the  money  is  to  be  applied.  For  the  same 
purpose,  the  case  of  Ancher  v.  Bank  of  England  {b)^  was 
cited,  in  which  the  indorsement  was  **  the  within  muilt 
be  credited  to  Captain  Moreton  L.  Dahl,  value  in  ao 
count."  An  indorsement  purporting  to  have  been  made 
by  Dahl,  was  afterwards  forged,  and  the  Bank  of  England 
discounted  the  bill,  but  the  acceptors  did  not  pay  it, 
and  before  it  became  due  had  failed.  One  Fulgberg  paid 
it  for  the  honour  of  the  plaintiffs;  and,  upon  the  ground 
that  the  indorsement  had  restrained  the  negotiability,  they 
brought  an  action  for  money  had  and  received  against  the 
Bank  of  England.  A  nonsuit  was  directed  by  Lord 
Mansfield;  but,  upon  cause  being  shewn,  he  with  Wilhfs 
and  Ashursty  Js.,  thought  the  indorsement  restrictive,  and 
that  the  plaintifis  were  entitled  to  recover;  but  £ti^2er,  J., 
thought  otherwise ;  upon  which  Lord  Mansfield  said,  the 

(fl)  1  Atk.  245.  (6)  Dougl.  637. 
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whole  turned  upon  the  question,  whether  the  biH  continued  ^cft-  Chamhert 

1829. 
negotiable;  and  if  they  altered  their  opinion^  they  would  ^  '  ^ 

mention  it  again.  The  case,  however,  was  never  mention-  Lloyd 
ed  afterwards;  and,  upon  a  new  trial,  the  Chief  Justice  sigourney. 
directed  the  Jury  to  find  for  the  plaintiffs,  which  they  did. 
No  doubt  could  now  be  entertained  upon  the  effect  of  such 
an  indorsement,  and  no  question  could  then  have  arisen 
but  for  the  forgery.  Dahl  was  the  first  indorsee  to  whom 
alone  the  money  could  be  paid,  for  there  were  no  words 
that  would  authorize  an  indorsement  by  him ;  but  on  the 
contrary,  the  indorsement  was  as  restrictive  as  possible. 
It  is  not,  however,  so  in  this  case;  for,  by  the  very  terms  of 
the  indorsement,  the  money  is  payable  to  the  order  of 
Williams.  These  authorities  are  therefore  inapplicable; 
and  by  the  words,  "  or  order,"  which  is  the  distinguishing 
feature  of  this  case,  the  bill  in  question  was  primd  facie 
transferable.  By  the  effect  of  these  words,  the  legal  title 
was  in  Williams^  and  he  might  transfer  his  interest  in  the 
bill  by  indorsement,  though,  as  between  the  plaintiff  and 
himself,  %he  application  of  the  money  might  be  restricted 
after  the  money  had  been  received.  Such  an  indorsement 
was  considered  in  the  case  of  Evans  v.  Cramlington  (a). 
There  the  bill  was  payable  to  ^'  Price y  or  order,  for  the 
use  of  CalverL''  Price  indorsed  it  to  Evans;  after  which 
an  extent  issued  against  Calvert,  and  the  money  due  upon 
it  was  seized  to  the  use  of  the  King.  These  facts  were 
pleaded,  and  upon  demurrer  two  points  were  raised ;  the 
one,  whether  Calvert  had  such  an  interest  in  the  money  as 
ipight  be  extended;  and  the  other,  whether  Price  could 
indorse  the  bill,  or  had  more  than  a  bare  authority  to  re- 
ceive the  money  and  apply  it  to  the  use  of  Calvert.  The 
Court  of  King's  Bench,  and  afterwards  the  Court  of  Ex- 
chequer  Chamber,  upon  error,  decided  that  the  interest  of 
Calioert  could  be  extended ;  and  that  Price  had  authority 

(fl)  Garth.  5;  2  Vent.  307;  Skin.  264;  1  Show.  4;  Chilly  on  Bills,  160. 
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Exck.  Chamber,  jq  indorse  the  bill,  and  judgment  was  given  for  the  plaio"* 
^  tiff.  It  does  not  appear  whether  this  was  or  was  not  a  case 
Llotd  of  discount;  but  that  fact  is  here  immaterial,  for  the  dts- 
SroouRNsr.  count  was,  in  this  case,  bond  fide^  and  at  the  time  the 
plaintiffs  in  error  were  considerable  debtors  to  Williami. 
The  case,  therefore,  is  precisely  in  point.  But  if  the  words 
be  doubtful,  they  must  be  construed  most  strictly  against 
the  party  using  them,  and  will  not  be  inoperative  if  un* 
derstood  as  a  direction  to  WilUams  to  apply  the  bill,  or 
the  proceeds  of  it,  when  received,  to  the  use  of  the  in- 
dorser.  It  was  consistent  with  the  character  of  WilUams, 
as  agent,  that  the  money  should  be  so  appUed,  and  it  coaU 
make  no  difference  to  the  indorser  at  what  time  the  money 
was  received;  but  it  was  impossible  that  the  plaintifi  in 
error  could  see  to  its  application.  If  the  indorsement  had 
been  **  which  place  to  my  account,"  or  '*  which  hold  to  my 
use,'*  the  plaintiffs  in  error  would  not  have  been  bound  to 
look  to  the  application  of  the  money.  These  words  are, 
in  effect,  the  same,  and  cannot  operate  to  restrict  the  in- 
dorsement, for  which  there  could  be  no  motive,  Williams 
being  the  accredited  agent  of  the  defendant  in  error.  They 
merely  direct  the  mode  in  which  the  money  was  to  be  ap> 
plied,  when  received  —  whether  from  the  acceptor,  with 
whom  the  indorser  had  no  connection,  or  froman  indorsee, 
is  immaterial — and  in  the  language  of  Lord  Hok,  in  the 
case  of  Evans  v.  Cramlington,  created  a  trust  in  Williams 
for  that  purpose,  which  could  not,  by  indorsement,  be 
transferred  to  the  plaintiffs  in  error.  A  contrary  construc- 
tion would  be  highly  prejudicial  to  the  commercial  interests 
of  the  country,  and  tend  to  restrict  the  free  circulation  of 
bills  of  exchange.  In  Truettel  v.  Barandon  (a),  which  was 
relied  upon  in  the  Court  below,  the  indorsement  was  "  pay 
to  J.  P.  De Rouse,  Esq.,  or  order,  for  account  of  Messrs. 
Truettel  %  Wuriz.^'    But  that  was  a  case  of  deposit  and 

(fl)  1  Moore,  543;  5.  C.  8  Taunt  100. 


EASTER  TBRM^  10  GEO.  TV.  S37 

not  of  discount,  and  upon  that  ground  the  decision  of  the  ^ck.  chamber, 
Court  proceeded.     Dallas,  J.,  observed,  "  the  defendants  J  *  ^ 

take  these  bills  from  De  Rouse  as  a  deposit,  expressly  by  Lloyd 
way  of  security,  and  not  by  way  of  discount ;"  and  Burroughs  siooubnet. 
J.,  taking  the  same  view  of  the  case,  said,  ^'  there  is  a  wide 
difference  between  bills  of  exchange  discounted,  and  bills 
of  exchange  deposited.  Where  the  bills  are  deposited, 
the  money  cannot  be  applied  according  to  the  direction  of 
the  indorser;  but,  if  the  money  be  paid,  it  becomes  the 
duty  of  the  indorsee  to  place  it  to  the  account  of  the  in- 
dorser, and  the  party  who  discounted  the  bills  is  not  bound 
to  look  to  the  application.  If  this  distinction  be  correct, 
it  must  govern  the  decision  in  the  present  case.  The 
general  rule  of  law  is,  that  a  bill  payable  to  order  is  nego- 
tiable; and  to  restrict  that  negotiability,  the  words  must  be 
clear  and  explicit.  Robertson  v.  Kensington  (a).  But  gene- 
rally, neither  an  acceptor  nor  an  indorsee  is  bound  to  see 
to  the  application  of  the  money. 

Pottock,  F.,  for  the  defendant  in  error. — It  cannot  be 
demed  that  an  indorsement  may  be  restricted.  And  the 
only  question  is,  whether  the  words  here  are  available  for 
that  purpose.  Upon  this  point  the  cases  of  Snee  v.  Pres- 
coii{b)f  and  EcUe  v.  The  East  India  Company  {c),  are 
express  authorities.  In  the  latter,  fFilmot,  J.,  speidcing 
of  an  indorser  says,  ''  to  be  sure,  he  may  give  a  mere 
naked  authority  to  a  person  to  receive  it  for  him,  he  may 
write  upon  it,  *  pray  pay  the  money  to  my  servant  for  my 
use; '  or  use  such  expressions  as  necessarily  import  that 
he  does  not  mean  to  indorse  it  over,  but  is  only  authorizing 
a  particular  person  to  receive  it  for  him,  and  for  his  own 
use.  In  such  case,  it  would  be  clear  that  no  valuable  con- 
sideration had  been  paid  him.  But  at  least  that  intention 
must  appear  upon  the  face  of  the  indorsement/'    These 

(a)  4  Taunl.  30.  (6)  1  Atk.  247.  (c)  2  Burr.  1227. 
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Exeh.  Chambir,  cases  shew,  that,  without  the  words  "  or  order/*  an  indorse- 
1829.  . 

^     ment,  in  the  form  of  the  present,  will  prevent  the  negotia- 

Lloto  bility  of  the  bill.  Now  the  words  '^  or  order"  do  not  en* 
SioooiiNEt.  lai'ge  the  import  of  the  indorsement,  but  merely  empower 
Williams,  the  trustee,  to  authorize  a  third  person  to  aocepi 
the  money,  which,  but  for  these  words,  he  must  hare  re- 
ceived himself.  Similar  words  occurred  in  the  cases  of 
Robertson  v.  Kensington,  and  Truettel  v.  Barandan^  but 
the  indorsements  were  nevertheless  held  in  those  eases 
to  be  restrictive.  It  is  true,  that  the  latter  was  a  case  of 
deposit,  and  upon  that  ground  a  distinction  was  taken  in 
the  Court  of  Common  Pleas.  But  it  does  not  follow,  be* 
cause  the  case  of  a  deposit  is  stronger  against  an  indorsee 
than  that  of  a  discount,  that  the  same  rule  should  not  equal- 
ly apply  to  each.  In  &ct,  if  the  words  "  to  my  use"  have 
any  meaning,  they  must  operate  as  a  clear  notice,  that  the 
property  in  the  bill  is  in  another,  and  that  the  holderj  who 
is  merely  a  trustee,  cannot,  by  virtue  of  the  words  **  or  oir- 
der,"  transfer  the  bill  without  by  the  same  act  transferring 
the  trust.  The  words  '^  to  my  use*'  ought  at  least  to  induce 
the  indorsee  of  the  bill  to  ascertain  the  nature  of  the  in- 
dorser's  interest.  They  have  not  done  so  in  the  present 
instance,  and  were  therefore  guilty  of  negligence;  in  ooih 
sequence  of  which,  upon  the  authority  of  GM  v.  C«6jM(a), 
and  the  subsequent  cases,  they  are  liable  over  to  the  in- 
dorsee ;  for  if  due  inquiry  had  been  made,  he  would  not 
have  been  deprived  of  his  money.  The  indorsement  threw 
no  obligation  upon  the  acceptors,  for  H^tttiam^  had  authori- 
ty to  indorse  it;  they,  therefore,  were  justified  in  paying 
it  to  the  indorsees,  who  could  only  receive  the  money  ibr 
the  use  of  the  defendant  in  error. 

Palteson,  in  reply. — The  negotiability  of  the  bill  is,  by 
the  argument,  conceded;  and  yet  it  is  said,  that  the  in- 

(«)  5  D.  &  R.  324 ;  3  B.  &  C.  466. 
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dorsee  b  bouqd  to  apply  the  proceeds  to  the  use  of  the  Exch.  Chamber, 
defendant  in  error.      Negotiability  implies  a  power  to     ^  '  ^ 

transfer  a  beneficial  interest  in  the  proceeds  of  the  bill,  Llotd 
and  not  a  mere  naked  right  to  appoint  a  deputy  to  receive  sioouaNEY. 
the  money.  But  it  is  said^  that^  by  the  indorsement^  the 
plilintiffs  in  error  became  trustees.  If  that  be  so,  the 
l^reatest  inconvenience  might  arise,  for  the  argument  is 
equally  applicable  to  any  number  of  indorsees.  No  argu- 
ment can  be  founded  upon  the  assumption  of  negUgence^ 
far  that  question  was  not  left  to  the  Jury,  but,  on  the  con- 
tnry*  they  found  that  the  bill  was  bond  fide  discounted. 

4 

Best,  L.  C.  J. — The  indorsement  upon  this  bill  of  ex- 
change is  special,  and  restricts  its  negotiability.     The  ob- 
ject of  the  indorser  was  to  prevent  the  money,  received  in 
respect  of  the  bill,  from  being  applied  to  the  use  of  any 
person  other  than  himself.     Whoever,  therefore,  received 
the  mopey,  received  it  for  the  use  of  the  indorser.    And 
as  the  plaintiffs  in  error  took  it  upon  the  indorsement  of 
Williams^  and  upon  his  account,  it  being  indorsed  to  him 
for  a  special  purpose,  to  receive  the  money  merely,  and 
hold  it  to  the  use  of  the  indorser,  he  could  not  confer  a 
greater  interest  than  the  indorser  had  given  him,  which 
WB»  a  mere  trust,  and  they  paid  the  money  in  their  own 
wrong.     The  trust  was  apparent  upon  the  face  of  the  in- 
strument itself.     No  inconvenience  can  arise  to  the  com- 
inercial  interests  of  the  country,  by  limiting  the  operation 
of  ao  indorsement  so  expressed;  the  only  effect  will  be  to 
make  individuals  more  cautious  in  their  transactions  in 
fiitiire.     Unless  the  words  *^  for  my  use*'  have  no  meaning, 
it  is  obvious,  upon  looking  at  the  indorsement,  that  some 
inquiry  was  necessary;  and  if  a  meaning  can  be  found  for 
Ihem,  the  Court  must  apply  them  in  the  manner  in  which 
Ibey  were  intended  to  operate.     It  is  said,  that  by  holding 
the  indorsement  to  be  restrictive,  we  shall  render  the  words 
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Exch.  Chamber,  ff  qf  Order"  inoperative.     But  they  are  not  useless,  for, 

bad  they  not  been  inserted,  WiUiams  must  have  attended 
personally  to  receive  the  money;  and  being  inserted,  they 
obviate  that  inconvenience,  and  enable  him  to  appoint  an 
agent  to  receive  and  give  a  discharge  for  the  amount.  It 
was,  notwithstanding,  the  intention  of  the  indorser  that 
the  agent,  appointed  under  that  authority,  should  receive 
the  money  for  his  use.  This  intention  has  been  defeated 
by  the  plaintiffs  in  error,  who  have  received  the  money,  but 
have  not  paid  it  over  according  to  the  directions  of  die 
indorsement.  We,  therefore,  are  of  opinion  that  the 
defendant' in  error  is  entitled  to  recover,  and  that  the 
judgment  of  the  Court  below  should  be 

Affirmed. 


EXCHEQUER  CHAMBER  IN  EQUITY. 


BEFORE  THE  LORD  CHIEF  BAROM. 


Lbwes  V.  Morgan. 


1828. 
Ike.  19,  23. 

1829. 
May  12M.      ^^ 

inukinganac-  1  HE  defendant,  John  Morgan^  appealed  to  the  Houa^ 
S4  frana?"  of  Lords  from  the  several  orders  of  this  Court,  of  the  8th 

actions  between 
a  client  and  bis 

attorney,  tbe  latter  also  filling  other  confidential  situations,  the  production  of  a  bond  ezeoatad 
by  the  client  to  the  solicitor  is  not  alone  sufficient  evidence  of  a  debt  to  that  amount,  but  the  ob- 
ligee or  his  representatives  are  bound  to  prove  the  actual  payment  of  the  money  secured  by  the 
bond. 

Where,  in  taking  an  account  of  various  dealings  and  transactions  between  a  client  and  his  attor> 
ney,  extending  over  a  long  period  of  time  and  (he  subject  of  protracted  litigation,  prolonged  and  i»> 
creased  by  various  appeaU  to  tbe  House  of  Lords,  (be  Master  ultimately  made  his  general  report 
of  the  balance  due  on  the  account,  and,  on  the  hearing  of  the  cause  for  further  directions,  it  appeared 
to  the  Court  that  the  Master  had  made  the  report  without  reference  to  an  exception  to  a  tepavatt 
report,  which  had  been  allowed  by  the  Court  and  confirmed  by  the  House  of  I^rds,  and  without 
reference  to  certain  other  orders,  which  it  was  considered  laid  down  a  principle  on  wfaldi  thi 
account  was  to  be  taken ;  the  Court,  of  its  own  accord,  referred  it  back  to  the  Master  to  review  his 
report,  having  reference  to  such  exceptions  and  orders.  And  the  Master  having  afterwards  made 
his  report  wiUi  reference  to  the  exceptions  and  orders  accordingly,  but  which  was  totally  diffeceiit 
from  his  former  report,  the  Court  confirmed  it,  over-ruling  exceptions. 
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imd  18th  clays  of  November,  1817(a),  and  a  subsequent  Ejcch,Ch,inEq 
t>rderof  the  27th  of  the  same  month.     The  appeal  was        *««»• 
beard  during  the  lives  of  Sir   Watkin  Lewes  and  John 
Morgan,  but  judgment  was  not  pronounced  till  some  time 
after  their  decease^  and  the  proceedings  had  been  re- 
viyed. 

The  House  of  Lords,  by  an  order  dated  5th  July,  1825, 
affirmed  the  order  of  the  8th  November,  1817,  over-ruling 
the  exceptions,  and  reversed  the  other  orders,  with  this 
addition,  **  It  is  ordered  that  the  Court  of  Exchequer*  dp 
proceed  according  to  the  decree  of  the  2nd  July,  1796^ 
and  the  subsequent  order  of  the  11th  July,  1810,  mad^ 
upon  motion  on  behalf  of  Sir  Watkin  Lewes,  and  consent- 
ed to  by  John  Morgan  and  the  mortgagees.'' 

The  Master  made  his  general  report,  dated  11th  De- 
cember, 182G,  and  the  cause  came  on  for  further  direc- 
tions on  the  3rd  May,  1827;  when  the  Court  referred  it 
back  to  the  Master  to  review  such  report,  having  regard 
to  the  first  exception,  taken  by  the  late  defendants  George 
Morgan  and  John  Morgan;  to  the  fifth  separate  report  of 
tbe  late  Deputy  Remembrancer,  dated  the  1st  February, 
1817;  and  also  having  regard  to  the  order  of  this  Court, 
dated  the  8th  November,  1817;  and  also  having  regard  to 
tbe  order  of  the  House  of  Lords,  dated  the  5th  day  of 
Jmly,  1825;  and  that  the  said  Master  should  uiquire  and 
report  how  far  and  in  what  respects  those  proceedings 
ought  to  vary  the  balance  stated  by  him  in  his  said  report 
of  the  11th  December,  1826;  and  if  the  Master  should  find 
that  such  proceedings  ought  to  vary  such  balance,  it  was 
ordered,  that  he  should  correct  such  balance  accordingly. 

Tbe  Master,  by  his  report  under  this  order,  dated  10th 
December,  1828,  certified,  that  having  regard  to  the  said 
exception  and  orders,  he  found  that  on  the  3rd  day  of 
September,  1 804,  all  principal  monies  and  interest  due  to 
tbe  mortgagees  in  the  pleadings  named  upon  their  mort- 

(a)  See  these  orders  and  a  de-  in  the  cause  from  the  first  institu- 
tailed  statement  of  the  proceedings      tion  of  the  suit,  5  Price,  42« 
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Mxck.Ch,inSf,  stSLge  securities,  were  fully  paid  off  and  satisfied «  and  that 

there  was  not  any  thing  then  remaining  due  to  them  from 
Sir  fF.  Lewes,  in  respect  of  their  mortgage  securities;  and 
that  John  Morgan,  on  the  said  3rd  day  of  September,  1804» 
had  received  for  rents  and  profits,  and  produce  of  timber 
felled,  the  sum  of  999/.  7s.  10c/.,  over  and  beyond  all  the 
said  principal  monies  and  interest  due  to,  and  received  by 
him,  for  the  said  mortgagees.  And  he  found  that  he  did 
in  and  by  his  said  report  of  the  11th  day  of  December, 
1826,  not  having  the  said  exceptions  and  orders  particular- 
ly brought  to  his  consideration,  find  that  the  said  John 
Morgan  had  received  several  sums  of  money  therein  par- 
ticularly mentioned,  amounting  altogether  to  the  sum  of 
13,000/.,  and  consisting  of  the  following  particulars,  that 
is  to  sayt —  £      s.  rf. 

1775,  June  3rd 6,610  0  0 

1776,  April  2nd 1,890  0  0 

Ditto 4,000  0  0 

July  nth     ........  1,000  0  0 

and  which,  having  regard  to  the  said  exceptions  and  or- 
ders, he  found  to  be  inaccurate;  and  instead  thereof,  he 
found  that  the  said  John  Morgan  received  the  sum  of 
9,^09/.  7^.  Id.,  consisting  of  the  following  particularei  thai 
is  to  say: — 

1775,  June  2nd,  Cash  of  fTilliam  Farrer\ 
and  James  Morgan,  being  the  amount  of  I        ^^  . 

the  consideration  for  the  mortgage  of  |       ' 
this  date  for  6,610/.  J 

1796,  April  3rd,  Ditto  of  Henry  Wilder, \ 

being  the  consideration  for  the  mort-  >    4,000    0    0 
gage  to  him  of  this  date.  ) 

1796,  July  11th,  Ditto  of  Chardin  Mor'\ 
gam,  on  an  assignment  of  the  benefit  of 
a  decree  pronounced  in  favour  of  Sir  I     1,000    0    0 
W^  Lewes,  in  a  certain  cause  pending  in 
Chancery,  entitled  Lewes  v.  Popkin.     j 


^    2,400    0    0 
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And  be  further  found  by  his  said  report,  that  the  said  SxeKCkimEji, 

John  Morgan^httd  paid,  or  applied  to  the  account  of  the 

said  Sir  W.  Letves,  the  whole  of  the  said  sum  of  13,000/.^ 

at  the  times  and  in  manner  set  forth  in  the  first  schedule 

to  his  said  report;  and  which  schedule  contained  the  two 

noma  or  items  following,  that  is  to  say: — 

1775,  June  2nd,   Paid  bond,  dated  the^ 

28th  o{  February  last,  from  Sir  Watkin 

Lewes  to  CharcUn  Morgan,  which  was 

assigned  to  fFiUiam  Farrer,  Esq.  and 

the  Rev.  James  Morgan,  for  the  princi- 
pal sum  of  -^ 
Paid  interest  due  on  the  said  bond  from^ 

the  said  28th  February  to  this  day,  be-  I  3119     5 

ing  three  months  and  five  days  at  5/.  f 

per  cent.  ) 

making  together  2,43 1/«  \9s.  5d.;  but  the  validity  of  thd 
^d  bond  being  questioned,  and  the  allowance  of  such  two 
last^mentioned  sums  being  now  objected  to  without  suffi- 
cient evidence  being  shewn  of  the  consideration  of  the  said 
bond,  he  had,  having  regard  to  the  said  exception  and  or- 
ders, required  the  defendant  Francis  Morgan^  who,  as 
executor  of  the  late  defendant  John  Morgan,  claimed  the 
benefit  of  the  said  bond,  to  go  into  and  prove  before  him 
the  consideration  thereof;  but  the  said  defendant  had  de- 
clined to  produce  any  new  evidence  of  the  consideration 
for  the  said  bond,  or  to  claim  any  less  sum  in  respect 
thereof  than  the  said  sum  of  2,431Z.  \9s.  5d.,  relying  upon 
the  said  report  of  the  11th  day  of  December,  1826,  and 
the  evidence  which  was  then  before  the  Master,  that  is  to 
say,  an  account  dated  the  24th  day  of  February,  1777, 
signed  by  the  sard  Sir  W.  Lewes,  and  the  affidavit  of  the 
Udd  John  Morgan,  sworn  on  the  12th  day  of  February, 
1819.  And  the  five  separate  reports  of  the  late  Deputy 
Remembrancer,  together  with  the  order  of  the  5th  day  df 
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^^9*^'  •'*^y*  ^^*^'  ^"^  *^®  orders  of  the  House  of  Lords  of  the 
®  * '        8th  day  o(  AprU,  1816,  and  the  5th  day  of  July,  1825, 
having  been  produced  before  him,  he  had  taken  the  same 
into  his  consideration  as  explanatory  of  the  said  first  ex* 
ception  to  the  said  fifth  separate  report  of  the  said  Deputy 
Remembrancer,  and  the  said  orders  of  this  Court,  and  of 
the  House  of  Lords,  and  had  thereupon  disallowed  the 
said  sum  of  2,4^1/.  \9s.  5d. ;  but  he  had  allowed  to  the  said 
Francis  Morgan^  as  such  executor,  in  lieu  thereof,  seyeral 
further  payments,  appearing  by  the  said  separate  report  of 
the  25th  day  otJune,  181 1,  to  have  been  made  by  the  sud 
late  defendant  John  Morgan  to  and  for  the  use  of  the  said 
Sir/SPl  Zretoe^,  amounting  together  to  the  sum  of  1 ,3152. 10s., 
which  payments  the  said  John  Morgan  had  treated  as  sa- 
tisfied by  the  said  bond  for  2,400/.,  and  several  bonds  of 
the  said  Sir  W.  Lewes,  alleged  by  him  to  have  been 
covered  thereby;  and  the  said  sum  of  1,3152.  lOs.  being  leas 
than  the  said  sum  of  2,431/.  I9s.  5c/.  by  the  sum  of  1,116£ 
9s.  5c/.,  he  had  deducted  the  said  last-mentioned  sum  of 
1,116/.  9s.  6d.  from  the  aforesaid  sum  of  13,000/.,  leaving 
the  sum  of  1 1 ,883/.  lOs.  Id, ;  which,  having  regard  to  the  said 
exceptions  and  orders,  he  found  to  be  the  correct  and  total 
amount  of  the  several  sums  of  money  paid  or  applied  by 
the  said  John  Morgan  to  the  account  of  the  said  Sir  W. 
Lewes,  instead  of  the  said  sum  of  13,000/. ,-  and  from  which 
said  sum  of  11,883/.  \0s.  7c/.  being  deducted  the  aforesaid 
sum  of  9,209/.  Is.  Ic/.  received  by  the  said  John  Morgan 
as  aforesaid,  there  remained  the  sum  of  2,&74fL  3s.  6d; 
which  was  due  to  the  said  John  Morgan,  on  balance  of 
such  receipts  and  payments.    The  Master,  therefore,  found 
that  the  said  exception  and  orders  ought  to  vary  the  ba- 
lance stated  in  his  former  report  in  the  respects  aforesaid; 
and  in  order  to  ascertain  how  far  the  same  ought  to  vary 
such  balance,  and  in  order  to  correct  such  balance  accord- 
ingly, he  had  taken  an  account,  in  which  he  had  charged 
the  defendant  Francis  Morgan,  as  executor  of  the  said 
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JoAit  Morgan^  with  the  said  sumof  999Z.  Is.  lOrf.,  and  the  Bitik,Ch.inBq; 
monies  appearing  by  his  said  former  report  to  have  been  >.>...  '.  ^ 
received  by  the  said  John  Morgan^  and  the  defendants  Lbwbs 
Francis  Morgan  and  James  Morgan^  subsequently  to  the  moroaw; 
said  3rd  day  o(  September,  1804,  for  rents  and  profits  of 
the  estates  of  the  said  Sir  W.  Letves,  amounting,  in  the 
whole,  to  the  sum  of  17,097/.  9s.  2d.;  and  he  had,  in  the 
said  account,  allowed  to  the  said  Francis  Morgan  the 
aforesaid  sum  of  2,674/.  3s.  6d.,  balance  of  the  said  receipts 
and  payments  of  the  said  John  Morgan,  and  the  other  mo-* 
Dies  appearing,  by  his  said  report,  to  be  remaining  due  from 
the  estate  of  the  said  Sir  Wm  Lewes,  exclusive  of  the  mortgage 
mcmies,  amounting  in  the  whole  to  the  sum  of  7,835/.  4fS* 
4fd. ;  and  of  which  said  sum  of  7,835/.  4^.  id.  he  found  that 
the  sum  of  1,794/.  I9s.  5c/.,  balance  of  taxed  costs,  was  the 
only  sum  which  carried  interest.  And  he  found  that  in^ 
stead  of  there  being  a  balance  of  3,597/.  Is.  lOd.  due  from 
the  estate  of  the  said  Sir  ff^.  Lewes  at  the  date  of  his  said 
report,  as  therein  stated,  there  was  then  due  from  the  said 
defendant  Francis  3forgan,  as  executor  of  the  said  late 
defendant  John  Morgan,  to  the  estate  of  the  said  Sir  W. 
Isewes,  the  balance  or  sum  of  6,534/.  7s.  7c/.  And  he 
found  that  the  said  balance  of  6,534/.  Ts.  Td.  ought  to  be 
further  varied,  in  respect  of  the  several  sums  received  since 
the  date  of  his  said  report  therein  mentioned;  and  that  the 
balance  then  due  from  the  said  Francis  Morgan,  as  exe- 
cutor of  the  said  John  Morgan,  to  the  estate  of  the  said 
Sir  W.  Lewes,  amounted  to  the  sum  of  8,2^/.  10^.  2d. 

To  this  report  the  defendant,  Francis  Morgan,  took  five 
exceptions. 

The  substance  of  the  first  exception  was,  that  the  Mas* 
ter,  having  regard  to  the  exception  and  orders,  ought  not 
to  have  stated  that,  on  the  Sr A: September,  1804,  all  princi- 
pal money  due  on  the  mortgages  was  paid  ofi^and  satisfied, 
or  that  the  said  John  Morgan  had,  on  the  said  Srd  day  of 
September,  1804,  received  for  rents  and  profits,  and  tim- 
ber felled,  999/.  Is.  10c/.  beyond  the  principal  money  and 
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£MA.<^tViSf»  ittteneat  doe  on  the  mortgages,  inasmuch  as  the  exceptioti 

and  orders  did  not  conclude  or  establish  any  account  by 
which  the  said  principal  monies  and  interest  appeared  to 
have  been  paid  off,  or  by  which  the  said  John  Morgan 
appeared  to  have  received  such  monies  as  aforesaid. 

The  ground  of  the  second  exception  was,  that  the  Mas- 
ter was  not  warranted  by  the  exception  imd  orders,  in  ea* 
tertaining  any  question  of  the  validity  of  the  bond  for 
2,40(UL|  or  any  objection  to  the  allowance  of  the  priociiwl 
money  and  interest  secured  thereby,  or  in  requiring  the 
defendant  Francis  Morgan  to  prove  the  consideratioii  lor 
the  said  bond,  the  same  having  been  established  by  tbt 
evidence  before  the  Master,  at  the  time  of  making  his  fov^ 
mer  report,  and  also  by  the  same  report,  and  the  allowance 
of  the  said  principal  sum  and  interest  not  being  a£fected  bj 
the  said  exception  and  orders.  And  that  the  Master  was  not 
warranted  by  the  order  directing  him  to  review  his  zepcMrt, 
to  take  into  his  consideration  the  five  separate  reports,  or 
the  orders  referred  to  by  him,  none  of  them  affecting  hk 
said  former  report,  or  the  evidence  before.him  at  that  time* 
The  three  other  exceptions  went  to  the  allowance  or  dis- 
allowance of  the  sums  mentioned  in  the  report,  and  were 
'  founded  on  the  same  point  as  the  two  first  exceptions. 

Mr.  Loumdes  and  Mr.  Morgan^  for  the  exceptions. 

Mr.  Jervis^  Mr.  Tinney^  and  Mr.  West,  for  the  Masr 
ter's  report. 

Mr.  Fonblanquey  J,  S.  M.,  and  Mr.  Knight,  for  tb^ 
personal  representatives  of  Sir  W.  Lewes;  also  in  support 
of  the  Master's  report. 

May  12M.  LoRD  Chief  Baron. — This  is  a  case  on  exceptions  to 
the  Master's  report.  The  questions  arise  on  very  comr 
plicated  accounts,  of  all  cases  the  most  difficult;  and  the 
present,  from  many  causes,  involved  in  tenfold  darkness. 
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difeflyy  however,  from  the  original  complexity  of  the  trans-  ^^/^^^ 
aetiona,  from  the  great  length  of  time  since  they  took 
place,  (above  half  a  century),  from  the  death  of  every 
person  concerned  in  them,  and  from  the  multiplicity  and 
ntvicacj  of  the  proceedings. 

Ill  1773,  the  original  plaintiff,  Sir  Watkin  Lewes ^  and  John 
Mtftgan,  one  of  the  original  defendants,  became  acquaint- 
ed.    Sir  W.  Lewes  was  a  Welch  gentleman,  the  husband 
of  8   Welch  lady,  possessed  of  considerable  real  estate. 
He  was,  besides,  a  statesman,  a  strong  advocate  of  the 
IHierty  of  his  country,  a  distinguished  magistrate  of  LoH" 
damj  being  an  Alderman,  and  in  his  turn  Lord  Mayor. 
In  other  respects,  his  chief  distinctions  were,  folly,  impro- 
vidence, stiqpidity,  and  obstinacy.     Mr.  Morgan  was  an 
attorney,  who,  as  he  has  been  traced  in  this  cause,  appears 
to  have  been  a  person  not  at  all  disinclined  to  assist  his 
firiends  and  clients  in  their  pursuits  however  unwise,  and 
in  getting  rid  of  their  property,  provided  he  could  trans- 
ter  it  into  his  own  pocket.     During  the  friendship  of 
these  two  persons.  Sir  WatUn  heid  election  contests;  of 
coarse,  these  could  not  be  starved.    He  had  also  many 
other  calls  for  money.    Mr.  Morgan  was  Sir  Watiin*s 
fiiend,  agent,  attorney,  and  confidential  adviser.    He  un- 
dertook not  only  his  law  business,  but  to  procure  money 
to  supply  his  occasions,  and  advanced  to  Sir  Watkin^  as 
he  has  said,  various  sums.     These  sums  were  at  first  repre- 
sented to  be  the  money  of  Chardin  Morgan,  John  Mor* 
gan^s  brother,  in  John  Morgaris  possession.     On  the  othei^ 
hand,  Sir  Wiiihin  and  his  wife  appointed  their  estates  in 
Glamorgan  vx\d  Carmarthen,  to  GeorgeMorgan  smd  James 
Morgan,  two  other  brothers  of  John  Morgan,  for  a  term 
of  five  hundred  years  in  trust,  to  raise  a  sum  of  13,000/. 
In  the  meantime  monies  were  supplied  to  Sir   Waikin 
Lewes.    The  manner  in  which  these  supplies  were  fur- 
mshed,  appears  to  have  been  this :  Morgan,  being  agent 
for  Sir  Waikin,  was  also  agent  for  Chardin  Morgan  and 
others  of  his  relations;  he  had  also  some  credit,  and  some* 
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Exeh.Ck,inEq.  times  a  little  money.     When  it  suited  him,  he  advanced 
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money  to  Sir  Wat  kin,  not  at  all  uniformly  by  handing  it 
over  to  Sir  Waikin  in  person^  or  applying  it  to  his  use  at 
the  moment  the  advance  was  supposed  to  be  made,  but 
by  giving  him  credit  for  it,  by  supposing  that  he,  Mor* 
gan,  as  agent  for  Sir  Watkin,  had  received  irom  him- 
self John  Morgan,  as  agent  for  somebody  else,  a  cer- 
tain sum  on  Sir  Watkin's  account;  then  Sir  Watkm  was 
charged  with  this  money.  At  first,  the  name  of  Chardm 
Morgan,  the  brother  of  John,  was  chiefly  used  in  thb 
drama.  I  have  traced,  as  carefully  as  I  have  been  able, 
from  the  materials  within  my  reach,  which  are  chiefly 
Morgans  own  case  on  his  last  appeal,  and  Mr.  Price's re^ 
port,  in  his  fifth  volume,  and  the  opinions  of  the  Court, 
the  conduct  of  the  parties  at  this  period  of  their  connexion; 
and  the  true  representation  of  it  is,  that  Mr.  Morgan* s  right 
hand,  as  agent  for  himself  and  others,  particularly  for 
Chardin  Morgan,  put  into  Mr.  Morgans  left  hand,  as 
agent  for  Sir  Waikin  Lewes,  various  sums;  and  when  this 
was  done.  Sir  Waikin  was  considered  as  indebted  in  the 
sums  so  put  into  Mr.  Morgan's  left  hand.  Sir  WaiUn 
gave  various  bonds,  in  which  Chardin  Morgan  was  made 
the  obligee.  In  the  course  of  the  proceedings,  it  after- 
wards  sufficiently  appeared,  that  there  was  no  truth  in  the 
representation,  that  Chardin  Morgan  had  advanced  the 
money,  and  that  no  money  had  been  advanced,  or  at  least 
none  sufficiently  corresponding  in  date  and  amount  with 
the  securities,  to  afford  evidence  of  a  connexion  between 
them.  All  this  was  done  by  Mr.  John  Morgan,  and 
through  his  hands,  he  being  the  agent,  attorney,  and  law 
adviser  of  Sir  Waikin  Lewes. 

The  relative  character  in  which  these  parties  stood  with 
respect  to  each  other  must  not  be  forgotten  for  a  moment 
in  this  case.  The  principle  arising  out  of  it  is  the  founda- 
tion of  all  the  most  important  decisions.  The  account^ 
between  them  having  been  found  to  be  so  confused  and 
perplexed,  as  to  baffle  every  attempt  at  investigation;  the 


EASTER  TERM^  10  6F.O.  IV.  989 

tribunals  had  to  consider  on  which  party  the  burthen  of  Exch.  Ch.  in  Eq. 
proof  lay,  and  on  whom  any  loss,  arising  from  the  dark- 
ness in  which  they  were  involved^  ought  to  fall.  They 
have  been  of  opinion,  that,  in  the  situation  in  which  John 
Morgan  placed  himself,  lie  was  bound  to  explain  every 
thing;  that  the  mere  production  of  documents,  which  in 
any  other  case,  and  if  he  had  been  a  stranger,  would  have 
been  sufficient /mnuSybcfV  evidence,  and,  if  unimpeached, 
conclusive  evidence  to  establish  his  demand,  proved  no- 
thing in  this  case  for  him.  This  is  the  principle  to  be  infer- 
red from  the  orders  of  the  Court  and  of  the  House  of  Lords, 
and  also  from  what  has  been  said  by  some  of  the  judges  in 
both  places.  It  appears  to  me,  that,  without  the  adoption 
of  this  principle,  what  has  been  done  could  not  be  sup- 
ported. 

By  the  28th  o{  February ^  1775,  Sir  Waikin  Lewes  had 
executed  a  bond  for  120/.,  another  for  220/.,  another  for 
500/.,  another  for  950/.,  and  another  for  400/. ;  and  Mor- 
gam  represents,  that,  on  this  28th  of  February ^  Sir  W. 
Lewes  settled  an  account  with  him,  and  of  the  interest 
due  upon  these  bonds;  and  that  he  consolidated  them, 
adding  a  sum  of  174/.,  not  then  advanced,  but  which 
was  about  to  be  advanced,  making  in  all  2,400/.  For 
this  consolidated  amount,  Sir  Watkin  gave  a  bond  to 
Ckardin  Morgan^  as  the  obligee.  The  bond  is  dated  the 
28th  February i  1775.  One  of  the  bonds  merged  in  this 
oMigation  for  2,400/.,  was  for  500/.,  and  seems  to  have 
been  dated  in  Jantuxry^  1774,  and  became,  in  progress  of 
the  cause,  the  subject  of  particular  inquiry,  as  did  also  the 
bond  for  2,400/.  The  most  important  question,  at  pre-  ^ 
aent^  respects  the  bond  for  2,400/.  It  was  represented  by 
JoknMorgan^iiinX  this  2,400/.  was  due  to  Char  din  Morgan. 
There  seems  much  reason  to  believe  that  this  was  entirely 
-false,  and  that,  in  this  respect  at  least,  he  misrepresented 
the  transaction,  and  imposed  upon  Sir  Watkin.  In  a  very 
short  time,  however,  John  Morgan  appeared  as  the  owner 
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Exch,  Ck,  in  Eq.  of  the  bond.     In  Marchi  of  the  same  year,  a  mariiaise  was 

agreed  upon  between  John  Morgan  and  a  lady  of  the  name 
of  Farrer.  WiUiam  Farrer  and  James  Morgan,  a  brother 
of  John  Morgan,  were  the  trustees  of  the  settlement  made 
upon  this  marriage.  Some  Three  per  cent,  and  Easi  In- 
dia Annuities,  the  property  of  the  lady,  were  assigned  to 
these  trustees  in  settlement;  and  on  the  partof  c/bAii  Mor- 
gan,  and  as  his  property,  Sir  Watkin*s  bond  for  S,400/., 
was  assigned  by  Chardin  Morgan  to  the  trustees  of  the 
settlement,  and  other  property  of  John  MorgaiCt  was  set- 
tled in  the  usual  way,  with  power,  it  would  seem,  to  vary 
the  securities. 

In  the  following  June,  Morgan  contrived  that  the 
trustees  of  the  settlement  should  advance  to  Sir  Wat- 
kin  a  sum  on  the  security  of  his  estate.  It  was  thus 
managed :  they  raised  out  of  the  lady's  fortune  4^209/.  7#.  Id, 
to  this  was  added  Sir  Wai kin's  bond  for  2,400/.,  and  a  fur- 
ther sum  of  I2s.  lid.  was  furnished  from  John  Morgais 
private  purse  to  make  even  money.  These  sums  amounted 
together  to  6,610/.  To  secure  this  sum  of  6,610^,  the 
trustees  of  the  term  of  five  hundred  years,  which  had 
been  created  of  Lady  Lewes''  estates,  were  to  assign  that 
term  to  the  trustees  of  Morgan's  settlement.  James  Mor- 
gan,  one  of  John  Morgan' shxother^,  happened  to  be  a  trus- 
tee both  of  the  term  and  of  the  settlement;  he  was  there- 
fore removed  as  a  trustee  of  the  term,  and  Chcurdin  Mor- 
gan  substituted  to  his  place.  And  then,  by  a  deed  dated 
the  2nd  of  June,  1775,  between  Sir  Watkin  Lewes  and  his 
wife,  of  the  first  part ;  George  and  Chardin  Morgan^  the 
trustees  of  the  term,  of  the  second  part;  and  Farrer  and 
James  Morgan,  the  trustees  of  the  settlement,  of  the  third 
part;  in  consideration  of  6,610/.,  paid  to  George  and 
Chardin  Morgan,  the  term  was  assigned  to  Farrer  and 
James  Morgan,  redeemable  on  the  payment  of  the  6,G101 
This  6,610/.  was  not  paid  to  the  trustees  of  the  term,  nor 
to  Sir  Watkin  Lewes.     The  bond,  indeed,  is  said  to  have 
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been  delivered  up  to  him.  But  it  is  not  pretended,  that  Ejech.  cnJuEq. 
one  shilling  of  the  money  was  paid  by  the  trustees  of  the 
settlement  to  Sir  Watkin  Lewes.  Morgan's  representa- 
tion is,  that  it  was  paid  by  his  trustees  to  himself,  as  the 
agent  of  Sir  Watkin  Lewes.  This  is  not  quite  Mr.  John 
Morgan's  right  hand  to  his  left,  but  it  approaches  near  to 
it;  and  all  that  Sir  Watkin  had  for  his  land,  was  Mr.  John 
Morgans  accountable  receipt.  However,  all  the  regular 
deeds  were  executed  upon  the  occasion,  and  Mr.  John 
Morgan  was  appointed  receiver,  with  ample  powers  of  all 
description. 

In  Aprils  1776,  that  is,  within  less  than  a  year,  the  trus- 
tees of  the  settlement  are  represented  to  have  advanced  to 
Sir  W.  Lewes  a  sum  of  1,200/.,  which,  with  190/.,  said  to 
be  advanced  by  John  Morgan ^  making  1,390/.,  was,  by  a 
deed  poll,  dated  the  2nd  of  this  month  of  Aprils  1776, 
made  a  further  charge  on  the  five  hundred  years'  term  to 
Farrer  and  James  Morgan^  the  trustees  of  John  Morgan's 
settlement.  This  sum,  like  the  former,  is  stated  by  John 
Morgan  himself  to  have  been  received,  not  by  Sir  Watkin 
Lewes ^  but  by  the  same  John  Morgan^  as  the  agent  of  Sir 
Watkin.  Next  day  the  trustees  of  the  marriage  settle- 
ment o{  James  Morgan  advanced  4,000/.  This  was  secured 
by  an  assignment  dated  the  3rd  Aprils  1776,  of  the  term 
of  five  hundred  years,  subject  nevertheless  to  the  prior 
mortgage.  This  money  was  in  like  manner  not  paid  to 
Sir  Watkin,  but  to  John  Morgan  as  his  agent.  At  the 
same  time,  John  Morgans  receivership  of  the  rents  was 
extended  to  secure  the  interest  of  this  second  mortgage. 
In  July,  1776,  another  sum  of  1,000/.  was  raised,  as  it  is 
saidf  from  Chardin  Morgan,  upon  an  assignment  of  some 
daim  of  Sir  W»  Lewes,  in  a  cause  of  Lewes  v.  Popkin,  in 
Chancery.  It  is  said,  like  the  rest,  that  this  was  paid  into 
the  hands  oiJohn  Morgan,  as  agent  for  Sir  Watkin^  There 
were  other  transactions,  which  need  not  be  mentioned. 

Next  year,  Morgan,  it  appears,  stated  his  account,  which, 
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ExciLCk.mEq.  on  tlic  2ith  Feltruaruy  1777,  Sir  Watkin  signed.     In  thb 

1829  •  •      1 

account  Morgan  charged  himself  with  all  monies  raised  by 
all  the  different  mortgages,  to  the  amount  of  13,000/.,  and 
discharged  himself  by  various  payments.  One  is  the  bond 
for  2,400/.  stated  as  paid.  There  are  also  large  sums  for 
bills  of  costs.  The  result  is,  a  balance  due  to  Morgan  of 
567/^,  for  which  Sir  Watkin  seems  to  have  given  a  note  of 
hand.  This  account  Sir  Watkin  Lewes y  by  a  memoran- 
dum, dated  the  24th  of  February ^  1777,  allowed,  errors 
excepted.  In  this  settlement,  as  in  all  other  transactions, 
the  enlightened  understanding  of  Sir  Watkin  had  no  other 
assistance  but  his  attorney  Mr.  John  Morgan.  In  any 
other  circumstances,  and  as  between  parties  in  any  other 
relation,  this  memorandum  would  probably  have  rendered 
the  difficulties  in  the  way  of  the  relief  afterwards  sought 
by  Sir  Watkin  insurmountable.  It  would  have  thrown  the 
onus  upon  him,  and,  being  primd facie  evidence  agiunst  him, 
would  have  made  it  requisite  that  he  should  disprove  every 
item  contained  it,  which  he  chose  to  question.  The  House 
of  Lords,  however,  and  this  Court,  in  concurrence  with 
the  supreme  jurisdiction,  have  adopted  a  different  princi- 
ple. Taking  into  consideration  the  situation  and  conduct 
of  Morgan^  as  the  attorney,  they  have  set  this  account  at 
nought,  and  have  even  disregarded  the  more  solemn  in- 
struments signed  by  Lewes,  viz.  the  mortgages  and  bonds, 
and  required  the  actual  advances  to  be  established  by  evi« 
dence,  beyond  the  mere  production  of  the  instruments 
themselves. 

After  this  account,  the  friendly  intercourse  between 
these  two  parties  did  not  long  continue.  Morgan  probably 
supposed  that  he  had  done  Sir  Watkin  Lewes'  business, 
and  his  own  too.  Having  made,  as  he  stated,  some  further 
advances,  he,  in  the  following  year,  1778,  brought  one  ac- 
tion in  the  name  of  Chardin  Morgan^  and  another  in  his 
own  name,  against  Sir  Watkin  Lewes,  who  gave  warrants 
of  attorney  to  confess  judgment  in  both :  in  that  at  the  suit 
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fit  John  Morgan  for  1, 142/.,  and  in  the  other  for  1 ,547/.  19*.   fi^c*.  CK  in  Eq. 

In  August f  1778,  Morgan  brought  ejectments,  and  got 

into  possession  of  the  estates.     He  is  charged  with  rents, 

in  the  accounts  taken  in  the  cause,  from  Lady-day,  1779. 

This  quarrel  dried  up  all  Sir  Watkin  Lewes's  resources. 

Morgan  was  in  possession  of  his  estates,  as  well  such  as 

were  in  mortgage,  as  such  as  were  not. 

After  some  ineffectual  attempts  at  an  arrangement  by 
reference,  in  Hilary  Term,  1783,  the  original  bill  was 
exhibited  by  Sir  IFaikin  Lewes  against  John  JIf organ, 
and  the  trustees  and  mortgagees,  charging,  amongst  other 
things,  that  the  monies  mentioned  in  the  mortgages, 
or  the  greater  proportion  of  them,  never  had  been  real- 
ly advanced;  that  the  2,400/.  bond,  if  signed  at  all,  was 
not  for  money  actually  paid  down,  but  was  delivered  to 
Morgan  to  enable  him  to  raise  money  upon  it.  The  an- 
swers having  been  filed,  it  appears  that  Lewes,  probably 
from  lack  of  means,  was  in  danger  of  having  his  bill  dis- 
missed for  want  of  prosecution.  At  last,  in  July,  1796, 
the  Court  made  the  decree  in  the  cause.  It  directs  an  ac- 
count of  all  sums  received  by  John  Morgan,  as  agent  to 
Sir  IFl  Lewes,  and  also  of  the  sums  received  by  him  as 
agent  to  the  mortgagees,  and  when  and  how  they  were 
applied  to  their  accounts  respectively ;  to  tax  Morgaris 
bills  of  costs,  and  to  take  an  account  of  the  rents  and  pro- 
fits of  the  estates  received  by  Morgan,  as  well  those  in 
mortgage,  as  those  not  in  mortgage ;  and,  in  case  of  the  loss 
of  vouchers,  Morgan  was  to  make  oath  that  the  vouchers 
had  once  existed,  and  of  their  contents.  Lord  Chief  Baron 
Macdonald,  in  stating  the  reasons  on  which  the  decree  is 
founded,  relies  upon  the  extreme  and  apparent  inaccuracy 
of  Morgan's  accounts,  as  stated  in  his  answer  and  sche- 
dules. He  is  reported  to  have  expressed  himself  thus: 
"  On  comparing  the  answer  with  the  schedules,  there  ap- 
pears to  be  no  sort  of  accuracy  in  the  accounts.  Some  are 
without  dates,  and  they  are  so  confounded,  as  to  have  ma- 
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Exck. Ch.  in Eq.  terially  varied  the  balance;  and  so  much  irregularity  and 

obscurity  prevail,  as  to  baffle  investigation."  Such  was 
the  impression  made,  at  an  early  stage  of  the  proceedings, 
by  MorgafCs  conduct. 

This  decree  was  followed  by  a  series  of  litigation,  the 
like  of  which  is  rare  in  the  judicial  history  of  the  country. 
Much  of  it  was  occasioned  by  the  malignant  spirit  with 
which  the  proceedings  were  conducted.  These  passions 
have,  1  trust,  subsided.  All  the  original  actors  are  with- 
drawn from  the  scene,  and  the  gentlemen  now  interested 
have,  I  hope,  no  other  wish  but  to  meet  each  other  fairly, 
to  have  their  rights  ascertained,  and,  in  the  least  expensive 
and  shortest  way,  to  put  an  end  to  this  long  protracted  con- 
test. Their  characters  can  be  in  no  manner  implicated  in 
the  present  result. 

In  order  to  satisfy  myself  upon  the  points  at  present  be- 
fore the  Court,  I  have  been  forced  to  trace  these  proceed- 
ings carefully,  so  far  as  I  have  had  materials;  but  I  shall 
notice  only  such  as  appear  to  me  to  be  important  to  die 
present  question. 

The  first  proceeding  to  which  I  shall  refer,  is  an  order 
dated  the  17th  oiJune^  I80I,  on  the  application  of  l>i0ef, 
and  which  does  not  seem  to  have  been  resisted  by  Mcf* 
gan.  It  authorized  the  Deputy  Remembrancer  to  make 
a  separate  report  of  aU  dealings  and  transactions  between 
Sir  ff^.  Lewes  and  John  Morgan,  so  far  as  related  to  the 
monies  actually  received  and  paid  on  account  of  the  mort- 
gages and  judgments,  and  of  all  sums  received  by  Jokn 
Morgan,  as  agent  to  Sir  Watkin  Lewes,  as  also  to  the 
mortgagees ;  and  when,  and  how,  such  sums  were  applied 
to  their  accounts  respectively ;  and  of  the  rents  and  profits 
of  the  mortgaged  estates,  and  of  the  estates  not  in  mort- 
gage. 

It  is  under  this  order  that  the  whole  litigation  was  car- 
ried on  imtil  a  very  late  period.  It  seems  to  me,  to  have 
been  concluded  by  the  order  of  the  House  of  Lords,  of  the 
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Sth  Jtdy,  1825.  The  obvious  intention  of  this  order  was  ^c''.^Mn£j. 
to  ascertain  the  amount  of  the  real  lien  on  the  estates,  that 
Sir  ff.  LeweSf  by  dbcharging  it,  if  he  found  the  means, 
might  be  restored  to  the  possession.  It  appears  to  me, 
that  the  House  of  Lords,  by  the  order  of  Jti/y,  1825,  have 
most  irrevocably  ascertained  the  amount  of  that  lien,  so 
far  as  respects  the  mortgages.  Since  that  order,  the  pro- 
ceedings regard  the  general  and  personal  account  between 
Ijewes  and  John  Morgan;  and  the  exceptions  now  before 
the  Coiurt  relate  to  that  account.  I  have  entertained  no 
doubt  respecting  the  first  exception;  and  a  few  sentences 
will,  I  trust,  explain  the  foundation  of  the  opinion  I  have 
formed.  Some  of  the  others  ar^  more  difficult  I  shall  be 
obliged  to  advert  particularly  to  them  hereafter;  but,  in  the 
meantime,  I  think  I  cannot,  without  stating  in  a  general 
way  the  question  that  arises  upon  them,  shew  the  bearing 
upon  the  question  of  the  statement  I  feel  it  necessary  to 
make  of  the  principal  proceedings  under  the  order  for  the 
separate  report,  up  to  the  decision  of  the  House  of  Lords, 
on  the  5th  otJuly,  1825. 

The  points  at  present  in  discussion,  arise  on  the  Master's 
general  report,  and  chiefly  regard  the  bond  for  2,400/., 
which  I  have  already  mentioned.  Though  it  is  not  disputed 
that  such  a  bond,  executed  by  Sir  fy.  Lewes,  once  existed ; 
although  it  was  acknowledged  by  him  in  the  account  dated 
24th  February ,  1777,  and  was  sworn  to  in  Morgans  affida- 
vit, made  in  1819;  yet,  under  the  particular  circumstances, 
the  Master  has  rejected  it  as  evidence  of  the  debt,  and  called 
upon  Morgans  representatives  for  proof  of  the  actual  ad- 
vance of  the  money.  It  is  contended,  on  the  part  of  Mor* 
gafCs  representatives,  that  the  Master  ought  not  to  have 
done  this.  On  the  other  hand,  it  is  said,  that  this  bond  of 
2,400/.  was  originally,  in  fact,  comprised  in  the  mortgage 
for  6,610/. ;  that,  with  a  view  to  the  amount  of  this  mort- 
gage, it  was  the  subject  of  laborious  inquir}!:,  and  of  much 
discussion,  and  was  ultimately,  upon  a  careful  review  of 


ii4S  CASES  IN  THE  EXCHEQUER, 

KxcJuCiLinEq.  all  circumstances,  rejected  as  part  of  the  mortgage;  and 

that,  therefore,  it  cannot  be  now  introduced  as  part  of  die 
personal  demand  in  the  general  account  JforgoH^s  re- 
presentatives reply  to  this — that  all  that  has  been  hitherto 
decided  is,  that  it  should  not  constitute  part  of  the  mort* 
gage  money,  so  as  to  charge  the  land,  but  that  nothing  has 
been  done  or  said  which  should  prevent  it  from  being 
primd  facie  evidence  of  a  debt  from  Sir  W.  Lewes  to  Johm 
Morgan;  on  the  contrary,  it  has  been  intimated,  that 
though  rejected  from  the  mortgage,  it  might  form  part  of 
the  personal  account.  Such  is  the  state  of  the  present 
controversy.  It  must  be  obvious,  that  the  deduction  of 
this  bond  from  the  mortgage  account  does  not  necessarily 
decide,  that  it  shall  not  qua  bond  be  included  in  the  per- 
sonal account.  But,  on  the  other  hand,  if,  on  examining 
the  proceedings,  it  should  appear  to  have  been  rejected 
upon  facts,  and  upon  principles  which  would  be  equally 
fatal  to  its  forming  primd  faciei  and  as  a  bond,  part  of  the 
personal  account,  it  would  be  a  strange  contradiction  in 
these  proceedings,  between  the  same  parties,  and  upon 
the  same  documents,  to  sustain  it  in  the  one  case,  when  it 
had  been,  by  the  highest  authority,  rejected  in  the  other, 
upon  principles  alike  applicable  to  both.  It  becomes, 
therefore,  as  it  seems  to  me,  of  absolute  necessity  to  ex- 
amine the  contest  as  to  this  bond,  though  it  occurred  upon 
the  discussion  as  to  the  mortgage. 

The  Deputy  Remembrancer  made  his  first  separate  re- 
port, of  the  date  of  the  1 5th  t/ti/y,  1802.  The  confusion 
which  distinguishes  the  parties,  seems  to  have  been  com- 
municated by  them  to  the  Deputy  Remembrancer,  for  he 
reports,  that  John  Morgan  being  employed  by  Lewes  to 
raise  money  for  him,  advanced  him  various  sums,  the  pro- 
perty of  Chardin  Morgan^  and  took  the  plaintiff's  bonds 
to  Charon  Morgan^  which  bonds  were  afterwards  cmi- 
solidated  into  the  bond  for  2,400/.,  which  was  the  proper 
money  of  John  Morgan.    It  is  now  indifferent  what  he 
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meant.  For  thb  report  was  excepted  to  by  Sir  Waiiin,  Exch,Ch,inEq. 
and  the  exception  was^  ''  that  there  was  no  evidence  that 
the  several  sums,  the  component  parts  of  the  2,400/. ,  were 
advanced  by  Chardin  Morgan  or  John  Morgan,  or  if  they 
were  advanced,  they  were  the  money  of  John  Morgan." 
There  were  many  other  exceptions,  which  it  would  be 
foreign  to  my  present  purpose  to  notice.  They  came  be- 
fore the  Court  in  July,  1804.  It  is  not  material  to  relate 
what  passed.  It  is  sufficient  to  say,  that  all  the  exceptions 
were  dUaUowed.  In  order,  however,  to  shew  the  difficul- 
ties which  this  case  presented,  I  will  read  a  passage  from 
Lord  Chief  Baron  Macdonald's  judgment,  as  it  is  reported : 
"  The  delay  of  twenty  years  and  upwards  has  entangled 
this  matter  to  such  a  degree,  that  there  can  be  no  surprise 
that  men,  not  intuitively  gifted  with  the  power  of  unravel- 
ing foUy,  stupidity,  extravagance,  absurdity,  carelessness, 
and  every  thing  that  can  tend  to  entangle  a  human  transac- 
tion, cannot  understand  this  cause  (a)."  This  was  in  1804; 
and  now,  in  1829,  the  Court  is  called  upon  to  dispose  of  near- 
ly the  same  question ;  the  lapse  of  twenty-five  years,  and  the 
death  of  all  the  parties,  have  not  assisted  in  dispelling  the 
obscurity.  I  shall  now  only  say,  that  the  Court  disallowed 
Sir  fFaikin*s  exceptions.  From  this  judgment  he  appeal- 
ed to  the  House  of  Liords.  That  appeal  was  heard  in 
January,  1807.  Upon  this  occasion  were  unfolded  those 
rules  and  principles  which  have  been  frequently  brought 
under  review,  which  have  been  often  confirmed,  and  which 
have  ruled  this  case  throughout,  and  must  rule  it  to  the 
end.  The  first  exception  respected  the  bond  of  the  28th 
of  February,  1775,  for  2,400/.  The  exception  was,  that 
diere  was  no  evidence  of  any  money  being  advanced,  or,  if 
it  had  been,  that  it  was  not  the  money  of  Chardin  Morgan, 
the  obligee  in  the  bond,  but  of  John  Morgan.  It  would 
be  viewing  this  question  very  lightly  to  suppose,  that,  ab- 

(a)  5  Price,  71. 
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jBMft.CA.tii  £9.  stracted  from  the  situation  in  which  John  Morgan  stood, 

it  was  of  any  consequence  whether  the  money  advanced 
was  the  money  of  Char  din  or  of  John  Morgan.    To  whom- 
ever it  belonged^  the  bond  had  been  assigned  to  the  trus- 
tees of  the  marriage-settlement  of  John,  and  was  their  pro- 
perty; and  the  question  in  the  cause  as  to  the  mortgage 
was  between  them  and  Sir  Watkin  Lewes.    The  materiaE- 
ty  of  the  question  arose  thus:  if  the  money  had  not  been 
advanced  by  Chardin  Morgan^  but  by  John,  as  John  had 
represented  it  to  be  CharcUn'Sf  and  had  taken  the  security 
in  his  name,  then  he  had  imposed  upon  Sir  Watkin,  and 
had  concealed  the  truth  of  the  transaction  from  him;  he, 
the  agent  of  Sir  fPatkin,  introduces  a  third  person  as  tiie 
lender  of  the  money,  and  it  turns  out  that  so  far  as  money 
is  lent,  he,  the  agent,  is  himself  the  lender.     This  is  tiie 
constant  course  of  treating  a  fraud,  and,  whenever  it  is  as- 
certained, taints  the  instrument  which  the  victim  has  exe- 
cuted, and  deprives  it  of  its  legal  and  usual  effect.     Even 
without  this  circumstance,  it  appears  that  it  would  have 
been  ineffectual,  but  with  it  the  objection  was  doubly 
strong.     And  if  this  instrument  would  have  been  invalid  in 
the  hands  of  John  Morgan,  it  was  equally  so  in  the  hands 
of  his  trustees,  who  derived  it  from  him.    From  thence,  in 
part,  arose  the  importance  of  the  inquiry,  whether  the  con- 
sideration of  the  bond  was  the  money  of  Chardin  or  of 
John  Morgan.     It  John  Morgan  were  the  real  obligee,  the 
bond  could  not  be  used  as  evidence  of  the  debt.     John 
Morgan,  or  his  trustees,  might  recover  what  was  actually 
advanced,  but  they  must  prove  it  by  some  other  medium 
than  the  mere  production  of  the  bond. 

What  Lord  Redesdale  is  reported  to  have  said  upon  this 
occasion  is  this :  '^  Now,  I  apprehend,  that,  in  the  dealings 
and  transactions  of  parties  of  this  description,  and  when  an 
account  of  those  dealings  and  transactions  has  been  ordered 
to  be  taken  by  the  Court,  a  person  standing  in  the  situation 
of  solicitor,  agent,  general  manager,  anddircctor,  and  having 
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[the  management  of]  the  whole  concerns  of  the  other  party,  ^*cA.  ch.  in  Eq. 
and  having  made  such  other  party  execute  instruments  of 
thk  sort,  which  are  therefore  liable  to  suspicion,  it  becomes 
necessary  not  merely  to  rely  on  the  instruments  themselves, 
but  to  shew  that  the  advances  were  actually  made.  And 
the  nature  of  this  decree  shews  that  such  was  the  original  in- 
tention of  the  Court  (a)."  The  order  made  by  the  House  on 
the  first  exception  is,  as  stated  by  Mr^Margan  in  his  case,  on 
a  subsequent  appeal,  in  these  words:  '^  that  it  be  referred  back 
to  the  Deputy  Remembrancer,  to  inquire  and  certify  what 
sums  were  advanced  by  John  Morgan  to  Sir  Watkin  Lewes , 
as  the  consideration  of  the  bonds  consolidated  by  the  bond 
of  the  28th  o{  February,  1775,  for  2,400/.,  and  when  such 
sums  were  paid,  and  by  whom,  and  to  whom,  and  in  what 
manner.  No  words  can  shew  more  distinctly,  that  neither 
the  mortgage  itself,  to  which  Lewes  was  a  party,  and  which 
included  the  2,400/.,  nor  the  account  stated  in  1777,  which 
acknowledged  the  bond  of  2,400/L,  nor  the  bond  itself,  nor 
even  the  prior  lesser  bonds  of  which  it  was  constituted,  nor 
any  one  of  them,  nor  all  together,  were  to  form  a  sufficient 
case  to  establish  a  charge  for  the  nominal  amount  of  2,400/., 
or  of  any  part  of  it;  for  all  these  were  before  the  House. 
Morgan  had  the  affirmative  of  the  issue,  and  therefore  it 
was  thrown  upon  him  to  establish  that  affirmative  by  other 
media  of  proof.  It  is  said,  that  all  this  respects  the  ques- 
tion as  to  the  amount  of  the  mortgage  money,  and  which 
only  regards  the  controversy  between  the  trustees  of  the 
settlement,  and  Sir  W.  Lewes;  and  that  the  present  ques- 
tion respects  the  personal  account.  So,  no  doubt  it  does; 
but  can  any  distinction  be  taken  between  them,  nay,  does  not 
tbe  principle  apply  more  strongly  to  the  personal  account 
than  to  the  mortgage  account?  On  the  mortgage  account, 
the  contest  was  with  purchasers  for  a  valuable  considera- 
tion, the  wife  and  children  of  the  marriage.  The  trustees 
were  struggling  for  them.  If  they  were  put  to  prove  the  con* 

(fl)  5  Price,  83. 
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received  from  the  character  and  conduct  of  John  Margtm^ 

how  much  more  distinctly  ought  the  same  course  to  be 
pursued,  when  it  became  the  personal  question  of  John 
Morgan  himself?  Are  the  securities,  which  are  iiiTalidated 
by  hb  legal  fraud,  to  be  more  powerful  and  effective  for 
him,  and  in  his  hands,  than  in  the  hands  of  the  innocent 
assignees?  The  objection  to  these  securities,  sustained  and 
acted  upon  by  the  House  of  Lords,  whose  decisions  bind 
me^  is  inherent  in  the  original  constitution,  and  must  follow 
them  on  behalf  of  whatever  person,  and  for  whatever  pur- 
pose they  may  be  produced;  and  certainly,  if  there  be  one 
person  more  than  another  who  ought  to  feel  the  infirmity 
of  these  documents,  it  is  John  Morgan^  from  whom  that 
infirmity  is  derived.  I  must  proceed  to  the  statement 
of  what  has  passed,  but  which  I  shall  do  very  briefly,  con- 
fining myself  to  the  material  points.  The  Deputy  Re- 
membrancer made  afterwards  four  reports,  the  first  of 
these,  in  obedience  to  the  order  of  the  House  of  Loidsi 
which  I  have  mentioned,  and  threie  others,  in  consequence 
of  exceptions  taken,  and  the  allowance  of  those  exceptions 
by  this  Court  or  the  House  of  Lords.  This  ended  in 
the  ultimate  rejection  from  the  mortgage  account  of  the 
whole  2,400/.  The  first  bond  consolidated  in  the  2,40ML 
was  for  500/.,  dated  the  31st  of  January^  1774.  The 
Deputy  Remembrancer,  on  inquiring  into  the  considera- 
tions of  these  securities,  first  certified  that  the  considera- 
tion was  500/.,  advanced  by  Char  din  Morgan^  through 
the  hands  of  John.  This  being  sent  back  to  him,  he  cer- 
tified that  it  was  advanced  by  John  Morgan^  out  of  his 
own  proper  monies  in  bank  notes,  on  the  day  of  the  date 
of  the  bond,  viz.  the  31st  oi  January ^  1774;  this  again 
being  sent  back  to  him,  he  certified  that  no  evidence 
had  been  produced  before  him  of  the  actual  advance  of 
the  500/.  as  the  consideration  of  the  500/.  bond.  And 
that  finding  stands  undisputed  at  this  day.  Another  part 
of  the  consideration  of  the  various  bonds,  which  were  con- 
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brancer,  in  his  third  report,  dated  the  13th  of  June,  1809, 
states  in  these  words,  (it  nvill  be  found  in  the  twenty-third 
page  of  John  Morgaris  case,  on  the  last  appeal):  *'  I  find 
that  John  Morgan  did  advance  the  several  sums  in  the 
second  schedule,  amounting  in  all  to  1,141/.  16^.,  to  Lewes, 
out  of  his  own  proper  monies,  as  the  consideration  pro 
tanio  of  the  several  bonds  for  2201.,  1201.,  9501.,  and  400/." 
These  are  the  bonds,  amounting  in  all  to  1,600/.,  which 
were  consolidated  in  the  bond  for  2,4001.  This  finding 
being,  as  usual,  sent  back  to  him,  hear  what,  in  his  next 
report,  called  the  fourth,  dated  in  June,  1811,  he  certifies 
upon  the  subject:  *'  That  he  had  reviewed  his  report;  and 
that,  though  he  found  that  the  several  sums  mentioned  in 
his  former  report,  amounting  to  1,141/.  I6s.  were  advanced 
by  John  Morgan  to  Lewes,  yet,  that  he  did  not  find  that 
any  of  the  said  sums  were  advanced  as  the  particular  con- 
siderations for  any  of  the  bonds  in  his  former  report  men- 
tioned, no  evidence  of  that  fact  having  been  produced  be- 
fore him;  and  none  of  the  said  bonds  corresponding  with 
the  sums  for  which  such  bonds  were  given,  and  none  of 
the  said  advances  appearing  to  have  been  made  at  the  re- 
spective times  such  bonds  bear  date,  excepting  in  one  in- 
stance, where  a  sum  of  251.  appears  to  have  been  advanced 
on  the  18th  of  November,  1774,  the  day  of  the  date  of  the 
bond  for  950/.**  A  comparison  of  the  sums  confirms  this 
finding.  The  whole  advance  amounts  to  1,141/.  I6s.,  and 
the  amount  of  the  bonds  is  1,600/.  Yet,  these  are  the  bonds 
which,  upon  this  contest,  are  to  prove  a  debt  to  their  full 
amount,  as  comprised  in  the  bond  for  2,400/.  These  ques- 
tions were  brought  again  before  the  House  of  Lords  in  April, 
1816.  W,e  are  furnished  by  Mr.  Price  with  some  account  of 
what  was  said  by  Lord  EUUm,  corroborated  by  Lord  RedeS' 
dak*  Lord  Eldon,  in  Mr.  Price* s  report  of  the  case,  is  made 
to  use  the  following  language:  *'  The  original  decree  of  the 
Court  of  Exchequer,  as  modified  by  the  subsequent  order 
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traordinary  reUef,  going  beyond  the  common  course,  in 

cases  of  redemption  of  mortgaged  property,  to  a  general 
account  of  all  dealings  and  transactions  that  may  have  at 
any  time  taken  place  between  the  parties.  In  the  mean- 
time, there  has  been  a  separate  report  of  the  mere  mort- 
gage accounts,  ordered  to  be  taken  as  distinct  from  the 
general  account  between  them,  which  general  account  yet 
remains  to  be  taken.  That  separate  account  must  first  be 
disposed  of,  that  the  mortgage  accounts  may  be  first  dear- 
ed,  which  must  have  been  the  object  of  it,  and  then  the 
general  account  may  be  taken,  and  what  may  be  disallow- 
ed the  appellant  in  the  separate  report,  may  still  be  allow- 
ed to  him  in  the  general  account.  That  may  be  the  case 
with  respect  to  the  2,4001.  which  has  hitherto  been  disal- 
lowed by  the  Deputy  Remembrancer,  acting  under  the  or- 
der of  this  House,  declaring  that  those  securities  were  not 
to  be  taken  as  evidence  of  the  consideration  for  their  hav- 
ing been  advanced,  and  as  not  being  admissible  as  an  item 
in  the  mortgage  account,  because  not  supported  by  other 
evidence,  but,  on  the  contrary,  falsified  by  the  accounts,  as 
far  as  they  related  to  them.  If,  however,  the  money 
were  actuaUy  advanced  at  any  time,  justice  may  yet  be 
done  to  Morgan  by  the  general  report  (a)."  The  opinion 
thus  attributed  to  Lord  Eldon,  has  been  viewed  as  sup- 
porting Morgan's  case  on  the  present  occasion,  because 
it  is  said,  that  he  may  have  justice  by  the  general  repoiit, 
if  the  money  were  actually  advanced  by  him  at  any  time; 
and  so  he  might,  but  then  he  must  comply  with  the  previ- 
ous conditions.  He  must  prove  the  actual  advance,  by 
some  other  medium  than  the  instruments  themselves.  To 
put  any  other  construction  upon  Lord  jE/tfoit>  language, 
would  be  to  suppose  that  that  great  judge  had  contradict- 
ed himself  within  the  narrow  limits  of  one  opinion.     Upon 

{a)  5  Price,  140,  141. 
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the  same  occasion,  he  adds,  "  I  am  desirous  of  stating  that  Sjtek,(^inEq, 
the  proceedings  on  this  record  establish  the  principle,  that, 
in  the  case  of  an  attorney  who  takes  securities  from  his 
client,  they  cannot  be  used  as  conclusive  evidence  of  their 
consideration  as  expressed,  but  require  extrinsic  evidence 
of  the  money  having  been  actually  advanced,  to  prove  the 
transaction  to  have  been  bondjlde^a).**  He  states  the  princi- 
ple broadly  and  clearly.  Lord  Redesdale  b  equally  clear, 
**  This  (said  his  Lordship)  is  the  case  of  an  attorney,  who 
acts  as  general  agent  and  legal  adviser  of  his  principal  and 
client,  obtaining  his  bond;  he  is  therefore  bound,  by  a 
▼ery  strict  rule  of  law,  to  prove,  by  other  evidence,  the  ac- 
tual advance  of  the  whole  consideration  (6)/'  I  need  hard-^ 
ly  observe,  that  the  principle  is  stated  broadly  by  these 
two  distinguished  judges,  and  does  not  depend  upon  the 
account  being  a  mortgage  account,  or  a  personal  account; 
but  arises  firom  the  relative  situation  of  the  two  parties, 
and  18  equally  applicable  to  every  pecimiary  transaction 
which  can  arise  between  them. 

I  come  now  more  closely  to  the  present  exceptions 
9SxA  shall  desire  it  to  be  remembered,  that  the  reports 
of  the  Deputy  Remembrancer  as  to  no  evidence  hav- 
ing been  produced  of  any  consideration  for  the  500/. 
bond,  and  of  evidence  having  been  produced  of  advances 
to  the  extent  of  1,141/.  16^.,  both  remain  unquestion- 
ed. The  Deputy  Remembrancer,  by  his  fifth  and  last 
report,  dated  February ^  1817,  driven  by  respective  or- 
ders of  this  Court,  and  of  the  House  of  Lords,  at  last  de- 
ducted the  S,400/.  from  the  mortgage  money  on  the  real 
estates,  and  reduced  it  to  two  sums  of  4,209/.  Is.  Id.,  and 
4,000/.,  making  together  8,209/.  7s*  Id.  He  also  certified, 
that  he  had  taken  the  account  of  rents  and  profits  received 
by  John  Morgan^  as  the  agent  for  the  mortgagees ;  that 
he  had  set  off  these  rents  against  the  principal  luid  in- 

(a)  5  Price,  142.  (6)  Ibid.  143. 
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Ejrck,Ch.inEq.  terest  of  the  mortgage  money ;  and  he  found ,  that^  on  the 

3rd  of  September,  1804^  the  whole  had  been  paid,  and  that 
there  remained  m  John  Morgaris  hands^  after  payment  of 
the  principal  and  interest,  a  sum  of  999/.  1$.  lOcf.,  and 
that  he  had  not  carried  on  the  calculation  of  interest  be- 
yond the  Srd  o(  September ,  1804,  when  the  whole  mort- 
gage money  was  paid.  To  this  report,  John  Morgan  ex- 
cepted; the  report  was  confirmed  by  this  Court  on  the  8th 
oi  November i  1 817.  He  appealed  to  the  House  of  Lords, 
and  it  was  again  confirmed  on  the  5th  of  Ju/y,  1835. 

I  consider  these  points  definitively  and  finally  settled :  vis. 
that  the  3,400/.  was  excluded  from  the  mortgage,  and  that 
the  amount  of  the  principal  money  on  the  mortgages  was 
8,309/.  7^.  \d.;  that  this  was  satisfied  on  the  Srd  Sep- 
tember^ 1804;  and  that,  at  that  date,  John  Morgan  had  to 
account  for  999/.  Is,  lOrf. 

Matters  were  in  this  situation,  that  is  to  say,  the  se- 
parate report  was  absolutely  disposed  of,  when  the  pre- 
sent Master  began  to  examine  the  materials  for  the  gene- 
ral report.  I  presume,  that  the  gentlemen  who  were 
concerned  were  new  in  the  business,  and  were  embar- 
rassed by  the  extreme  confusion  and  perplexity  which 
the  multiplicity  and  contradiction  of  the  former  proceed- 
ings on  the  separate  reports  had  introduced  into  it.  All 
the  original  parties  appear  to  have  been  removed  by  time, 
and  no  doubt  their  solicitors  followed.  I  do  not,  therefore, 
wonder  at  the  misunderstanding  which  occasioned  the  last 
reference,  and  which  seems  to  have  been  common  to  all 
parties.  In  truth,  the  case  was  not  properly  laid  before 
the  Master,  as  is  quite  obvious  from  the  report  itself. 
The  Master  takes  the  account  of  the  mortgage  money,  and 
of  the  interest  due;  states  the  mortgage  money  to  be  to 
the  whole  amount  that  was  ever  claimed,  viz.  13,000/.,  and 
particularly  states  the  first  mortgage  to  be  G,610/.,  in  efiect 
including  in  it  the  3,400/.,  which  had  been  rejected  by  the 
House  of  Lords,  as  I  have  fully  stated ;  and  he  computes 
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MorgatCs  representatives  objected  to  the  report,  because 

the  Master  had  not  calculated  interest  on  the  judgments. 
When  these  exceptions  came  before  me,  the  error  of  the 
Master,  respecting  the  mortgage,  was  pointed  out.  It  ap- 
peared to  me  to  be  impossible,  though  no  exception  was 
taken  by  the  representatives  oi  Lewes ^  that  I  could  permit 
the  report  to  stand,  because  it  was  a  direct  contravention 
of  every  thing  that  had  been  done  by  this  Court  and  the 
House  of  Lords,  and  a  direct  disobedience  to  their  de- 
crees. 

It  was  not  fit  that  proceedings  so  inconsistent  should 
remain  part  of  the  same  record.  I  therefore  directed  the 
Master  to  review  his  report,  having  regard  to  the  Deputy 
Remembrancer's  fifth  report,  dated  in  February ^  1817;  to 
Margate s  first  exception  to  that  report ;  to  the  order  of  this 
Court  of  the  8th  November,  1817,  overruling  that  excepr 
tion;  and  to  the  order  of  the  House  of  Lords,  of  the  5th 
Juty,  1825,  confirming  the  order  of  this  Court,  and  disal- 
lowing Morgan's  first  exception ;  in  short,  to  those  pro- 
ceedings which  definitively  reduced  the  first  mortgage 
from  6,610/.  to  4,209/.,  that  is,  struck  out  the  2,400/.,  and 
ascertained  that  on  the  3rd  September,  1804,  the  whole 
was  paid,  leaving  a  balance  in  John  Morgans  hands  of 
999/L 

The  Master  has  now  reviewed  the  report  under  those 
directions.  It  oT^rourse  makes  a  material  alteration  in  the 
balance:  Morgan  has  now  interest  on  a  smaller  sum,  and  no 
interest  even  on  that  siun  after  the  3rd  September,  1804, 
when  the  mortgage  money  was  entirely  satisfied. 

The  balance  found  due  by  the  Master's  first  general  re- 
port, which  is  dated  December,  1826,  was  the  sum  of 
SgSS7L  Is.  lOd,  from  Lewes  to  Morgan;  and  the  balance, 
as  now  stated,  is  due  from  Morgan  to  Lewes,  and  amoimts 
to  the  sum  of  6,534/.  7s.  Id.  The  difference  is  occasioned 
by  the  change  in  the  amount  of  the  mortgage,  and  by  the 

VOL.  III.  s 
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Etok.  (XmRq.  Btop  pul  to  the  calculatioD  of  interest  on  the  mortgage  vm^ 
^^^-       ney  after  the  Srd  September,  18(Mw 

Upon  the  fbotuig  of  the  former  report,  Morgan'^  estati 
had  interest  on  the  mortgage  money  more  than  twenty 
years  after  it  was  satisfied^  The  first  exoepdon  is  tim, 
[Ms  hardship  Hcded  the  exception  at  lengtK\.  The  an- 
swer to  the  exception  is  to  read  the  former  proceedings* 

The  fifth  report  of  the  Deputy  Remembraneer  exj^^easfy 
states  that  the  mortgage  money  was  paid  off  on  die  Mi 
September,  1804,  and  that  a  further  sum,  to  the  amonnt 
of  999/.  Is.  lOrf.,  had  been  received  by  Morgan.  Margtm 
excepts  to  this  report.  The  exertion  was  OYor-mled  by 
the  Court  on  the  8th  November,  ]817*  And  upon  an 
appeal  that  order  is  affirmed.  Nothing  can  be  deaeer 
than  that  the  report  and  these  orders  dedded  that  tilt 
mortgage  money  was  paid  on  the  3rd  September,  180^ 
and  was  overpaid  by  9991.  This  exception  muat  be  o<feff> 
ruled. 

The  second  exception  cumot  be  so  shortly  diapoeed  oL 
In  truth,  the  details  which  I  have  given  of  the  former  pro* 
ceedings,  and  the  exposition  of  the  principles  estabHsbed 
by  them,  had  in  view  this  exception  and  the  odiAra  de* 
pending  upon  it.  The  substance  of  it  is,  that  the  Master 
has  not  received  the  bond  for  2,4O0L  and  the  setded  ae* 
count  of  1777,  together  with  an  affidavit  of  John  Morgsu^Sf 
made,  in  1819,  under  peculiar  circumstances,  aa  sufficient 
evidence  of  the  bond  debt,  or,  it  may  be,  part  of  any  debt. 
Such  is  the  substance  of  it.  It  is  man^est  that  the  peiat 
of  the  controversy  is,  whether  the  bond  for  2,4001.  ahaB^ 
as  confirmed  by  Sir  W.  Lewes'  acts,  operate  as  evidenoe 
of  a  bond  debt.  I  will  recall  to  memory  that  the  imme- 
diate consideration  for  this  bond  were  other  bonds,  five  in 
number,  supposed  to  have  been  cancelled  when  it  was 
given.  Their  amount  was  2,1901.,  and  the  differencef 
making  210L,  was  to  have  been  advanced  upon  some  Ah 
twre  occasion  by  Morgan.     What  I  am  about  to  aay ,  w9 
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apply  equally  to  all  those  constituent  bonds  as  well  as  to  E*ck,Ch,inEq, 
that  in  which  they  were  consolidated.  When  the  Mas- 
ler  was  compelled,  in  obedience  to  the  orders  of  this  Court 
and  of  the  House  of  Lords,  towards  which  I  directed  his 
MteatioD,  to  reject  entirely  the  2,400/.  from  the  mortgage 
account,  it  became  just  and  proper  that  he  should  inquire 
how  Sbut  he  could  give  Morgan's  representatives  the  bene- 
fit of  it  in  their  personal  and  general  account.  In  doing 
that,  he  had  to  consider  on  what  principles  they  were 
to  have  this  benefit.  His  attention  was  necessarily 
turned  to  the  principles  on  which  the  Court  had  hitherto 
proceeded.  He  could  not  avoid  discovering  that  both 
the  inferior  and  superior  Court  had  acted  upon  the  prin- 
ciple that  the  documents  signed  by  Lewes  did  not  afford 
a^ifficient  evidence  to  establish  a  debt  from  Lewes  to  Mor- 
gamm  What  was  done  can  rest  upon  no  other  foundation. 
It  appears  from  the  report  of  the  proceedings,  on  the  ap- 
peal of  jiprilf  1816,  that  when  the  discussion  in  the  House 
IW  over,  and  the  order  to  be  made  agreed  upon,  Lord 
JBUog^i  Chancellor,  lest  the  principle  should  be  misunder- 
stood, rose  up  a  second  time,  and  used  the  words  to  which 
I  have  already  referred. 

If  there  is  any  man  bold  enough  to  question  the 
por^poMtion  stated  by  that  learned  Judge  as  a  universal 
flMsdn),  applieable  to  all  cases  without  exception,  between 
att  parties  who  shall  sustain  the  characters  mentioned,  yet 
1  am  auve  diat  no  man  can  question  its  application  to  John 
Mof^g/om  and  Sir  Waikin  Lewes,  because  it  was  for  them 
ii  waa  said,  and  to  them  it  was  applied  by  the  supreme 
jodUbatuxe*  Hie  wisdom  and  justice  of  this  rule  is  strongly 
ezen|dified  by  the  history  of  these  proceedings.  When 
they  began  in  1783,  io  die  first  steps  Morgan  was  trium* 
fdiant:  he  eame  armed  with  his  bond,  with  his  mortgage, 
and  Willi  hb  settled  account ;  and  his  demand  was  esta- 
bliahed  to  its  iull  amount.  When  the  principle  now  in 
diacoBsion  began  to  be  acted  upon,  the  representatioiis^ 
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Exch.Ch.inEq,  that  the  deaHng  was  between  Chardin  Morgan  and  Lewe^ 

appeared  to  be  entirely  false,  and  that  John  Morgan  wa9 
the  real  party;  in  the  further  prosecution,  it  turned  out 
that  the  consideration  of  the  2,400/.  was  chiefly  other 
bonds,  and  not  money ;  and  in  following  up  the  same  view, 
it  was  ascertained  by  the  Deputy  Remembrancer's  report, 
and  stands  now  uncontradicted,  that  no  one  sum  was  ever 
advanced  corresponding  with  any  one  bond:  the  whole 
sum  shewn  to  have  been  advanced  in  fact  was  l,141/«  onlyi 
which  was  represented  as  the  consideration  for  five  bonds, 
amounting  to  2,190/.  in  nominal  amount.  Such  was  the 
result  of  the  examination  which  took  place  while  all  the 
parties  were  alive,  and  when  it  would  have  been  compe- 
tent to  Morgan  to  examine  Sir  Watkin  Lewes.  Experi- 
ence therefore  proves  the  justice  and  expediency  of  the 
principle  laid  down.  How  could  the  Master  avoid  apply- 
ing it  to  the  account  before  him.  Can  it  be  contended 
that  the  securities  under  seal,  which  were  invalid  on  behalf 
of  the  innocent  and  meritorious  assignees  of  John  Morgam^ 
in  the  hands  of  their  trustees,  because  of  the  original  vice 
and  infirmity  of  their  constitution,  derived  from  their  pa- 
rent John  Morgan^  are  to  be  valid  and  effectual  in  favour 
of  John  Morgan  himself.     It  is  impossible. 

I  should  not  do  justice  to  Morgans  case,  if  I  did  not  men- 
tion another  document  relied  on  by  the  present  exceptant 
as  to  the  point  in  question.  It  is  an  affidavit  made  by  John 
Morgan  on  the  12th  February^  1819,  whilst  the  last  appeal 
was  depending  in  the  House  of  Lords.  Sir  W.  Lewes 
seems  to  have  been  in  gaol  before  the  year  1816,  at  whose 
suit  I  do  not  know.  In  that  year,  and  previous  to  the  fifth 
report,  which  was  made  in  1817,  Morgan  had  exhibited 
interrogatories  for  the  examination  of  Sir  W.  Lewes. 
As  he  could  not  be  much  worse.  Sir  W.  Lewes  was  un-^ 
willing  to  answer.  He  was  several  times  brought  up  upon 
habeas  corpus,  and  remanded.  At  last,  as  stated  in  a  sup- 
plemental case,  laid  on  the  part  qf  John  Morgan  before 
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the  House  of  Lords,  before  the  last  appeal,  this  Court,  by  ^<'*-  Ch,UEq. 
an  order  dated  the  13th  November,  1818,  ordered  "  that 
in  case  Lewes  should  make  default  in  filing  his  examina- 
tion to  the  said  interrogatories  by  the  first  day  of  the  then 
next  Hilary  Term,  John  Morgan  was  to  be  at  liberty 
to  make  an  affidavit  of  the  several  facts  to  which  the  said 
interrogatories  were  intended  to  apply;  which  affidavit  the 
Deputy  Remembrancer  was  to  take  into  consideration,  and 
proceed  in  the  accounts  and  inquiries  under  the  said  de- 
cree.*^ I  presume  that  Lewes  put  in  no  examination;  for 
Morgan  made  an  affidavit  on  the  12th  February,  1819. 
In  that  affidavit,  he  speaks,  among  other  subjects,  to  the 
Advances  which  were  alleged  to  constitute  the  considera- 
tion of  the  bonds;  and  in  general  he  speaks  positively, 
though  sometimes  only  to  the  best  of  his  recollection. 
The  question  for  my  consideration  is,  whether  this  affida- 
vit, made  under  the  circumstances  stated,  is  sufficient  evi- 
dence of  these  advances.  This  is  a  very  unusual  order, 
and  not  the  common  mode  by  which  a  contempt  is  punished. 
There  may  have  been  similar  instances,  but  they  are  not 
within  my  experience.  The  Court  gives  authority  to  the 
Deputy  Remembrancer  to  take  Morgan's  affidavit  into  con- 
sideration, but  does  not  prescribe  to  him  any^rule  respect- 
ing the  weight  that  is  to  be  given  to  it.  I  must  presume 
that  it  left  him  to  exercise  a  sound  discretion  according  to 
the  subject  to  which  it  was  applied.  If  it  had  been  in- 
tended that  it  should  be  received  as  conclusive  evidence, 
the  order  would  have  said  so.  Without  discussing  what 
weight  it  ought  to  receive  when  applied  to  subjects  un- 
touched by  any  previous  proceedings,  I  am  of  opinion  that 
the  Master  has  done  right  in  giving  it  no  weight  whate- 
ver upon  the  subject,  for  which  it  is  now  sought  to  be  used.. 
It  will  be  recollected,  that  so  long  ago  as  June,  1807,  the 
House  of  Lords  directed  the  Deputy  Remembrancer  to 
inquire  into  the  very  subject  now  under  review.  The  or- 
der is  expressed  in  these  words,  **  That  it  be  referred  back 
to  the  Deputy  Remembrancer  to  review  his  report,  and  in- 
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Exeh.  CA.  til  £7.  quire  and  certify  what  sums  were  advanced  by  Morgan  tb 
^^^^'  ,  Lewes  as  the  consideration  of  the  bonds  alleged  to  have 
been  consolidated  by  the  bond  of  the  S8th  Febnuary, 
17759  for  2,4/OOL,  and  when  such  sums  were  paid,  and  by 
whom,  and  to  whom  and  in  what  manner.  This,  as  I  have 
stated,  was  in  1807. 

I  will  not  detail  the  long  proceedings  that  took  place 
in  pursuance  of  this  order.     It  is  obvious  that  at  that 
time  this   subject   underwent   the   fullest   investigation. 
The   parties  were   alive,   the   subject  fanuliar  to   their 
minds :  it  would  have   been  competent  for  Morgmm  to 
examine  Sir  W.  Lewes  upon  interrogatories,  or  to  have 
verified  the  loss  of  vouchers  by  his  own  affidavit;  yet  tfat 
controversy  ended ,  as  to  this  matter,  by  the  Deputy  Remeoi- 
brancer,  on  the  26th  June^  1811,  certifying  by  his  fomlli 
separate  report,  that  though  he  found  that  the  aeveral 
sums  mentioned  in  the  second  schedule  to  his  fonoaer  re- 
port, amounting  to  l,lil/.  16«.,  were  advanced  by  thede* 
fendant  to  the  plaintiff,  yet  he  did  not  find  that  any  of  the 
sums  were  advanced  as  the  particular  consideration  f<Nr 
any  of  the  bonds  in  his  report  mentioned,  no  evidence  of 
that  fact  having  been  produced  before  him,  and  none  of 
the  said  bonds  corresponding  with  the  sums  for  which 
such  bonds  were  given,  and  none  of  the  said  advances  ap- 
pearing to  have  been  made  at  the  respective  times  such 
bonds  bore  date,  excepting  in  one  instance,  where  a  sum 
of  SS/L  appeared  to  have  been  advanced  on  the  18th  iVo- 
vember,   1794,  on  which  day  the  bond  for  7501.  bore 
date  (a). 

I  cannot  find  that  any  thing  afterwards  done  mate* 
rially  affects  this  report,  which  seems  to  me  to  have  de- 
cided a  great  deal  of  the  question  between  the  parties. 
It  is  no  where  suggested  that  one  shilling  was  advanced 
at  that  period,  except  what  was  asserted  to  have  constH 
tuted  the  consideration  of  the  bonds.     There  is  one  of 

{a)  Sec  this  report  at  length,  5  Price,  110. 
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the  consolidated  bonds,  however,  or  rather  the  sums  sup-  Exeh.  ch.  in  Sq. 
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posed  to  have  been  the  consideration  for  it,  which  is  not 

concluded  by  this  finding  of  Jmne^  1811.  It  relates  to  the 
first  bond,  which  was  for  the  sum  of  500/.  and  given  to 
Ckardin  Morgan.  The  Deputy  Remembrancer  having 
inquired  into  the  consideration  of  this  bond,  in  pursuance 
ef  the  order  of  the  House  of  Lords,  of  Aprils  1807,  certi- 
fied in  his  second  report,  that  BOOL  was  advanced  for  it 
by  Jokn  Morgan,  or  through  his  hands,  on  the  1st  of 
Jmmiuty,  1774.  In  his  third  report,  he  stated  it  to  be  ad- 
vanced by  Chardin  Morgem.  In  his  fourth  report,  he 
certified  it  to  have  been  advanced  by  John  Morgan,  out 
9f  hk  own  proper  money,  in  bank  notes,  and  paid  into  the 
hands  of  Sir  Waikin  Lewes.  And  in  his  fifth  report,  1817, 
he  certified  that  no  evidence  whatever  had  been  produced 
before  him  of  the  actual  advance  of  500/.  as  the  consider- 
ation of  the  bond,  dated  the  31st  of  January,  1774.  And 
here  this  inquiry  ends. 

It  is  marvellous,  in  this  long  protracted  contest  re- 
specting this  sum,  from  1807  to  1817,  while  the  parties 
were  still  living,  that,  if  there  existed  any  evidence,  it 
was  not  produced,  or  that  it  did  not  occur  to  Mr.  Mor-^ 
gan,  at  that  time,  to  exhibit  his  interrogatories  for  the 
examination  of  Sir  Watkin  Lewes.  It  is  also  surprising 
that  the  Deputy  Remembrancer  did  not  report,  as  he  did 
on  the  subject  of  the  other  bonds,  that  certain  sums  of 
Ikioney  were  advanced,  though  not  as  the  consideration  of 
the  bonds,  if,  in  truth,  it  had  appeared  distinctly  that  any 
thing  was  advanced.  This  is  the  statement  of  what  has 
passed  upon  this  subject.  Morgans  representatives  de- 
sire now  to  establish  the  fact  of  the  advances  upon  these 
bonds,  by  the  affidavit  of  Morgan  himself.  Whatever  the 
Master  might  have  done  respecting  advances  which  had  not 
been  the  subject  of  previous  investigation  and  decision, 
shall  he,  deciding  upon  the  credit  and  weight  due  to  thb 
affidavit,  permit  it  to  control  what,  after  the  discussion  of 
many  years,  was  done  by  his  predecessor ;  or,  shaH  il  be 
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Exch,  Ch.  in  Eq.  permitted  to  Morgan  to  supply  now  the  deficiencies  of 

his  evidence  upon  the  former  trial,  when  he  was  called  upon 
to  make  out  the  same  fact,  and  when  he  had  then,  as  weD 
as  afterwards,  the  power  of  examining  Sir  W.  Lewes  ?  I 
think  the  Master  did  right  not  to  permit  MorgatCs  affida- 
vit to  establish  his  own  case  against  so  many  findings  of 
the  Deputy  Remembrancer,  in  pursuance  of  the  directions 
of  the  superior  Court.  It  might  have  been  difiTerent,  if 
the  question  had  been  quite  new,  and  related  to  sums  which 
had  not  been,  in  fact,  decided  upon.  What  the  Master 
has  done,  is,  to  disregard  the  bonds,  and  to  allow  him  all 
the  sums  which  appear,  in  truth,  to  have  been  advanced. 
As  I  understand  the  third,  fourth,  and  fifth  exceptions, 
they  are  entirely  consequential  upon  the  first  and  second. 
If  those  last  were  allowed,  the  others  would  be  so: 
being  disallowed,  they  must  follow  the  same  fate. 


May  12M.  OxENHAM  V.  EsDAiLE  and  Others  (a). 

The  lien  of  a  J  HE  plaintiff  having  petitioned  for  a  rehearing  of  this 
landj^ndtipon  causc,  and  obtained  an  order  for  that  purpose,  the  cause 
*^«  f ^*  ^**^"»    now  came  on  to  be  reheard. 

until  the  pur- 
chase money  be 

S^no/^ly         ^^-  -K^w^?*'  and  Mr.  Jacob,  for  the  plaintiff. 

to  a  oonreyance 

^^"tT"'       ^'■-  '^^^^>  *"d  ^^'  'fogeph  Martin,  for  the  defendant. 

some  but  not 

Jjhere*  S^-  ^^  addition  to  the  arguments  urged  on  the  part  of  the 
tract  has  gone     plaintiff  on  the  ori^nal  hearinfc,  the  plaintiff's  claim  to 

offbythevend-    *^  ,     ^ .  .  ®  i         ,  j  i_ 

or's default;  and  relief  in  equity  was  now  attempted  to  be  supported  on  the 
Ue^olTsucV"^  ground  of  fraud  and  collusion  between  the  defendants 

conveyance,  Esdaile  and  Fortescue,  it  being  contended  for  the  plain- 
it  is  vested  in  .  . 

the  purchaser  as  tiff,  that  the  proceedings  at  law  were,  in  fact,  proceedings 
hiTaepodL**'      by  Fortescue,  Esdaile  being  only  nominally  the  plaintiff, 

and  being  indemnified  by  Fortescue. 

(a)  See  this  case  on  the  original  hearing,  2  Younge  &  Jervis,  493. 


Vi 
ESDAILE. 
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The  Lord  Chief  Baron. — ^This  is  a  rehearing.  The  Ej(ch.Ck.inBq. 
original  plaintiff,  and  present  petitioneri  is  an  attorney,  ^  io29»  ^ 
who  is  in  possession  of  certain  deeds,  which  purported  to  ozbnham 
be  a  conveyance  of  some  lands,  contracted  to  be  sold  by 
Messrs.  Brickdales,  since  bankrupts,  to  Mr.  Esdaile, 
which  had  come  into  OxenhanCs  hands,  as  solicitor  to  the 
Brickdales.  The  deeds  had  been  prepared  by  Esdaile, 
the  purchaser,  and  at  his  expense;  they  were  sent  by 
Esdaile  for  Brickdales*  execution ;  they  were  executed, 
and  then  sent  by  Brickdales  to  the  plaintiff,  to  obtain  the 
execution  of  some  other  necessary  parties.  While  in 
progress,  and  in  this  state,  the  contract  went  off  by  a  de- 
rangement in  Brickdales'  affairs.  Esdaile  desired  to  have 
the  deeds.  The  plaintiff  Oxenham  insisted  on  retaining 
them,  contending  that  he  had  a  lien  upon  them  for  a  con- 
siderable debt,  due  to  him  from  Brickdales.  Esdaile 
brought  an  action  of  trover  for  them  against  Oxenham.  He 
obtained  a  verdict.  There  was  a  new  trial.  He  obtained 
another  verdict.  Upon  an  application  for  another  new 
trial,  the  Court  of  King's  Bench  confirmed  the  verdict, 
and  refused  the  new  trial,  and  afterwards  made  an  order, 
not,  I  believe,  an  usual  order,  but  extremely  indicative  of 
their  opinion  upon  the  rights  of  the  parties.  It  was,  in 
substance,  that  Oxenham  should  deliver  the  deeds  to  Es^ 
daUe,  giving  to  Brickdales  the  right  to  cancel  them. 
Cancelled  or  uncancelled,  they  were  to  be  delivered  to 
Esdaile.  The  bill  is  brought  to  enforce  this  supposed  lien 
of  Oxenham,  and  prays  a  species  of  relief,  by  which  it  would 
aeem,  that  the  lien  of  a  solicitor  upon  his  client*s  deeds  is 
considered  to  be  upon  a  par  with  an  equitable  mortgage. 
After  hearing  the  case,  I  dismissed  the  bill  with  costs, 
being  of  opinion  that  Mr.  Oxenham  had  no  equity  of  any 
kind. 

The  case  is  repprted  in  the  last  volume  of  Mr.  Younge 
^XiA  Mr.  Jervis^s  Reports.  I  refer  to  that  report  for  the 
view  I  took  of  it  upon  that  occasion. 
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Etth.  Ck.  in  Mq.  On  the  re-hearingy  it  has  been  argued  with  great  ability. 
^  ^  The  argument  has  not  altered  my  opinion.  I  thottgbi 
OxEvuAM  then,  and  I  think  now,  that  if  Brickdales  themaeWea  had 
EsDAiLB.  ^^  right  to  retain  these  parchments  against  Esdtnlep  Oxeth 
ham  can  have  none.  His  rights  are  derived  from  Bviek- 
dalesm  The  new  arguments  which  have  been  furnished  Co 
me,  have  been  chiefly  directed  to  Bricidales*  right  to  the 
possession  of  those  documents ;  to  place  that  claim  in  t 
greater  variety  of  lights,  and  to  support  it  by  more  analo* 
gies.  It  rests  principally  upon  the  acknowledged  right  of 
a  vendor  to  a  lien  upon  the  lands,  and  therefore  upon  the 
deeds,  until  the  money  be  paid  to  him.  I  think  that  prin- 
ciple has  no  application  to  the  present  case,  in  which  the  con- 
tract has  gone  off  by  the  default  of  the  vendor ;  and  that, 
if  there  exists  any  thing  which  may  be  called  a  lien  upon 
these  instruments,  it  is  vested  in  the  purchaser,  as  a  aecii- 
rity  for  the  money  which  he  has  paid*  I  continue  to  Uunk 
that  the  Court  of  King's  Bench  decided  rightly,  and  that 
it  is  enough  for  me  that  they  have  so  decided. 

1  do  not  feel  that  the  suggestion  of  an  understandii^ 
between  Fariescue  and  Esdaile  raises  any  equity,  which 
authorizes  this  Court  to  interpose. 


A/oy  11,  21.  Willis  r.  Farrer  and  Others. 

New  trial  of  an  I  HE  issuc  directed  in  this  cause  was  tried  at  the  Spring 
L'tithflSir*"  Assizes  for  York,  in  1829,  before  Mr.  Justice  Bayleff  and 
It  appearing        a  special  Jufv. 

that  the  ver-  '^  ^      •' 

diet  had  been  The  evidence  on  the  part  of  the  plaintiff,  in  addition  to 

prise,  and^*"'"  ^^^  evidence  in  the  suit  in  equity,  consisted  of  a  conunis- 

b?!rf1h^w"  ^^^"*  *®^"®^'  *"  ^'^^^  ^y  *^  ^^^"  Archbishop  of  York,  for 
ed  Judge  who     inquiring  into  the  rights  of  the  vicar,  and  the  return  to  it: 

tried  it,  the  ver-    .         ,  .  ,  ,         .  ,         ,  .  i    *  n 

diet  being  also  m  wbich  retum  the  vicar  was  stated  to  be  entitled  to  "  all 
opi"nten  of  the  *    8^*11  tithes  throughout  the  whole  parish,  except  KirbyJ* 

Equity  Judge. 


*■ 


/ 


« 


•^  v        t j 
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It  appeared  that  Lawaon^  one  of  the  persons  signing  the  Exeh,Ch.imSq, 
terriers  of  1716,  was  a  person  examined  under  this  com-  '  ^ 

mission.  Willm 

The  evidence  of  the  defendants  consisted  of  the  terriers  failuk. 
produced  by  them  in  Equity,  and  of  a  great  deal  of 
parol  testimony,  that  the  1/.  lis.  9 J.  was  paid  to  the  rec* 
tor  for  agistment,  hay,  and  grassing ^  and  that  no  agistment 
lithe  had  ever  been  claimed  or  paid  by  or  to  the  vicar,  in 
Kirbyt  BrougMonf  or  Dromonby. 

The  Jury  found  a  verdict  for  the  plaintiff. 

Mr.  Brougham^  for  the  defendant,  on  the  11th  May^ 
obtained  a  rule  to  shew  cause  why  a  new  trial  should  not 
be  granted  of  the  issue,  on  the  grounds  that  the  verdict 
was  contrary  to  the  evidence,  and  given  through  mistake 
and  surprise,  and  against  the  opinion  of  the  learned 
Judge,  who,  on  the  trial,  had  gone  through  the  evidence 
of  the  plaintiff,  and  some  part  of  the  evidence  of  the  de* 
fendant,  and  was  making  an  observation  in  favour  of  the 
defendant,  when  the  Jury  interrupted  him,  saying  they 
were  quite  satisfied ;  and  the  Judge  thereupon  stopped,  and 
the  Jury  found  immediately  a  verdict  for  the  plaintiff. 

Mr.  John  Williams,  Mr.  Boieler,  Mr.  Alderson,  and 
Mr.  Cresswelly  now  shewed  cause. — It  does  not  appear 
firom  the  Judge's  report,  that  there  was  any  miscarriage 
in  point  of  law(o).  With  respect  to  the  evidence, 
the  first  terrier  produced  by  the  defendants,  in  which 
the  word  ** gnusing**  was  introduced,  was  dated  in  the 
year  1749,  and  was  not  signed  by  the  vicar;  and  the 
word  "  grassing*'  appeared  to  have  been  written  on  an 


(a)  It  appeared,  however,  from  followiDg  remark :   ''  There  being 

the  learned  Judge's  report,  that  he  no  evidence  of  agistment  tithe  paid, 

was  not  satisfied  with  the  verdict,  notwithstanding  the  terriers,  I  think 

ftw,  at  tlie  foot  of  his  report  was  the  the  verdict  was  wrong/' 
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Exch.  ch.ia  Eq.  crasure.  A  terrier  of  1789  was  also  produced  by  the  dc* 
^29^  fendant,  which  appeared  to  be  signed  by  ElUs  the  vicar, 
then  of  the  age  of  eighty-six  years,  and  who  had  previous- 
ly signed  five  terriers  without  that  word.  It  was  evident 
to  the  Jury,  that  undue  advantage  must  have  been  taken 
of  his  great  age.  The  defendants  also  produced  a  terrier 
of  1809,  signed  by  vicar  Greenside.  It  appeared  from  the 
evidence  that  a  family  of  that  name  were  the  principal 
land-owners  in  the  parish,  and  that  the  vicar  was  some  rela- 
tion; and  it  was  therefore  for  the  consideration  of  the 
Jury,  whether  the  vicar  had  not  sacrificed  the  tithes  for 
the  benefit  of  his  landed  property.  Th^  learned  Judge, 
in  summing  up,  left  it  to  the  Jury  to  consider  whether 
grassing  might  not  be  included  under  the  term  hay.  It  has 
been  said  by  Sir  William  Grants  that,  if  the  case  is  to  be 
sent  to  a  Jury  until  the  verdict  shall  be  in  accordance  with 
the  opinion  of  the  Equity  Judge,  there  can  be  no  use  in  ever 
directing  an  issue.  Nothing  is  more  common  than  to  finda 
rector  entitled  to  wool  and  lamb,  and  the  vicar  to  all  other 
small  tithes.  The  doubt  expressed  by  the  learned  Judge  is 
at  variance  with  the  decree,  and  would  appear  to  have  arisen 
from  the  difference  between  a  rector  and  vicar,  and  a  vicar 
and  his  parishioners,  not  being  sufficiently  attended  to. 

Mr.  Brougham  ^  Mr.  JP.  Pollock^  and  Mr.  Simptinsamg 
in  support  of  the  rule. — There  is  no  instance  of  an  appli* 
cation  for  a  new  trial  being  refused,  where  the  verdict  ap« 
pears  to  have  been  against  the  opinion  of  the  learned 
Judge,  unless  where  the  Court  is  clearly  satisfied  that  the 
Jury  were  right  and  the  Judge  wrong.  The  true  read- 
ing of  the  Ecclesiastical  Survey  is  ''  ccetera^^  and  not 
"  cceteris,'*  The  words  "  belonging  to  the  vicar"  need  not 
have  been  inserted,  if  the  vicar  was  entitled  to  all  small 
tithes,  not  before  mentioned  in  the  Survey.  —No  reliance 
can  be  placed  on  the  Ecclesiastical  Survey.  The  entry, 
with  respect  to  the  rectory,  is  incorrect ;  hay,  lamb,  and 
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woolj  in  Kirby^  clearly  belong  to  the  vicar,  and  it  is  so  Bxeh.ChAnEq, 
decreed  in  this  cause;  but  no  exception  as  to  Kir  by  is 
found  in  the  Ecclesiastical  Survey.  The  reason  why  Ellis 
did  not  sign  the  five  terriers  alluded  to  on  the  other  side, 
18  explained  by  his  having  a  dispute  with  his  parishioners^ 
which  had  been  adjusted  when  he  signed  the  sixth.  The 
terrier,  signed  by  Greenside,  is  also  signed  by  both  church- 
wardens. This  is  not  an  issue  granted  to  the  vicar  as  of 
course,  but  an  issue  directed  by  the  Court  to  satisfy  it3 
own  conscience.  The  return  to  the  commission  was  made 
simply  with  a  view  to  the  augmentation  of  the  benefice, 
and  not  for  the  purpose  of  ascertaining  the  rights  of  the 
rector  and  vicar. 

The  Lord  Chief  Baron. — This  is  a  rule  to  shew  cause 
why  there  should  not  be  a  new  trial.  I  directed  an  issue 
to  try  the  vicar*s  claim  to  the  tithe  of  agistment  of  four 
townships,  in  the  parish  of  Kirby.  They  are  called 
Dromonby  Major  and  Minora  and  Great  and  Little 
3raughtan.  There  was  another  township  within  the  parish, 
called  Kirby,  of  which  I  decreed  to  the  vicar  the  tithe  of 
agbtment,  at  the  hearing  in  equity.  Upon  the  trial  of  the 
iaaue,  the  vicar  obtained  a  verdict,  against  the  opinion  of 
the  Judge.  I  am  of  the  same  opinion  with  the  Judge.  The 
endowment  upon  which  the  vicar*s  claim  must  be  founded 
is  lost.  He  must  supply  the  loss  by  such  evidence  as  will 
warrant  our  presuming  that  the  lost  evidence  contained 
words  conferring  upon  him  the  tithe  in  question.  The 
usual  evidence  upon  such  an  occasion  is,  to  shew  the  actual 
receipt  of  the  small  tithe.  Such  evidence  is  totally  want- 
ing in  this  case.  No  such  tithe  appears  ever  to  have  been 
rendered  to  any  body.  The  absence  of  this  evidence  is 
supplied  here,  as  it  is  contended,  by  documentary  evi- 
dence. The  evidence  for  the  vicar  consists  only  of  two 
documents  and  certain  terriers.  As  to  actual  perception^ 
there  is  not  the  slightest  evidence  that  the  vicar  ever  re- 
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^^MO*^   ceivedit.     It  is  the  just  inference  from  die  whole  case^thft^ 

v.^,^^^     shortly  previous  to  the  year  1740,  he  made  a  claim  for  it; 

WitLu       tiu^t  thi»  claim  was  immediately  opposed^  on  the  same 

Farrkr.       ground  on  which  the  parishioners  now  stand;  that  it  was 

sometunas formally  relinquished  by  the  vicars,  and,  ontil  this 

suit,  never  persisted  in.     What  collateral  evidence  ia  soft- 

ciently  powerful  to  overturn  an  immemorial  usage,  and^ 

after  this  dispute  has  actually  arisen,  an  acquiescence  of 

seventy  years,  attended  occasionally  by  a  formal  acknow^ 

lodgment,  for  so  I  view  the  vicar^s  signatures  to  the  dk^ 

fendants'  terriers  f 

Both  the  documents,  the  Ecclesiastical  Survey,  and 
the  return  to  the  Archbishop's  commission  in  ITlfi, 
are  open  to  the  criticisms  that  have  been  made  cm 
them :  via.  the  first,  that  it  is  expressed  equivocallgr,  and 
may  mean  that  the  vicar's  emoluments  arose  from  audi  of 
the  small  tithea  as  he  was  entitled  to;  the  other,  diat  dieie 
is  upon  the  face  of  it  a  gross  inaccuracy,  in  ascrilnng  to 
the  vicar  all  the  small  tithes  of  the  parish.  They  had 
both  of  them  the  pecuniary  amount  of  the  emoluaamts. 
The  sources  from  which  they  arose  were  but  a  secondary 
consideration.  The  object  was-  answered,  by  stating  thai 
the  amounts,  which  they  verified,  were  produced  by 
tithes  arising  widiin  the  parish.  Usage,  the  great 
pounder  of  ancient  instrnments,  negatives  what  Ae  ex- 
pression naturally  imports.  The  Survey  ascribes  to  the 
rector,  the  tithes  of  hay,  lamb,  and  wool,  through  the 
whole  pariah,  and  makes  no  exception  of  the  township  of 
Kirby:  a  statement  avowedly  false  in  a  most  impovtaBt 
point.  As  to  the  certificate,  if  it  meant  to  represent  that 
all  small  tithes,  throughout  the  parish,  were  received  by  the 
vicar,  that  was  unquestionably  a  mistake,  for  wool  and  Iamb 
are  received  by  the  rector.  If  it  meant,  as  is  contended  I7 
the  vicar,  all  the  small  tithes  except  wool  and  lamb,  sliii 
it  is  inaccurate,  for  the  vicar  is  entitled  to  the  tithe  of  miil 
and  lamb  in  other  districts,  if  the  occupier  inhabit  witfah 
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the  township  otKirby.    So  diat,  understand  it  how  you  ExeKCh.iHBi. 
please,  there  is  no  precision  in  the  statement*    I  make     ^  18gD,  ^ 
these  observations  for  tfie  purpose  only  of  shewing  how       willis 
little  reUanee  ia  to  be  placed  on  these  old  documents,  when       „   ^' 
thejr  are  speaking  of  what  was,  to  the  framers  of  them,  an 
iafinior  object,  and  are  not  speaking  of  the  amount  of  the 
receipt ;  and  how  greatly  that  reliance  is  dinunished,  when 
youfind  it  contradicted  by  the  usage ;  no  agistment  whatever 
hftfing  been  paid  to  him,  as  is  confessed*     It  is  said  that 
agiatmcnt  is  a  new  tithe,  and  that  Chief  Baron  B$€h(»rds 
was  among  the  first  who  signed  a  bill  for  it.     I  am  ap- 
prised that  something  of  that  sort  is  reported  to  have  been 
said  by  that  learned  Judge  in  Bfjfomr.  Booth{a).   But  I  con- 
fess, I  do  not  know  how  it  can  be  called  a  new  tithe,  when 
there  is  upon  the  rolls  of  Parliament  a  petition  of  the 
Commons,  in  the  second  year  of  Henry  the  Fourth,  A.  D. 
1400,  complaining  that  the  clergy  sue  unjustly  in  the  £c- 
desiastical  Court  for  the  tithe  of  agistment;  and  when  our 
books  contain,  in  prohibition,  causes  upon  agistment  tithe, 
so  early  as  Queen  EliMmbeih,  expresdy  establishing  it. 

The  next  evidence  produced  on  the  part  of  the  vicar  con** 
sista  of  terriers.  In  looking  at  each  of  these  terriers,  we 
should  attend  chiefly  to  two  points :  Firsi,  how  far  the  words, 
describing  the  rights  of  the  vicar,  jmive  that  the  original 
oadowment  contained  a  grant  of  all  the  small  tithes  of  the 
pariah,  with  certain  exceptions.  Secondly^  how  far  tihey 
raise  a  probability  of  what  would  be  fiettal  to  the  vicar's 
dnim,  that  the  money  payment  for  the  four  townships 
covered  all  the  profits  from  grass.  The  earliest  terrier, 
dated  in  1685,  is  expressed  in  the  terms  most  favourable 
to  the  vicar  in  both  respects.  It  mentions  the  money  pay«- 
ment  to  the  rector,  as  made  for  the  tithe  of  hay,  and  menr 
taona  the  vicar  as  entitled  to  calf,  and  all  petty  tithes* 
throughout  the  parish.  This  is  signed  by  the  vicar  and 
duirchwardens  only,  and  by  no  parishioners.     The  next 

(a)  3  Price,  231 ;  3  Eagle  and  fened  to  as  having  been  cited  ibr 
Yottoge,  7te.    l^is  case  was  re-      the  plaiiitiiron  tfie  trial  of  die  issue. 
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Exeh.  Ch.  in  Eq,  terrier  is  in  17 1 6.     In  fact^  there  are  two  of  the  same  date : 
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one  signed  by  the  vicar,  the  two  churchwardens,  and  two 
parishioners;  the  other  signed  by  the  two  churchwar* 
dens,  and  three  parishioners.  The  hist  relates  only  to  the 
two  Dromonbys  and  the  two  Broughtons.  It  is  remariL- 
able  that  one  fPtlliam  Latcsan  signs  both  as  churchwar* 
den,  and  that  the  same  person  appears  to  have  been  one 
of  the  witnesses  before  the  Archbishop's  commissionen. 
The  return  to  the  commission  is  dated  1716,  the  same  year. 
The  terrier  of  1716,  signed  by  the  vicar,  is  in  the  language 
of  the  first ;  the  other,  signed  by  the  two  churchwardenst 
differs  much.  As  to  the  money  payment  to  the  rector,  it 
attributes  that  to  hay  without  more,  but  when  it  speaks  of 
the  vicarial  emoluments,  that  is  always  accompanied  by  an 
enumeration  of  a  species  quite  different  from  agistment; 
they  are  always  things  that  may  be  taken  in  kind. 

If  we  were  to  infer  any  thing  from  this  document,  as  to  the 
expressions  used  in  the  original  endowment,  it  would  bei 
that  it  did  not  contain  a  gift  in  general  terms,  so  as  to  include 
a  species  of  small  tithes  of  a  different  character  from  those 
enumerated,  more  especially  when  that  tithe  has  never 
been  received.  But,  in  truth,  I  will  infer  nothing  from 
these  documents  of  1716,  except  that,  at  that  early  period, 
the  body  of  the  parishioners  had  disagreed  with  the  in- 
cumbent respecting  the  ecclesiastical  emoluments;  and 
that  it  is  possible,  that  when  the  parishioners  state  the 
vicar  to  be  entitled  to  the  tithe  of  calf  and  all  petty  tithes 
throughout  the  parish,  they  understood  themselves  to 
speak  of  the  petty  tithes  of  the  species  and  description  of 
the  sort  specified,  viz.  calf,  which  might  be  taken  in  kind, 
and  not  a  tithe  of  a  totally  different  character,  such  as 
agistment.  It  is  to  be  observed,  that,  in  every  instancef 
the  expression  is  calf  and  petty  tithes.  The  presumption 
that  it  was  so  understood,  grows  much  stronger,  when  we 
recollect  that  this  is  the  only  construction  consistent  with 
the  immemorial  and  undispu  d  usage,  no  agbtment 
having  ever  been  paid.     It  r       9eem  to  contradict  this 
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view  of  the  subject,  that  I  have  myself  decreed  to  the  vicar  Exck.Ch.in  Eq. 
the  agistment  of  the  township  of  Kirby,  though  he  never 
before  received  it,  it  is  true.     But  I  decreed  it  to  him 
upon  authorities  which  I  did  not  think  myself  at  liberty  to 
controvert:  cases  which  have  engrafted  an  exception  upon 
the  general  rule,  that  the  vicar,  whose  endowment  is  lost, 
must  prove  his  title  by  usage.     These  cases  have  estab- 
lished, that  evidence  of  the  receipt  of  every  other  tithe 
rendered  within  the  description  of  small  tithes,  except  the 
one  in  question,  shall,  if  that  be  a  small  tithe,  prove  a  gene- 
ral gift,  entitling  him  to  it.     But,  in  the  present  case,  the 
ground  on  which  that  exception  rests,  is  wanting,  viz.  the  re- 
ceipt of  all  other  small  tithes.     The  small  tithes  must  have 
been  divided  and  apportioned  by  the  terms  of  the  endow- 
ment.  That  is  incontrovertible.   We  cannot,  therefore,  in- 
fer a  gift  in  general  terms ;  and  consequently  these  cases  have 
no  application.   Where  this  evidence  is  wanting,  the  utmost 
we  can  do  for  the  vicar  is,  to  consider  it  as  a  case  to  be  de- 
cided on  all  its  circumstances,  one  of  the  most  important 
of  which  is  usage ;  and  here  there  is  a  total  absence  of  usage 
in  his  favour.    There  are  two  other  terriers,  one  of  17£7, 
and  one  of  1743,  on  which  no  additional  observation  is 
necessary.     They  are  in  the  same  terms  as  that  of  1685. 
We  then  come  to  the  important  era  of  1749.     There  are 
two  terriers  of  that  year.     One  of  them  has  no  other  sig- 
nature besides  those  of  the  vicar  and  one  churchwarden,  who 
may  be  presumed  to  be  of  the  vicar's  nomination.   The  other 
j8  signed  by  two  churchwardens  and  several  parishioners. 
The  first  is  hardly  evidence  in  favour  of  the  vicar,  for  want 
of  signatures;  and  the  other  is  evidence  against  him  only  by 
die  signature  of  his  own  churchwarden.     There  seems,  in 
theinterval,  tohave  been  an  appointment  of  churchwardens; 
for  the  names  of  the  churchwardens  affixed  to  the  first  are 
not  to  the  second.     The  difference  between  the  terriers  is 
in  the  introduction  of  the  word  grassing,  in  addition  to  hay, 
as  the  consideration  for  ti     money  payment  to  the  rector. 
VOL.  ni.  T 
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Exch.  Ch.  in  Eq.  This  word  grassing  is  written  upon  an  erasure.     I  do  not 

wonder  that,  in  able  hands,  and  in  reply,  this  circumstance 
made  a  strong  and  undue  impression  upon  the  Jury.  As 
I  have  had  the  advantage  of  a  rejoinder  to  that  reply,  it 
makes  but  little  impression  upon  me.  What  is  material  is, 
that  it  is  a  new  word,  not  that  it  is  written  upon  an  erasure. 
My  observations  upon  it  are,  that  it  must  have  been  written 
at  the  time,  that  is,  in  174d;  that  the  vicar,  being  no  party, 
the  parishioners  might  have  framed  the  terriers  as  theyjadg- 
ed  fit,  and  therefore  that  there  was  no  need  of  the  falsifica- 
tion ;  that  it  is  manifest  they  had  previously  resolved  to 
add  some  word  to  hay,  for  the  grassing  is,  as  I  understand 
the  judge's  note,  written  in  the  context,  and  is  not  an  in- 
terlineation ;  and  all  that  you  can  fairly  infer  from  it  is, 
that,  intending  to  introduce  a  new  word  to  express  dieir 
meaning,  they  changed  their  mind  as  to  the  term  to  be 
used.  It  is  clear  that  this  term  was  then  introduced  for 
the  first  time,  and  the  vicar  is  entitled  to  the  full  benefit  of 
that  fact,  but  to  nothing  more.  I  shall  occupy  no  time  in 
remarking  on  the  remaining  terriers.  I  will  only  say,  that 
from  1740  to  1781,  upon  every  occasion,  there  are  two  ter- 
riers, which  conflict  upon  this  point.  In  1 786,  and  again 
in  1809,  the  vicars  sign  the  terriers  of  the  parishioners  coot- 
taining  the  obnoxious  word ;  and  from  the  beginning  no  vi- 
car has  ever  received  one  farthing  in  the  name  of  agistment 
There  is  a  considerable  body  of  parol  testimony  with  respect 
to  the  understanding  of  the  parish,  as  to  what  the  money 
payment  of  the  rector  covered,  whether  hay  only,  or  grass- 
ing also.  It  is  carried  back  as  far  as  can  be  expected,  and 
is  quite  uniform.  There  is  not  one  witness  opposed  to  this 
testimony.  It  proves  the  understanding  of  the  parish  to 
have  been,  that  it  covered  the  grassing  as  well  as  the  hay. 
Many  deceased  persons  were  proved  to  have  so  represent- 
ed it.  This  is  the  whole  of  the  evidence.  I  will  intimate, 
briefly,  the  reason  why  I  think  this  should  be  reconsidered. 
The  usage  is  entirely  against  the  vicar.   No  agistment  tithe 
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has  ever  been  paid  to  him.     The  circumstance  which,  in  Exch.Ch.inEq, 
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former  cases,  has  supplied  that  deficiency,  does  not  exist 
in  this  case,  he  cannot  have  the  aid  of  it,  he  does  not  re- 
ceive all  the  small  tithes  that  have  been  rendered  for  this 
district:  they  are  divided  between  him  and  the  rector. 
The  money  pajrment  to  the  rector,  and  the  non-payment  of 
agistment  to  any  body,  afford  strong  probability  that  agist- 
ment was  covered  by  that  payment.  I  think  the  learned 
Judge  was  warranted  in  directing  the  Jury  to  consider 
whether  hay  might  not,  in  the  early  terriers,  mean  all  the 
produce  of  grass  land.  In  the  interpretation  of  antient  in- 
struments, usage  has  frequently  supported  a  new  mode  of 
construction.  In  this  case,  that  construction  is  sustained, 
not  only  by  the  usage  of  payment,  but  by  many  other  in- 
rtniments  putting  that  construction  upon  them,  and  by  a 
great  body  of  parol  testimony,  the  reputation  in  the  parish, 
and  the  declarations  of  deceased  parishioners.  I  do  not 
(eel  that  the  expressions  in  the  documents  are  so  full,  clear, 
and  uneqmvocaly  as  to  authorize  me  to  presume  the  endow- 
ment necessary  to  support  the  vicar's  claim,  in  opposition 
to  the  undisputed  usage;  to  the  strong  probability  of  the 
tithe  bring  in  substance  rendered  elsewhere;  to  the  claim 
of  the  parish  for  many  years ;  to  the  formal  admission  of  that 
daim  by  two  of  the  vicars;  and  to  the  acquiescence  of  all, 
tin  the  present  suit.  I  think  the  verdict  must  be  set  aside, 
being  against  the  opinion  of  the  learned  Judge;  and  that  it 
anist  be  tried  again. 


Ellis  v.  Sinclair  and  Others.  ^"^  ^^'^ 

BCr.  barber  and  Mr.  M'DougaU  moved  to  dissolve  An  affidavit 
the  injunction  obtained  in  this  cause.  7^^9.nlilal^u 

in  this  Court, 
sworn  before  a 

Mr.  Kmgkt  and  Mr.  Bhmt  opposed  the  motion.  masUtratein 

.  Scotland,  per- 

T  ^  mitted  to  be 

read. 
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Bxch.Ch,inEq,       In  the  course  of  the  application,  a  question  arose  wiA 

1829  ...  . 

respect  to  the  admissibility  of  affidavits,  made  in  a  cause 

in  this  Court,  sworn  before  a  Scotch  magistrate. 

The  bill  was  filed  by  under-writers,  against  the  owners 
and  mortgagee  of  a  brig,  called  the  George^  for  a  dis- 
covery, a  commission  to  examine  witnesses  abroad^  and  for 
an  injunction  to  stay  proceedings  at  law,  conunenced  by 
the  defendants  in  equity,  against  the  under-writers.  The 
bill  contained  the  usual  charge,  that  the  defendants  had  m 
their  possession  books,  accounts,  papers,  &c.,  relating  to 
the  matters  in  the  bill  mentioned,  and  required  the  de- 
fendants  to  set  forth  a  list  or  schedule  of  them. 

Two  of  the  defendants,  Robert  Cochran  and  Robert 
Sinclair,  put  in  answers,  containing,  according  to  the  re- 
quisition of  the  bill,  schedules  of  the  books,  &c.  in  their 
possession. 

By  an  order,  dated  37th  June,  1828,  the  defendants 
were  directed  to  leave  in  the  hands  of  their  derk  in  court, 
the  several  documents  mentioned  in  the  schedules  to  their 
answer,  and  admitted  by  them  to  be  in  their  possession, 
except  certain  letter  and  account-books,  by  their  answers 
alleged  to  be  in  daily  use,  and  of  the  entries  in  which,  re- 
lating to  the  matters  in  question,  they  were  ordered  to 
leave  copies  or  extracts,  such  copies  or  extracts  to  be 
verified  by  the  affidavit  of  the  defendants,  to  be  made  in 
the  cause. 

The  books,  papers,  &c.,  directed  to  be  deposited,  were 
accordingly  left  with  the  clerk  in  court  of  the  defendants, 
as  were  also  extracts  from  the  letter  and  account-books. 

The  defendants  being  resident  in  Scotland,  the  extracts 
were  verified  by  affidavits  sworn  by  them  before  a  magis- 
trate in  Scotland;  which  affidavits  were  also  accompanied 
by  a  certificate  from  a  notary,  resident  in  Scotland,  that  the 
defendants  had  sworn  to  the  truth  of  the  affidavits  before 
a  magistrate  in  Scotland,  authorized  to  administer  oaths; 
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and  attesting  the  signatures 
davits,  and  of  the  magistrate 

(a)  The  following  are  copies  of 
one  of  the  affidavits  and  of  the  cer- 
tificate annexed : 

Between   Eliis  Ellis  and  Thomas 
Murdoch, — Plaintifis ; 
and 

John  Parish  Robertson,  Robert  Sin- 
clair, Robert  Cochran,  and  Wil- 
liam  Cochran, — Defendants. 

Robert  Cochran,  of  Paisley,  in 
Scotland,  gentleman,  one  of  the 
above-named  defendants,  maketh 
oath  and  saith,  that  he,  this  depo- 
nent, has  carefully  examined  all 
and  every  the  cash-book,  journal, 
ledger,  and  three  letter-books  men- 
tiooed  or  referred  to  in  this  depo- 
nents answer,  filed  in  this  cause  on 
the  30th  day  of  Mai/  last,  or  in  the 
schedule  thereto;  And  that,  to  this 
deponent's  knowledge  or  belief, 
there  is  no  entry  or  entries  contained 
in  sach  cash-book,  journal,  ledger, 
and  letter-books,  or  any  of  them, 
which  relate  in  any  manner  to  the 
matters  in  question  in  this  cause,  save 
and  except  the  several  entries,  copies 
whereof  are  contained  in  the  seve- 
ral papers  or  writings  marked  re- 
spectively with  the  letters  A,  B,  C, 
and  D,  mentioned  and  referred  to 
by  this  deponent's  former  affidavit, 
sworn  in  this  ca\ise  on  the  8th  day 
of  December  last.  And  this  de- 
ponent saith,  that  the  said  copies 
are  full,  true,  and  correct  copies  of 
aO  and  every  of  such  entry  or  en- 


tries. 


Robert  Cochran. 


Sworn  before  me,  one  of  his  Majes- 
ty's justices  of  tlie  peace  for  Ren- 


of  the  defendants  to  the  affi-  Bjteh.  Ch.  in  Eq. 
to  the  jural  (a). 

Jrtwshire,  and  Provost  and  Chief 
Magistrate  of  Paisley,  at  Paisley, 
the  20th  day  of  January,  1B29. 
Matthew  Boyd,  J.  P. 
Provost  and  Chief  Magistrate  of  Pawi!ey. 

I,  William  Findlay,  of  the  town 
of  Paisley,  and  county  of  Renfrew, 
in  that  part  of  Great  Britain  called 
Scotland,  Notary  Public,  duly  ad- 
mitted and  sworn,  dwelling  therein, 
do  hereby  certify  and  make  known 
to  all  whom  these  presents  shall  and 
may  concern,  that  Robert  Cochran, 
of  Paisley,  on  the  20th  day  of 
January,  1829,  was  sworn  in  my 
presence  to  the  truth  of  the  forego- 
ing affidavit,  by  and  before  Mat- 
thew Boyd  of  Paisley,  the  Provost 
and  Chief  Magistrate  of  the  said 
town  of  Pais*ey,  and  one  of  his  Ma- 
jesty's justices  of  the  peace  for  the 
said  county  of  Rerfrew:  And  I  do 
further  certify,  that  the  said  Mat- 
thew Boyd  is  Provost  of  the  said 
town  of  Paisley,  and  a  justice  of  the 
peace  for  the  said  county,  and  as 
such  is  in  use  to  administer  oaths : 
And  that  the  name  "Matthew  Boyd, 
J.  P.''  as  jurat,  and  the  name  **  R. 
Cochran,**  subscribed  to  the  said 
affidavit,  are  of  the  respective  pro- 
per hands,  writing  of  the  said  Robert 
Cochran  and  Matthew  Boyd,  and 
were  respectively  signed  by  them 
in  my  presence. 

In  witness  whereof  I  have  hereunto 
set  my  hand  and  seal  at  Paisley, 
the  20th  day.  of  January,  in  tlie 
year  of  our  Lord,  1829. 

William  Findlay,  N.  P. 
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An  affidavit  was  also  made  by  a  person  resident  in  Loih 
douy  who  deposed  to  his  knowledge  of  the  Scotch  magis- 
trate, and  identified  his  hand-writing,  and  stated  that  be 
was  competent  by  the  law  of  Scotland  to  take  aflBdayits  (o). 

For  the  plaintiffs  it  was  objected,  that  the  afiSdavit  ought 
to  have  been  sworn  before  a  commissioner  of  this  Court, 
and  could  not  be  received.  And  for  this  were  cited  1  FowL 
Exch.  Praci.  337 ;  and  Hyde  v.  Wakefield  (&). 


For  the  reception  of  the  affidavit  it  was  contended,  that, 
in  Hycle  v.  Wak^eld,  the  Court  did  not  act  on  the  affida- 
vit, but  decided  merely  on  the  groimd  that  one  foreigner 
could  not  obtain  a  writ  of  ne  exeat  regno  against  another 
foreigner.  And  a  case  of  Pinierion  v.  The  Bamsley 
Canal  Company ,  in  the  Court  of  Chancery,  was  referred 
to;  in  which  Master  Stratford,  having  declined  to  recdve 
an  affidavit  sworn  before  a  Scotch  magistrate,  an  order  was 


(a)  This  affidavit  was  in  the  fol- 
lowing terms : 

Id  the  Kxdteqttcr, 
Between  EUi$  EUis   aud   Thomas 
Murdoch, — Plaintiffs; 
and 
John  Parish  Robertson^  Robert  Sin- 
clair, Robert  Cochran,  and  Wil- 
liam Cochran, — Defendants. 
William  Tail,  of  No.  66,  Cheap- 
tide,  in  the  city  of  London,  merchant, 
rnaketh  oath    and    saith,   that  he 
knows  and  is  well  acquainted  with 
Matthew  Boyd,  Provost  and  Chief 
Magistrate  of  Paisley,  in  Scotland; 
and  that  he  also  knows  and  is  well 
acquainted  with  the  hand-writing 
of  the  said  Matthew  Boyd.     And 
this  deponent  sait^,  that  the  said 
Matthew  Boyd  is  a  magistrate  of 
the  town  of  Paisley  aforesaid «  and 


competent  by  the  law  of  Scotland 
to  take  affidavits :  And  tliis  depo- 
nent saith,  tliat  the  name  **  Matthew 
Boyd,  J.  P.  and  Provost  o( Paisley,"* 
set  or  subscribed  to  the  jurat  of  the 
affidavit  of  Robert  Cochran,  sworn 
on  the  8th  day  of  December  last, 
and  now  produced  and  shewn  to 
this  deponent,  and  marked  with  the 
letter  P,  and  also  set  and  subscrihed 
to  the  paper  writings  thereby  refer- 
red to,  and  marked  respectively  with 
the  letters  A^  B^C,  and  D,  is  of  the 
proper  hand-writing  of  the  said 
Matthew  Boyd.  William  Tait. 

Sworn  in  Court  in  Westmrnsier- 
Hall,  this  27th  day  of  January, 
1829.     Before  me, 

William  Alexander. 

(6)  19  Ves.  334. 
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obtained,  directing  him  to  receive  it  (a).     It  was  also  stated  ^ch.  ch,  in  % . 
to  be  the  constant  practice  for  such  an  affidavit  to  be  sent 


(a)  The  following  is  a  copy  of 

the  order  made  in  that  case: 

Saturday,  the  26fA  day  of  March^ 

m  the  48M  year  of  the  reign  of 

his  Majesty    King   George   the 

TTtirdyABOB; 

Between  John Piriker ton — Plaintiff; 

and 
The  Company  of  Proprietors  of  the 
Bamsiey  Canal,  and  others, — De- 
fendants. 

Whereas  Sir  Samuel  Romilfyy  of 
counsel  for  the  plaintiff,  this  day 
moved  and  offered  divers  reasons 
unto  the  Right  Honourable  the 
Lord  High  Chancellor  of  Great 
Britain,  that  Mr.  Stratford,  the 
Master,  to  whom  this  cause  stands 
referred,  may  be  directed  to  receive 
in  evidence  an  affidavit  of  James 
HoUingworth,  left  in  the  said  Mas- 
ter's office,  in  support  of  the  plain- 
tiff's state  of  facts;  and  that  in  case 
the  Court  shall  be  of  opinion  that 
the  said  affidavit  cannot  be  read, 
then,  that  a  commission  may  issue 
under  the  seal  of  this  Court,  to  one 
or  more  commissioners,  to  take  the 
affidavit  of  the  said  James  HoUing- 
worth, in  Scotland;  and  alleged  that, 
by  the  decree  made  on  the  hearing 
of  this  cause,  bearing  date  the  4di 
day  of  March,  1805,  it  was  refer- 
red to  the  said  Master  to  take  an 
account  of  work  and  labour  done 
by  the  plaintiff  for  the  defendants, 
the  Bamsiey  Canal  Company,  on 
the  said  canal;  and  that, in  prosecu- 
tion of  the  said  decree  before  the 
said  Master,  the  plaintiffs  caused  a 
state  of  facts  to  be  carried  into  the 
said  Master's  office ;  in  support  of 
which  the  said  affidavit  of  the  said 


James  HoUingworth,  now  resident 
in  Argyleshire,  in  Scotland,  was  pro- 
duced; and  that  it  appears  the  de- 
ponent is  now  employed  to  super- 
intend the  carrying  on  the  works 
of  the  Crinan  Canal,  now  in  a  state 
of  progress  there ;  and  that  the  said 
affidavit  appears  to  be  sworn  before 
Archibald  Bell,  one  of  the  magis- 
trates and  justices  of  the  peace  at 
Inverary.  And  accompanying  the 
said  affidavit,  there  is  carried  into 
the  said  Master's  office,  another 
affidavit  (sworn  before  the  said 
Master),  made  by  Mr.  Thomas,  one 
of  the  solicitors  of  this  Court,  stat- 
ing that  he  is  acquainted  with  the 
hand-writing  of  the  said  ArchibcUd 
Bell,  and  proving  his  signature  to 
the  jurat  of  the  said  James  HoUing- 
worth* s  affidavit,  and  to  the  ac- 
counts and  exhibits  referred  to  in 
that  affidavit.  That  the  said  Master, 
on  being  attended  on  the  said  state 
of  facts,  refused  to  admit  the  said 
James  HoUing%oorth*s  affidavit  to 
be  read  in  support  thereof,  because 
it  appeared  that  the  person  making 
the  affidavit  resided,  and  that  the 
affidavit  itself  was  made,  out  of  the 
jurisdiction  of  this  Court;  and  be- 
cause it  appeared  to  be  made  be* 
fore  a  person  who  had  no  authority 
from  this  Court  to  take  such  an 
affidavit.  In  the  presence  of  Mr. 
Spranger,  of  counsel  for  the  defend- 
ants. Whereupon,  and  upon  hear- 
ing what  was  alleged  by  the  counsel 
for  the  said  plaintiff,  and  for  the 
defendants,  his  Lordship  doth  or- 
der, lliat,  upon  its  being  verified  to 
the  satisfaction  of  the  said  Master, 
Mr.  Stratford,  that  the  person  be- 
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Etch,  ch.  in  Eq   from  Scotland  for  the  purpose  of  holding  to  bail  a  partr 

resident  in  England^  and  for  a  Judge,  on  production  of 
such  an  affidavit,  to  make  an  order  for  the  issuing  of  bail- 
able process. 

The  Lord  Chief  Baron  over-ruled  the  objection,  and 
allowed  the  affidavit  to  be  read. 


fore  whom  the  affidaTit  purports  to 
be  made,  is,  according  to  the  law  of 
Scotland f  qualified  to  administer  an 
oath ;  and  upon  the  signature  of  such 
person  to  the  jurat  of  the  said  affida- 


vit being  verified,  the  said  lliiler 
be  at  liberty  to  receive  the  said 
affidavit  of  the  said  /mwet  Hiotfjii^ 
worth. 


May  29th, 
June  4M,  5th, 


Smith  and  Another  r.  Dearmer  and  Others. 


A  teMator  by  ThOMAS  DEARMER,  being  seised  of  freehold  and 
deritiMaDM-     copyhold  estates,  and  entitled  to  personal  property,  made 

Md/^«r-*'  ^^8  ^"^>  ^*^®^  ^^^^  ^P^^y  ^81 1,  duly  executed  and  attested 

tainbequettt,he  to  pass  freehold  estates  by  devise;  and  thereby  empowered 

ed  to  her  all  and  directed  the  plaintiffs,  their  heirs  and  assigns,  to  sell  and 

hoid^  copyhdd,  convcy  his  copyhold  estates  therein  mentioned,  and  to 

"J^  **"**^^  stand  possessed  of  the  purchase-monies,  upon  the  trusts 

thereinbefore  therein  mentioned.     And  he  gave  and  devised  to  his  wife, 

poMd  of.    By  a  Elizabeth  Dearmer,  (who  died  in  his  lifetime),  her  heirs 

dtingthedevi^s  ^"^  assigns,  all  his  messuages  in  Buckler sburtfy  in  Hiickm^ 

to  his  wife,  he,  therein  described,  subject  to  the  several  weekly  payments 

In  case  his  wife  *  ,    <■         »  « 

should  die  be-  thereout,  therein  mentioned,  to  the  testator  s  brother  and 
ed''aii'"his**aW  sister,  William  Dearmer  and  Ann  Haicard,  (who  died  in 
estates  to  trus-  (\^q  testator's   life-time);    and   after   the   decease   of  his 

tees   upon    cer-  ^ 

tain  trusts:—  brother  and  sister,  to  the  payment  of  50/.  each  to  his 
will  was  not  re-  nephew  Jo/tn  Osman,  and  his  niece  Mary  Foster.  The  will 
owUcU^'so**^  ^o  '^^"  contained  a  devise  in  the  following  words :  **  Also  I 
pass  esutes  pur-  give  and  devise  to  my  said  wife,  Elizabeth  Dearmer.  her 

chased  between 
the  date  of  the 
will  and  the  codicil. 

An  heir  at-law,  questioning  the  sanity  of  his  ancestor,  is  entitled  to  an  issue  devitami  wet  MS, 
and,  if  he  fails  in  the  issue,  will  not  be  compelled  to  pay  costs,  if  the  dreumstances  justified  him  ht 
trying  the  issue;  but  costs  will  not  be  allowed  to  biro. 
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heirs f  executors,  admjinistrators,  and  assigns,  all  my  other  ExcKCKinEq. 
ireeholdy  copyhold,  and  leasehold  messuages,  lands,  here- 
ditaments, real  estate,  and  real  chattels,  whatsoever  and 
wheresoever,  not  hereinbefore  otherwise  disposed  of.'* 
And  the  testator,  after  bequeathing  certain  pecuniary  lega- 
cies, bequeathed  the  residue  of  his  personal  estate  to  his  wife, 
and  appointed  her  and  the  plaintiffs  executors  of  his  will. 
The  testator  made  a  codicil  to  his  will,  dated  the  17th 
March,  1827,  also  executed  and  attested  so  as  to  pass  real 
estates;  which  codicil  was  partly  in  the  words  following: 
'*  Whereas  I  have  in  and  by  my  will  given  to  my  wife 
EUzabeth  Dearmer,  her  heirs  and  assigns,  all  my  mes- 
suages or  tenements  in  Bucklersbury,  in  Hiichin  aforesaid, 
in  the  occupation  of  myself  and  others,  with  the  yards, 
corn-shops,  out-houses,  and  appurtenances  thereto  belong- 
ing, charged  with  a  weekly  payment  to  my  brother  Wit-^ 
Ham  DearmeTf  and  my  sbter  Ann  Howard,  both  of  whom 
are  dead ;  and  further  charged,  ailer  their  decease,  with 
the  payment  of  the  sum  of  50/.  a-piece,  to  my  nephew 
John  Osman,  and  my  niece  Mary  Foster:  And  whereas  I 
have  also  given  and  devised  to  my  said  wife,  and  her  heirs, 
executors,  administrators,  and  assigns,  all  other  my  free- 
hold, copyhold,  and  leasehold  messuages,  lands,  tenements, 
hereditaments,  and  real  estate,  not  in  my  said  will  other- 
wise disposed  of:  Now,  therefore,  if  my  said  wife,  Eliza- 
beth Dearmer,  shall  depart  this  life  before  me,  I  do  hereby 
give  and  devise  to  my  friends  Samuel  Smith  and  John 
Crawley,  in  my  said  will  named,  and  the  survivor  of  them, 
his  heirs  and  assigns,  charged  as  aforesaid,  all  my  said 
messuages,  lands,  tenements,  hereditaments,  and  real  estate, 
80  given  and  devised  to  my  said  wife  as  aforesaid,  upon 
trust  for  sale  as  therein  mentioned.  And  whereas  I  have 
by  my  said  will  given  all  my  personal  estate  and  effects  to 
my  said  wife,  now  I  do  hereby  give  the  same,  in  case  she 
shall  depart  this  life  before  me,  and  also  all  other  money, 
benefit,  and  advantage,  which  would  arise  or  accrue  to 
her^  my  said  wife,  under  or  by  virtue  of  my  said  wiU,  unto 
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and  administrators,  upon  trust  that  they,  and  the  surviTor 

of  them,  his  executors  and  administrators,  do  and  shall 
convert  all  my  said  personal  estate  and  effects  into  ready 
money.  And  I  direct  that  the  net  money  to  arise  from  the 
sale  of  my  said  real  and  personal  estates,  shall,  subject  to  the 
direction  or  qualification  hereinafter  mentioned,  and  after 
payment  thereout  of  all  my  just  debts,  and  my  ftineral  and 
testamentary  expenses,  and  the  legacies,  as  well  given  by 
my  said  will  as  those  hereinafter  mentioned,  be  paid  and 
divided  unto  and  equally  between  all  the  brothers  and  sis- 
ters of  my  said  wife,  who  shall  be  living  at  my  decease, 
and  the  issue  of  such  of  them  as  shall  be  dead  leaving 
issue,  such  issue  to  take  in  equal  proportions,  if  more  than 
one,  the  parentis  share ;  and  the  interests  and  profits  of  the 
share  or  shares  of  such  issue,  if  they  shall  be  minors,  shall 
be  applied,  during  their  minority,  for  their  support  and 
benefit.  Nevertheless,  I  direct  that  the  shares  of  two  of 
the  sisters  of  my  said  wife,  namely,  Ruth,  the  wife  of 
Thomas  Tannery  and  Alice,  the  wife  of  Jackson  Smith, 
shall  not  be  paid  and  payable  to  them,  but  shall  be  vested 
in  my  said  trustees,  upon  trust  that  they,  and  the  survivor 
of  them,  his  executors  and  administrators,  do  and  shall, 
from  time  to  time,  pay  and  apply  the  dividends  and  inter- 
est of  such  shares,  unto  the  said  Ruth  Tanner  and  Alice 
Smith,  during  their  respective  natural  lives;  and  their  re- 
ceipts alone,  notwithstanding  their  coverture,  shall  be 
sufficient  discharges  to  my  said  trustees  for  the  same,  which 
shall  not  be  liable  to  the  debts,  control,  or  engagements  of 
their  respective  husbands.  And  after  the  respective  de- 
ceases of  the  said  Ruth  Tanner  and  Alice  Smith,  then  I 
direct  that  their  respective  shares  shall  be  paid  and  pay- 
able to  their  respective  issue,  in  equal  proportions,  if  more 
than  one :  and  if  either  of  them  shall  depart  this  life  with- 
out leaving  issue,  then  I  direct  that  the  share  or  shares  of 
her  or  them  so  dying,  shall  be  paid  unto  and  equally 
divided  between  the  surviving  brothers  and  sisters  of  my 
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said  wife.     Also  I  give  to  my  niece  Sarah  Dearmer,  the  Exck.Ch.inEq. 

legacy  of  ^00/.  in  addition  to  the  2001.  to  which  she  will 

be  entitled  under  my  will,  to  be  paid  her  within  six  months 

next  after  my  said  wife's  decease.     Also  I  give  to  William 

Rogers,  son  of  William  Rogers^  of  Hitchin,  Ironmonger, 

the  legacy  of  50/.,  to  be  paid  him  on  his  attaining  the  age 

of  twenty-one  years,  and  the  interest  thereof  to  be  applied 

for  his  benefit  during  his  minority." 

The  bill  was  filed  by  Smith  and  Crawley ,  the  devisees 
in  trust  and  executors,  against  Sarah  Dearmer y  the  niece 
and  heiress<at-law  of  the  testator,  and  against  the  several 
persons  beneficially  interested  under  the  will  and  codicil,  in 
the  testator's  real  estates,  and  prayed  the  establishment  of 
the  wiU  and  codicil,  and  that  the  usual  accounts  might  be 
taken  of  the  testator's  real  and  personal  estates. 

The  defendant,  Sarah  Dearmer ,  the  heiress-at-law,  ad- 
mitted the  validity  of  the  will,  but  disputed  the  codicil,  on  the 
alleged  grounds  of  the  testator's  insanity  at  the  time  of  mak- 
ing it,  and  of  undue  influence  practised  on  him ;  and,  in  sup- 
port of  such  allegations,  stated  the  confinement  of  the  testa- 
tor at  various  periods,  in  different  lunatic  asylums;  and  par- 
ticularly that  he  was  in  a  lunatic  asylum  at  Bedford,  from 
the  year  18£6,  until  about  the  8th  March,  1827,  on  which 
day  one  of  the  parties  beneficially  interested  under  the 
codicil,  took  him  away,  and  conveyed  him  to  Law  Hall, 
near  to  Hitchin,  where  he  remained  until  the  22nA  of  the 
same  month,  when  he  was  removed  by  such  person  to 
Hiichin,  and  from  thence  to  Shefford,  where,  on  the  28th 
dMay,  he  committed  suicide;  and,  by  a  coroner's  inquest, 
he  was  found  to  have  destroyed  himself  when  a  lunatic. 

The  plaintifiTs  examined  witnesses  to  prove  the  due  exe- 
cution of  the  will  and  codicil,  and  the  testator's  sanity ;  and 
such  witnesses  were  cross-examined  by  the  heiress-at-law. 
At  the  hearing  of  the  cause  the  Court,  at  the  instance  of  the 
defendant  Sarah  Dearmer,  directed  an  issue,  devisavit  vel 
non,  and  decreed  the  usual  accounts. 
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Exch,Ch.inEq.       The  issuc  was  tried  before  the  Lord  Chief  Baron,  and 

a  special  Jury,  at  the  Spring  Assizes  at  Hertford,  1829. 
The  trial  lasted  a  considerable  time,  and  the  evidence  of 
the  testator's  sanity  was  most  contradictory ;  but  uldmately 
the  Jury  found  a  verdict  for  the  plaintifisi  thereby  estab- 
lishing the  will  and  codicil. 

The  cause  now  came  on  to  be  further  heard  on  the  pof- 
tea.  The  important  points  for  discussion  were,  whether 
the  codicil  was  a  republication  of  the  will,  so  as  to  pass 
estates  purchased  by  the  testator  between  the  date  of  his 
will,  and  the  date  of  his  codicil;  and  by  whom  the  costs  of 
the  issue  should  be  paid. 

• 

Mr.  Treslove,  and  Mr.  Simpkinson,  for  the  plaintiffs. — 
Whatever  were  formerly  the  rules  on  the  subject,  it  is  now 
'  settled  that  it  is  not  necessary  that  a  codicil  should  be  an- 
nexed to  the  will;  it  will  be  sufficient  if  the  codicil  re- 
fer to  it.  In  Acherley  v.  Vernon  (a),  it  was  held  that  a 
devise  to  trustees,  which  trustees  were  afterwards  changed 
by  a  codicil,  was  not  revoked  by  the  codicil:  and  that  a 
codicil  attested  by  three  witnesses,  and  ratifying  a  will, 
amounted  to  a  republication  of  that  will;  and  that  both 
ought  to  be  taken  together  as  one  will.  In  Barnes  v« 
Crowe  (6),  which  was  a  much  stronger  case  than  the  pie- 
sent,  lands  purchased  after  a  general  devise  were  held  to 
pass  by  it,  the  will  being  held  to  be  republished  by  a  codi- 
cil relating  to  personalty  only,  that  codicil  being  attested 
by  three  witnesses,  and  referring  to  the  will,  and  being  di- 
rected to  be  taken  as  part  of  it.  In  the  Countess  of  Strath* 
more  v.  Bowes  (c),  the  testator  devised  all  his  freehold 
and  copyhold  lands,  in  trust  for  the  benefit  of  his  children; 
he  afterwards  purchased  other  lands,  and  ten  years  after 
the  date  of  his  will  made  a  codicil,  whereby,  after  reciting 

(rt)  3  Bro.  P.  C.  Toml.  edit.  85.  {b)  1  Ves.  jun.  486. 

(c)  7  T.  R.  482;  2  Bos.  &  Pull.  500. 
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that  he  had  devised  all  his  freehold  and  copyhold  lands  Exch,Ch,iHEq, 
to  the  trustees  named  in  his  will,  he  revoked  the  same,  so  ^  ^  ^^^' 
far  as  related  to  two  of  the  trustees,  and  devised  his  said 
lands  to  the  other  trustees,  upon  the  same  trusts,  and  con- 
daded  with  declaring  the  codicil  to  be  part  of  his  will. 
The  heir-at-law  claimed  to  be  entitled  to  the  lands  pur- 
chased between  the  date  of  the  will  and  the  codicil.  The 
case  was  argued  in  the  Court  of  King's  Bench,  and  the 
decision  was  in  favour  of  the  heir;  and  that  decision  was 
ultimately  affirmed  in  the  House  of  Lords.  That  case  is, 
however,  clearly  distinguishable  from  the  present;  and  the 
judgment  proceeded  on  the  ground  of  there  being  words 
of  exclusion,  the  codicil  itself  furnishing  evidence  that  the 
after-purchased  estates  were  not  intended  to  pass:  the 
testator  revoked  the  devise  of  the  estates  devised  by  his 
will  to  two  of  his  trustees,  and  then  devised  his  «atdf  estates 
to  the  other  trustees,  the  word  said  having  necessarily  re- 
ference to  the  estates  devised  by  his  will.  In  the  present 
ease,  it  is  clear,  on  the  face  of  the  codicil,  that  the  testator 
did  not  mean  to  die  intestate  as  to  any  part  of  his  estate ;  for 
the  codicil  is  expressly  stated  to  be  made  with  a  view  to  pre- 
vent it.  He  declares,  on  the  1 7th  March,  1 827,  that  he  had 
devbed  not  only  his  lands  in  Bucklersbury,  but  all  other  his 
lands,  to  his  wife.  With  respect  to  costs,  it  is  a  settled  rule, 
that  where  the  heir-at-law  sets  up  insanity  in  the  testator, 
and  fails  in  the  proof  of  it,  he  shall  not  have  his  costs.  Ber- 
mey  v.  Eyre  {a).  White  v.  Wilson  (6).  It  is  clear,  therefore, 
that  if  the  defendant,  Sarah  Dearmer,  is  not  decreed  to 
pay  any  costs,  she  can  have  no  costs  allowed  to  her. 

I^.  Ching,  for  the  persons  beneficially  interested  under 
the  codicil,  relied  on  the  same  cases  as  were  cited  on  the 
part  of  the  plaintiffs ;  contending  also  that  the  rule  of  law 
would  prevail  against  the  intention;  for  which  he  cited  Raw- 
ley  V.  Eyion  (c);  in  which,  as  he  urged,  considerable  vio- 

(a)  3  Atk.  387.  (b)  13  Ves.  87.  (c)  2  Meriv.  128. 
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Exch.  Ch.  in  Eq.  lence  was  done  to  the  intention  of  the  testator,  to  presenre 

the  rule  of  law.     He  did  not  press  for  costs  as  against  the 
heir,  but  submitted  that  the  heir  was  not  entitled  to  any  costs. 

Mr.  Jervis  and  Mr.  RandeU^  for  the  defendant  Sarah 
Dearmevy  the  heiress-at-law. — Admitting  the  general  rule 
to  be  as  laid  down  in  Acherley  v.  Vernon^  and  Barnes  ▼. 
Crowe y  to  which  may  be  added  Piggott  y.  Waller  (a),  and 
Goodiitle  v.  Meredyih  (6);  still,  they  will  not  govern  the 
present  case,  which  must  be  decided  on  its  own  peculiar 
circumstances.  In  Hulme  v.  Heygaie  (e),  the  Mast^  of 
the  Rolls  observes,  **  I  formerly  had  occasion  to  consider 
diis  doctrine  very  much  at  large  in  the  case  of  Piggoit  v. 
Waller,  where  I  observed  that  the  old  cases,  deciding  against 
the  constructive  republication  of  a  will,  appear  to  me 
more  conformable  to  the  statute  of  frauds  than  those  of 
later  date ;  but  I,  nevertheless,  held  it  to  be  a  point  now 
clearly  established  as  a  general  rule,  that  a  codicil,  duly  at- 
tested, does  amount  to  such  republication.*'  This  is  a  point 
not  controverted  in  Lady  Siraihmare  v.  Bowes,  and  was 
fully  recognized  in  the  late  case  of  Goodtitle  v.  Meredytk^ 
by  Lord  EUenborough,  who  says,  that  *'  the  effisct  of  all 
the  decisions  is,  to  give  an  operation  to  the  codicil  per  se, 
and  independently  of  any  intention,  so  as  to  bring  down 
the  will  to  the  date  of  the  codicil,  making  the  will  apeak  as 
of  that  date,  imless  a  contrary  intention  be  shewn.*'  The 
question  is,  whether  the  will  in  this  case  is  brought  down  to 
the  date  of  the  codicil.  If  tlie  intention  is  to  govern,  it  is 
clear,  in  this  case,  that  the  testator  did  not  mean  after*pur- 
chased  lands  to  pass,  for  no  words  could  be  less  calculated 
for  the  purpose.  The  case  is  much  stronger  than  Strati- 
more  V.  Bowes.  The  testator,  by  the  codicil,  refers  to  die 
specific  devise  to  his  wife,  and  again  to  the  general  devise  to 
her,  which  is  tantamount  to  a  local  description  of  the  pro- 


(a)  7  Ves.  98.  (6)  2  Mau.  &  Selw.  5. 

(c)  1  Meriv.  285,  293^. 
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perty  devised.  No  doubt,  the  codicil  was  made  to  prevent  an  Ejrch.  Ch,  in  Eq, 
intestacy,  but  only  a  partial  intestacy,  by  giving  to  the  wife's 
relations  the  property  intended  for  her.  As  to  costs,  the 
heiress-at-Iaw  is  unquestionably  entitled  to  her  costs.  No 
discussion  took  place  on  the  original  hearing  of  this  cause, 
the  issue  being  directed  as  of  course;  the  circumstances  of 
the  case  justified  the  heiress  in  questioning  the  testator's 
sanity:  and  that  the  matter  was  doubtful,  is  evident  from 
the  discrepancies  in  the  evidence  of  the  witnesses  before 
the  Examiner  in  this  Court,  and  on  the  trial  of  the  issue. 
The  opinion  attributed  to  Lord  Hardwicke  in  Bemey  v. 
Eyrcy  was  clearly  extra-judicial,  and  is  decidedly  at  vari- 
ance with  the  opinion  expressed  by  him  in  Webb  v.  Claver- 
den  {a).  White  v.  Wilson,  is  merely  a  repetition  of  what  was 
said  by  Lord  Hardwicke  in  Bemey  v.  Eyre. 

Mr.  Treslove,  in  reply,  contended  that  the  codicil,  be- 
ing duly  executed  and  attested,  in  fact  formed  part  of  the 
wiO,  the  will  being  brought  down  to  the  date  of  the  codi- 
cil, and  being  republished  by  it. 

Lord  Chief  Baron,  [after  referring  to,  and  stating  at 
some  lengthy  the  case  of  Acherley  v.  Vernon']. — The  prin- 
ciple to  be  drawn  from  this  and  other  cases  seems  to  be,  that, 
if  the  codicil  be  duly  executed  and  attested,  it  brings  the  wUl 
down  to  the  date  of  the  codicil.  The  subject  is,  however, 
put  on  another  principle  in  Strathmore,  v.  Bowes  which 
iM,  I  think,  in  all  material  points,  the  same  as  the  present 
case.  In  Strathmore  v.  Bowes  it  was  clearly  shewn,  on 
the  face  of  the  codicil,  that  the  testator  did  not  intend  to  re- 
voke the  general  devise  contained  in  his  will,  but  only  to 
diange  two  of  the  trustees  appointed  by  his  will.  In  the 
present  case,  the  testator  had  evidently  only  one  object  in 
view,  which  was,  seeing  the  probability  of  his  wife's  death 
in  his  lifetime,  to  substitute  her  relations  in  her  place,  in 

(a)  2  Atk.  424. 
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EJteh.Ch.iMEq,  case  that  event  should  happen.     That  this  was  manifestly 

his  intention  is  clear,  from  the  circumstance  that  the  codi- 
cil would  not  have  had  any  operation  at  all,  if  his  wife  had 
survived  him. 

On  the  authority  of  Siraihmore  v.  Bowes,  I  must  bold 
that  the  after-purchased  lands  do  not  pass  by  the  codidL 
I  consider  Siraihmore  v.  Bowes,  to  be  a  case  of  great  au- 
thority, for,  independently  of  the  talents  of  the  persons  by 
whom  it  was  argued,  it  was  before  all  the  Judges;  and 
Lord  Eldon,  and  all  the  other  Judges,  except  Lord  Tihir- 
hWf  concurred  in  the  propriety  of  the  decision. 

With  respect  to  the  costs,  I  think  the  heiress  must  have 
all  her  costs  in  equity,  on  the  common  principle  that  she 
is  merely  cross-examining  the  witnesses,  which  she  is  en- 
titled to  do.  With  respect  to  the  issue,  I  cannot  make 
her  pay  those  costs,  for  though,  at  the  trial,  I  entertained 
a  very  clear  opinion  that  the  codicil  was  made  in  a  lucid 
interval,  still  the  facts  of  the  case  were  such  as  to  justify 
the  heiress  in  requiring  and  trying  the  issue.  There  b 
not,  therefore,  the  least  colour  for  making  her  pay  those 
costs;  but,  still  I  cannot  throw  the  costs  on  the  other  side; 
and  I  shall  not,  therefore,  give  any  costs  as  to  the  issue. 


May  27th, 
June  12M. 


HiCKS  r.  MoRANT. 


The  tefumen-  1.N  the  year  1800,  the  Rev.  Lascelles  Iremonger,  and 
ofan^ntMid  Charles  Shard,  as  the  guardians  of  the  defendant  Moranig 

part  of  his  et- 
tatet  for  the 

purpose  of  redeeming  the  land-tax,  under  the  provisions  of  the  act  38  Creo.  3,  c.  60;  by  wUckt  ii 
cases  of  sales  of  the  esutes  of  infants  for  the  purposes  of  that  act,  it  is  provided,  that  the  poichaM- 
monies  shall  be  paid  into  the  Bank  of  Englaid,  in  the  manner  therein  directed.  The  pordiaaer  of 
part  of  the  property  paid  his  purchase-money  to  the  agent  of  the  vendors,  who  was  also  agent  ta 
the  purchaser,  and  the  conveyance  was  executed.  The  agent  did  not  pay  the  money  nito  the 
Bank,  but  mis-applied  it  The  purchaser  entered  into  possession,  and  continued  in  aadb.  posns« 
tion  for  many  years,  paying,  however,  the  land-tax.  The  heir-at-law,  upon  his  attaining  his  age  of 
twenty-one  years,  settled  accounts  with  his  guardians,  and  afterwards  continued  to  employ  the  sane 
agent,  with  whom  he  some  years  afterwards  settled  au  account ;  and  for  the  balance,  inchiding  the 
purchase-money,  took  from  such  agent  a  security,  which,  however,  proved  valueless.  Nearly 
twenty  years  after  attaining  his  age,  the  heir  brought  an  ^ctroent  against  the  purchaser;  to  re- 
strain which,  and  to  obtain  a  confirmation  of  the  contract,  the  purchaser  filed  his  bill.  The  Cowt 
dismissed  the  bill|  but  without  costs. 
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who  was  then  an  infant,  appointed  by  the  will  and  codicil  of  J^^^-  ^^*  >"  ^9- 
bis  father,  through  their  solicitors,  Messrs.  Harbin  ^  Hoop- 
er,  and  in  pursuance  of  the  powers  contained  in  the  land- 
tax  redemption  act,  contracted  with  the  commissioners 
for  the  sale  or  redemption  of  the  land-tax,  for  the  re- 
demption and  purchase  of  the  land-tax  chargeable  on  cer- 
tain lands  and  hereditaments,  of  which  the  defendant  was 
seised;  and  in  order  to  raise  the  money  necessary  for 
such  purpose,  the  guardians,  in  pursuance  of  the  powers 
of  the  act,  caused  parts  of  the  said  estates  to  be  put  up 
to  sale  by  auction,  on  the  ^rd  December,  1800;  and  ad- 
▼ertisements  were  published  of  such  sale;  which  was 
stated,  in  such  advertisements,  to  be  under  the  authority 
of  the  commissioners  for  the  redemption  of  the  land-tax. 
Particulars  and  conditions  of  the  sale  were  prepared  by 
Messrs.  Harbin  %  Hooper,  as  the  solicitors  of  the  guard- 
ians; and  by  such  conditions,  it  was  (inter  alia)  (expressed 
that  the  purchaser  should  pay  to  Messrs.  Harbin  ^  Hoop- 
er,  the  vendors*  solicitors,  a  deposit  of  ^01.  per  cent.,  and 
Aat  the  residue  of  the  purchase-money  should  be  paid  to 
the  said  solicitors  on  a  day  therein  mentioned.  And  it 
was  stated,  that  the  said  estates  were  sold  under  the 
authority  of  the  commissioners  for  the  redemption  of  the 
bnd-tax. 

At  the  sale,  Robert  Hicks  became  the  purchaser  of  the 
premises  comprised  in  Lot  8S,  at  1«38/.,  and  he  paid 
to  Messrs.  Harbin  %  Hooper,  SOL  as  a  deposit.  A  con- 
veyance was  afterwards  prepared,  and  engrossed  by  Har- 
bin %  Hooper,  such  conveyance  being  dated  the  IsiJuly, 
1803,  and  expressed  to  be  made  between  Iremonger  and 
Shard,  of  the  first  part;  two  of  the  commissioners  ap- 
pointed for  the  purpose  of  the  act  passed  in  the  38th  year 
of  King  George  the  Thirds  and  acting  for  the  county  of 
Southampton,  of  the  second  part;  the  said  Robert  Hicks, 
of  the  third  part;  and  Bamaby  Hicks,  a  trustee  to  bar 
dower,  of  the  fourth  part:  and  such  conveyance  was  exe« 

TOL.  III.  u 
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Ezek,Ch.inEq,  euted  by  all  the  said  parties,  except  Bamaby  Hick*;  and' 

thereby  the  premises  comprised  in  Lot  SS,  were  con- 
veyed and  assigned  to  Robert  Hicks  in  fee;  and  Hicks 
paid  108/.9  the  residue  of  the  purchase-money,  to  Harbin 
%  Hooper f  for  the  purpose  of  being  paid  into  the  Bank  of 
England f  according  to  the  provisions  of  the  act,  togedier 
with  the  expenses  of  the  conveyance. 

About  the  same  time,  Robert  Hicks  entered  into  po8« 
session  of  the  property  purchased  by  him.  And  he  con- 
tinued in  such  possession  until  his  death.  He  died  in 
Aprils  1823.  And  the  plaintiffs,  as  his  devisees  in  trust 
and  executors,  after  his  decease,  entered  into  possesion 
of  the  said  estate. 

The  defendant,  John  Morani,  attained  hb  age  of  twen- 
ty-one years,  in  1807,  and  subsequently  discovering  diat 
the  purchase-money  for  Lot  82,  had  not,  in  compliance 
with  the  provisions  of  the  act,  been  paid  into  the  Bank  of 
England,  he  brought  an  ejectment  to  recover  possession 
of  the  property. 

To  restrain  the  ejectment,  and  to  compel  the  defendant 
to  confirm  the  sale,  and  execute  a  proper  conveyance,  the 
present  bill  was  filed.  And  for  this  purpose  the  bill  al- 
leged  that,  after  the  defendant  attained  his  age  of  twen- 
ty-one years,  Iremonger  and  Shard  rendered  an  account 
to  him  of  their  acts  as  guardians,  trustees,  and  execu- 
tors, and  some  accounts  were  settled  between  them ;  and 
that  the  defendant  then  became  acquainted  with  the  said 
sale,  and  the  circumstances  thereof,  and  with  the  em- 
ployment of  Harbin  ^  Hooper,  as  the  solicitors  of  the 
guardians;  and  that  the  defendant,  on  his  attaining  his 
majority,  and  for  many  years  afterwards,  employed  Hat' 
bin  %  Hooper,  as  his  solicitors;  and  that,  shortly  after 
he  attained  his  age,  he  was  led  to  believe  that  the  pur- 
chase-monies, which  had  been  paid  by  the  said  Robert 
Hicks  to  the  said  Harbin  %  Hooper,  as  the  agents  of  the 
guardians,  had  not  been  paid  by  them  into  the  Bank  of 
England,  but  had  either  been  paid  or  allowed  in  account 
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ie   the   defendant,  or  had   been  retained  by  Harbin  Sr  F^^<'^'  ^f^- »'» ^^• 

1829. 
Hooper  to  their  own  use;  and  that  the  defendant  treated 

the  monies  so  received  by  Harbin  ^  Hooper,  and  not  paid 
into  the  Bank,  as  a  debt  due  to  him,  and  did  not  inform  the 
said  Robert  Hicks  thereof,  but,  on  the  contrary,  required 
Harbin  {Hooper  being  then  a  bankrupt)  to  pay  him  such 
purchase-monies,  or  give  him  security  for  the  same;  and 
that,  in  the  year  181«3,  he  obtained  from  Harbin  a  mort- 
gage security  for  the  repayment  of  such  monies;  and 
tbat,  by  such  security,  it  was  stated  that  the  sum  of  466^ 
\&8.  was  due  and  owing  from  Harbin  to  the  defendant,  on 
the  bidance  of  the  account  of  Harbin,  relative  to  the  pur- 
chase-monies of  certain  hereditaments  and  premises  in  the 
parish  and  manor  of  Ringwood,  sold  to  various  persons 
under  the  act  passed  for  the  redemption  of  the  land-tax ; 
and  that  the  defendant  had  consented  to  let  the  same  re- 
main on  the  security  of  the  hereditaments  therein  men- 
tioned, or  to  that  effect;  and  that  such  statement  referred 
to  the  land  and  hereditaments  so  sold  by  auction ;  and  the 
Md  406/.  15^.  included  the  purchase  money  of  the  said 
Robert  Hicks,  or  was  the  balance  of  all  the  purchase-mo- 
nies retained ;  and  that  the  said  mortgage  security  had 
either  been  paid  and  satisfied,  or  the  equity  of  redemp- 
tion of  the  mortgaged  premises  had  been  conveyed  to  the 
defendant  by  Harbin,  and  a  release  of  the  mortgage  debt 
had  been  executed  by  the  defendant  to  Harbin;  and  that 
the  defendant  never  made  any  communication,  in  respect 
of  the  said  matters,  to  Robert  Hicks  in  his  life-time;  but 
that  Robert  Hicks,  until  and  at  the  time  of  bis  death,  re- 
mained wholly  ignorant  of  any  retainer  or  misapplication 
of  the  purchase-monies,  and  relied  on  the  vendors'  agents 
having  properly  disposed  of  the  purchase-monies.  The 
bill  also  charged,  that  the  guardians  were  bound  by  the 
acts  of  their  solicitors  and  agents;  and  that  the  defendant 
had,  since  he  attained  twenty-one,  in  many  respects  con- 
firmed the  acts  of  his  guardians. 

u2 
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^*^*i R9Q^ ^       ^^^  defendant,  by  his  answer,  denied  all  personal  know- 

ledge  of  the  transaction,  but  expressed  his  belief  of  the 
sales,  for  the  redemption  of  the  land-tax,  having  taken 
place,  and  of  the  conveyance  of  Lot  82  having  been  pre- 
pared and  engrossed,  and  executed.  But  he  believed  that 
the  conveyance,  after  it  had  been  signed  and  sealed,  re- 
mained in  the  hands  of  Messrs.  Harbin  ^  Hooper,  unde- 
livered, and  in  trust  for  all  parties,  until  the  purchase- 
money  should  be  duly  paid  and  applied  according  to  the 
directions  of  the  land-tax  redemption  act ;  and  that,  on 
.  or  about  the  9th  October,  1803,  Robert  Hicks  paid  the 
purchase-money  to  the  said  Mr.  Hooper,  who  was  one  of 
his  own  attomies,  for  the  purpose  of  having  the  same*  to* 
gether  with  the  said  former  sum  of  SOL,  paid  into  the  Bank 
o(  England;  and  that,  at  the  same  time,  Robert  Hicks  paid 
to  Hooper  10/.  16*.  9d.  m  respect  of  the  expenses  of  Ae 
conveyance.  That  the  conveyance  remained  in  the  hands 
of  Harbin  ^  Hooper,  until  the  dissolution  of  their  part- 
nership, in  1805*  That  Hooper  was  Hicks*  attorney  until 
1811.  And  that,  in  and  before  the  year  1824,  the  said 
conveyance  was  in  the  hands  ot Harbin;  but,  in  the  month 
of  August,  in  that  year,  the  plaintiffs,  without  the  know- 
ledge, privity,  or  consent  of  the  defendant,  or  of  the  com- 
missioners for  the  redemption  of  the  land-tax,  obtained  the 
conveyance  from  Harbin.  That  the  purchasers  of  all  the 
other  lots  which  were  sold,  paid  their  purchase-monies  to 
Harbin  ^  Hooper,  or  one  of  them,  and  received  from  them 
conveyances  which  were  wholly  invalid }  and  that  the  pur- 
chase-monies of  some  of  the  lots  were  laid  out  and  invested 
in  the  purchase  of  stock,  to  the  end  that  the  same  might  be 
applied  to  the  purpose  for  which  the  said  sale  was  made;  but 
that  none  of  such  sales  was  regularly  or  properly  completed. 
That  having  discovered  the  irregularity  and  invalidity  of  the 
said  sales, he  had  proposed,  on  certain  terms  and  conditions, 
to  confirm,  and  had  confirmed,  most  of  the  said  purchases. 
He  admitted  the  settlement  of  his  guardians'  accounts  on 
his  cpming  of  age,  and  his  being  informed  of  the  sales,  but 
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not  of  the  circumstances  relating  thereto.     He  admitted  Exeh.at,inEi^ 

.  1829 

his  employment  of  Harbin,  but  not  of  Hooper,  as  his 

attorney.  The  defendant  admitted  his  being  given  to 
believe,  soon  after  he  attained  twenty-one,  that  the  pur- 
chase-monies paid  by  Hicks  and  the  other  purchasers  to 
Harbin  ^  Hooper  had  not  been  paid  into  the  Bank; 
but  denied  that  he  understood  or  believed  that  such 
monies  had  beeen  paid  to  Harbin  ^  Hooper,  as  the 
agents  of  the  vendors,  or  otherwise  than  for  the  purpose  of 
being  paid  into  the  Bank  of  England,  according  to  the 
provisions  of  the  act;  and  that,  being  interested  that  the  . 
same  should  be  so  paid  in,  he  had  urged  the  payment 
thereof;  and  that  some  of  the  purchasers,  who  had  pre- 
viously paid  their  purchase-monies  to  Harbin  ^  Hooper, 
afterwards  caused  the  amount  thereof  to  be  paid  into  the 
Bank  of  England;  but  the  remaining  part  of  such  pur- 
chase monies,  amounting  to  4661. 1 5s.  and  including  there- 
in the  138/.  paid  by  Hicks,  was  not  paid  into  the  Bank; 
and  Harbin  being  wholly  unable  to  pay  the  same,  he  pro- 
posed to  give,  and  the  defendant  agreed  to  take,  a  further 
charge  for  the  same  on  certain  estates  then  already  in 
mortgage  to  Elizabeth  Jones,  for  securing  1300/.  (after- 
wards paid  off  by  the  defendant),  and  in  mortgage  to  the 
defendant  for  securing  1 798/.;  and  accordingly  such  fur- 
ther charge  was  executed  to  him.  That,  in  accepting  such 
further  charge,  he  did  not  intend  to  exonerate  any  of  the 
parties  liable  to  pay  the  said  sum  of  466/.  I5s.  That 
Robert  Hicks,  although  he  knew  that  the  said  premises 
were  sold  for  the  purpose  of  redeeming  the  land-tax,  al- 
ways paid  the  land-tax,  during  his  Ufe-time,  in  respect  of 
the  premises  purchased  by  him;  and  he  and  the  other 
purchasers  knew  that  the  purchase-monies  paid  by  them 
to  Hooper  had  not  been  paid  into  the  Bank.  That  it 
was  the  duty  of  Robert  Hicks  to  see  that  the  purchase- 
money,  which  he  had  paid  into  the  hands  of  his  own  solici- 
tor, was  paid  and  applied  to  the  purpose  for  which  the 
said  premises  were  sold ;  and  that  the  non-payment  of  the 
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Rxch,  Ch.  in  Eq,  monev  into  the  Bank  was  attributable  to  his  own  laches 
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and  neglect.     The  defendant  alleged  that  Hicks  was  per- 
fectly conusant  of  the  transactions. 

He  admitted,  that,  Harbin  being  insolvent,  and  the 
mortgaged  premises  being  of  less  value  than  the  two  prior 
mortgages  therein,  he  had  accepted  a  release  of  the  equity 
of  redemption,  and,  in  consideration  thereof,  had  released 
Harbin  from  all  demands.  The  defendant,  however,  of- 
fered to  give  the  plaintiff  the  benefit  of  the  further  charge, 
on  payment  of  the  purchase-money  and  interest. 


Mr.  Jervis  and  Mr.  Tinney,  for  the  plaintiffs. — Sup- 
posing the  contract  not  to  have  been  performed  in  exact 
conformity  with  the  provisions  of  the  act,  yet  it  was  a 
good  contract  on  the  part  of  the  guardians ;  and  though  it 
might  have  been  repudiated  by  the  defendant,  when  be 
came  of  age,  still  he  has,  by  his  subsequent  conduct  for 
nearly  twenty  years  after  that  event,  not  only  acquiesced 
in,  but  adopted  and  confirmed  the  contract,  and  has,  by 
his  conduct,  prevented  Hicks  and  the  plaintiff  from  re- 
covering back  the  money  from  Harbin  ^  Hooper,  War- 
ing  V.  Ward  {a)  was  cited  for  the  plaintiffs. 

Mr.  Treslove  and  Mr.  Jacob,  for  the  defendant. — The 
96th  section  of  the  act  renders  the  contract  wholly  void, 
in  case  all  the  directions  of  the  act  are  not  strictly  compUed 
with(A).     It  cannot  be  disputed  that  those  provisions  have 


{a)  7  Ves.  332. 

(6)  By  the  96ih  section  it  is  en- 
sicted,  that,  '*  if  any  person  or  per- 
sons, ailer  entering  into  any  such 
contract  as  aforesaid,  for  the  re- 
demption or  purchase  of  any  such 
land-tax,  shall  aflerwards  refuse  or 
neglect  to  complete  the  same  by  the 
due  and  regular  transfer  of  the  se- 
veral instalments  agreed  to  be  made 
thereon,  (hen,  and  upon  every  such 
case,  and  immediately  after  default 


shall  be  made  in  the  transfer  of  any 
of  the  said  instalments,  such  con- 
tract shall  become  null  and  y/M, 
and  the  whole  of  the  land-tax  so 
contracted  for  (in  case  the  same 
shall  have  ceased  by  virtue  of  this 
act)  shall  be  revived,  and  again 
become  chargeable  on  the  manois, 
messuages,  lands,  tenements,  and 
hereditaments,  whereon  the  same 
was  charged  prior  to  such  contract; 
and  such   land-tax    (whether  the 
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not  been  complied  with,  and  that  the  legal  estate  has  not  ^**,«5k"*^* 
passed,  there  being  no  receipt  for  the  purchase-money 
from  the  cashier  of  the  Bank  of  England,     The  guar- 
dians had  clearly  no  authority  to  sell  for  the  redemption 
of  the  land-tax,  and  could  not  redeem  in  any  other  man- 
ner than  that  prescribed  by  the  act.     Harbin  ^  Hooper 
were  debtors  to  Hicks ^  and  not  to  the  defendant;  and 
the  security  taken  by  the  defendant  was  for  Hicks^  be- 
nefit,  and    could    not   extend  to  discharge  Hicks^    or 
amount  to  a  new  contract  for  the  sale  of  the  estate; 
nor  can  the  defendant,  by  his  conduct;  be  treated  as  hav- 
ing elected  to  take  iE/arUn  for  his  debtor,  and  discharge 
Hicks  or  his  estate.    The  guardians  having  no  power  to 
contract  except  according  to  the  provisions  of  the  act,  and 
those  provisions  not  having  been  complied  with,  and  the 
defendant  himself  being  no  party  to  any  contract,  there  is 
no  contract  within  the  statute  of  frauds.     Dillon  v.  Par^- 
ker  (a),  Devaynes  v.  Noble  (6),  Hardwicke  v.  Mynde  (c), 
David  V.  ElUs  (d),  and  Adams  v.  Clfflon  (^),  were  cited 
on  the  part  of  the  defendant. 


Lord  Chief  Baron.  —  The  relief  sought  by  the 
plaintiffs  in  this  suit  is  twofold :  First ,  a  conveyance  from 
the  defendant  Morani,  of  the  estate  in  question ;  and,  se- 
condly, if  the  Court  should  think  he  is  not  compellable  to 
execute  such  conveyance,  to  have  the  purchase-money 


tame  shall  have  been  redeemed  or 
purchased)  shall  be  again  assessed, 
raised,  levied,  and  collected  for  the 
use  of  his  majesty,  his  heirs  and 
floocessors,  or  be  again  sold  by  the 
commissioners  specially  appointed 
lor  the  purposes  of  this  act,  in  the 
same  manner  as  if  such  contract 
had  not  been  entered  into;  and  the 
peiBOo  or  persons  so  making  de- 
finlt  shall,  for  the  non-performance 


of  such  contract,  be  subject  to  a 
penalty  not  exceeding  the  amount 
of  the  value  of  the  stock  agreed  to 
be  transferred  for  the  first  instal- 
ment.'* 

(a)  1  Swanst.  377,  381. 

(6)  1  Merivale,  610,  624. 

(c)  1  Anstr.  110. 

(d)  7  Dowl.  &  R.  690 ;  1  Carr. 
&  P.  368 ;  5  Bamew.  &  C.  196. 

(e)  1  Russel,  297. 
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Exeh.  ch.  in  Eq.  paid,  OF  supposed  to  have  been  paid,  on  the  purchase  of 

this  estate,  to  Harbin  ^  Hooper,  and  interest,  repaid  to 
the  plaintiffs.  I  presume  that  those  who  represent  Mr. 
Hicks,  admit,  that  if  interest  is  to  be  allowed  on  the  one 
side,  rent  must  be  accounted  for  on  the  other,  or  at  least  that 
the  one  must  be  set  off*  against  the  other.  The  question  I 
have  to  dispose  of  is,  whether  the  plaintiffs  are  entitled  to 
any  part  of  the  relief  sought  by  them. 

The  first  part  of  the  relief  I  should  think  I  hardly  had 
a  right  to  grant,  unless  the  plaintiffs  had  been  able  t* 
make  out  a  case  of  fraud,  or,  if  I  may  use  the  expres- 
sion, a  case  nearly  amounting  to  a  fraud;  because  it  is  ad- 
mitted in  the  argument  that  Mr.  Morani  has  a  clear  legal 
right   to  the  possession  of  this  estate.     It  is,  however, 
contended,  that  there  are  equitable  circumstances  which 
ought  to  induce  the  Court  to  interpose  against  that  dear 
legal  right,  and  to  say,  that,  in  equity,  he  is  bound  to 
abandon  that  legal  right,  and  to  make  a  valid  conveyanee 
of  this  estate  to  Mr.  Hicks,  in  the  teeth  of  his  own  lepA 
right.     Now,  the  circumstances  which  are  supposed  to 
entitle  Mr.  Hicks  to  that  relief,  are  great  delay  and  negli- 
gence on  the  part  of  Mr.  Morani.    The  impression  which 
the  argument  and  the  facts  of  the  case  have  made  upott 
my  mind,  is,  that  there  has  been  a  great  deal  of  very  gross 
negligence   on  both  sides;  but  if  there  be  any  side  on 
which  that  negligence  preponderates,  it  is  on  the  side  of 
Mr.  Hicks.     Mr.  Hicks  bought  this  land  of  the  testa- 
mentary guardians  of  Mr.  Morantj  and  not  of  Mr.  Jtfo- 
rant  himself.     He  bought  it  under  the  authority  of  the 
act  of  Parliament.     He  knew,  for  whether  he  did  in  ftct 
know  it  or  not,  I  must  take  him  to  have  known  it,  that 
the  persons  of  whom  he  was  purchasing  were  exercis- 
ing a  power;  and  that  be  could  have  no  title   to  this 
estate,  unless  the  sum  of  money  for  which  it  was  bought 
was  actually  paid  into  the  Bank  of  England,  to  the  pub- 
lic use.     He  also  knew  from  the  beginning   that  this 
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was  not  done.  I  may  infer  this,  I  think  irresibtibly,  from  Exch,Ch,iH£q, 
'the  circumstancey  that,  during  the  whole  of  his  life,  he 
continued  to  hold  the  estate  without  any  title  whatever; 
no  instrument  of  conveyance  being  ever  delivered  to  him, 
or  to  any  person,  that  I  can  find,  for  his  benefit.  It  was  in 
the  bands  of  those  persons  who,  1  think,  in  the  argument, 
the  counsel  for  Mr.  Movant  admitted  very  properly  were 
the  agents  for  the  testamentary  guardians.  Besides,  I  must 
take  him  to  have  known  as  a  fact,  that,  if  this  purchase  had 
been  completed  in  the  way  required  by  law,  he  never  would 
have  had  to  pay  any  land-tax  for  an  estate  so  bought;  for  it 
is  recited  in  the  very  deed  executed  by  himself,  that  it  was 
discharged  from  the  land-tax.  I  therefore  take  it  to  be  clear, 
that,  from  the  time  he  entered  into  this  estate  in  1803  down 
to  his  death,  he  knew  perfectly  well  that  he  was  hold- 
ing this  estate  as  the  mere  tenant  at  will  of  the  persons 
who  were  the  legal  holders  of  it,  the  conveyance,  under 
which  he  claimed,  never  being  executed;  and  therefore 
that  he  was  liable  to  be  turned  out  at  any  moment.  Well, 
then,  under  these  circumstances  he  continues  to  hold  the 
estate,  and  never  during  the  whole  of  that  time  was  any 
thing  said  about  the  conveyance,  till  an  application  was 
made  by  the  solicitor  in  the  present  suit,  I  believe.  Hicks 
continues  to  hold  this  estate,  and  to  pay  the  land-tax, 
without  ever  inquiring  whether  the  proper  steps  had 
been  taken  to  give  him  a  title  to  this  estate,  and  without 
ever  calling  for  that  title  from  any  one.  Now,  I  take  it 
for  granted,  I  think  I  am  bound  to  do  so,  that  Messrs. 
Harbin  %  Hooper,  the  persons  to  whom  this  money  was 
paid  or  supposed  to  be  paid,  were  the  agents  of  the  vendors. 
I  think  Mr.  Hicks  is  entitled  to  all  the  benefit  arising  from 
that  fact.  Harbin  ^  Hooper  were  the  agents  of  the 
vendors,  who  charged  them,  as  indebted  to  them  for  the 
purchase-money,  the  sum  of  138/.,  which  could  only  have 
been  upbn  the  footing  of  their  being  the  agents  of  the 
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Exch.Ck,inEq.  vendors  upon  that  transaction:  because,  otherwise,  if  they 
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had  paid  any  thing,  the  vendors  would  have  been  indebted 

to  him.  That  is  not  the  way  in  which  it  is  stated,  but  the 
vendors  charge  them  with  138L;  and,  therefore,  upon  the 
evidence  in  the  case,  I  think  Mr.  Hicks  is  clearly  entitled 
to  the  benefit  of  that  fact,  whatever  that  benefit  may  be. 
Now,  taking  as  a  clear  fact,  that  he  is  entitled  to  consi- 
der these  persons  as  the  agents  of  the  vendors,  who  were 
the  vendors?  The  vendor  was  not  Mr.  Marami,  but  they 
were  persons  under  the  act  of  Parliament  exercising  the 
power  of  testamentary  guardians;  and  if  the  transaction 
had  remained  unfinished  and  unsettled,  as  in  fact  it  did, 
at  the  time  Mr.  Marani  came  of  age,  I  do  not  know  that 
there  is  any  power  in  the  country  that  could  have  compd* 
ed  him  to  complete  it.  He  might  have  sadd,  *'  I  will  not 
sell  it,'*  or  *'  I  will  keep  it  for  myself;**  and  therefore  it  seems 
tome  to  be  a  clear  proposition,  that  the  resource  or  remedy 
which  Mr.  Hicks  would  have  had,  would  have  been  against 
Harbin  ^  Hooper,  as  the  possessors  of  this  monqr,  or 
against  those  persons  as  whose  agents  they  had  at  that  dme 
received  it,  that  is,  against  Mr.  Iremonger  and  Mr.  Shard. 
His  remedy,  therefore,  was  against  them,  and  that  remedy 
he  never  thought  fit  to  seek ;  so  that  he  remains  all  this 
time  in  possession,  without  title,  acting  in  such  a  way 
as  to  shew  that  he  knew  his  title  was  not  complete:  he 
made  no  demand,  it  appears,  of  any  kind  whatever^  and  io 
that  situation  he  left  Mr.  Morant.  I  do  not  say  Mr.  Moratd 
was  not  guilty  of  laches ,  I  think  he  was ;  but  the  ques- 
tion is,  whether  it  was  so  gross  on  one  side  as  to  counter-ba- 
lance it  on  the  other,  and  to  entitle  this  Court  to  take  firom 
Mr.  Morant  the  estate  for  which,  in  point  of  fact,  he  has 
never  received  the  money?  Now,  it  appears  that  Mr.  Mo- 
rant  certainly  had  sufiicient  notice,  very  soon  after  he 
came  of  a^e,  of  sales,  and  that  this  sale  had  not  been 
carried  into  execution ;  and  that  he  never  took  those  steps 
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which  I  think  he  ouffht  to  have  taken:  but,  I  think,  on  Bxch,Ch,inEq. 

1829. 
the  other  band,  Mr.  Hicks  ought,  upoa  Mr.  Movants  com- 

mg  of  age,  to  have  gone  to  him  and  said :  *'  Sir,  there  is 
this  estate  which  has  not  been  properly  conveyed  to  me, 
now  I  insist  upon  your  conveying  it  to  me,  I  will  take 
care  the  money  shall  be  paid  to  you,  but  the  estate  must  be 
mine.**  Instead  of  that,  he  remains  quiescent  for  many 
years  afterwards,  as  did  also  Mr.  Morant;  the  latter,  how- 
ever, took  a  step  which  has  raised  the  great  doubt  in  my 
muid  upon  this  subject ;  that  is,  he  treated  Harbin  as  his 
debtor  for  this  sum  of  money,  and  took  a  security  from 
him ;  and  though  it  was  a  fruitless  one,  in  consequence  of 
the  small  value  of  the  estate  he  took  as  a  security,  still  he 
treated  it  as  his  demand.  Undoubtedly  he  treated  it  as 
his  demand,  but  I  do  not  think  that  this  was  doing  any  in- 
jury to  Mr.  Hicks.  It  was  in  fact  an  advantage  to  him, 
as  he  was  remaining  in  possession  of  the  estate.  If  the 
e0ect  of  that  had  been  as  is  contended,  and  that  he  had 
released  any  person  as  against  Mr.  Hicks  by  that  act, 
then  I  should  have  thought  that  a  case  approaching  to 
firaud  would  have  arisen,  and,  perhaps,  there  might 
have  been  a  strong  ground  either  for  the  one  relief  or 
the  other;  but,  in  the  view  that  I  take  of  it,  there  was 
nothing  which  Mr.  Morant  could  have  done,  except  by 
actually  receiving  the  money  and  making  himself  by  that 
receipt  answerable,  which  could  have  discharged  Hicks, 
however  it  might  have  released  Harbin,  or  the  execu- 
tors of  his  father,  the  testamentary  guardians,  against 
whom  I  think  the  legal  demand  of  Mr.  Hicks  was,  be- 
cause it  was  in  a  transaction  with  them,  he  had  bought 
of  them,  he  had  paid  the  money  to  their  agents,  and,  pay- 
ing the  money  to  their  agents,  they  would  have  been 
answerable  to  him;  and  it  is  against  them,  or  their  repre- 
sentatives, as  it  seems  to  me,  if  there  is  any  equity  in  thb 
case,  that  the  equity  ought  to  be  enforced.     That  is  th^ 
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Exeh.Ch.fnEq.  impression  I  have  upon  this  case,  and  I  do  not  think  the 

claim  of  Mr.  Movant,  treating  it  as  his  money,  binds  Mr. 
Hicks,  either  not  to  claim  that  money  o{  Harbin  Sf  Hooper , 
or  not  to  claim  it  of  Iremonger  and  Shard,  if  they  were 
at  this  moment  forthcoming. 

Upon  these  grounds,  I  think  I  am  not  entitled  to  make 
this  decree,  either  in  the  one  aspect  or  the  other;  becaoae 
I  think  that  Mr.  Hicks'  laches  was  extreme  in  permitting 
matters  to  remain  in  their  present  situation.  Though  he 
had  the  possession  of  the  estate,  he  knew  very  well  under 
what  circumstances.  And  as  Mr.  Morani  is  not  barred  hj 
time,  I  am  unacquainted,  according  to  my  present  oinnioii, 
with  any  equity  that  can  prevent  him  from  taking  it.  The 
transaction  between  Mr.  Morant  and  Harbin  principally 
raises  the  doubt  in  my  mind ;  and  if  I  should  alter  my 
opinion  and  receive  a  different  impression,  I  will  mentioB 
it  again.  In  the  meantime,  I  think  this  bill  ought  to  be 
dismissed,  but,  in  consequence  of  these  transactions,  with- 
out costs. 

Bill  dismissed  without  costs. 


June  5  th. 


Jones  r.  Green. 


tuK,a&nnaod  JBY  an  indenture  of  lease,  dated  1 6th  Augtisi,  1813, 
i^to^^nt  Richard  Day  demised  and  leased  a  farm  and  lands  at 
■*^ywiyrent,  Scxley,  in  the  county  of  Kent,  to  one  John  Solomon,  his 
and  subject  to  executors,  administrators,  and  assigns,  for  a  term  of  foor- 
paymenteiYn^     teen  years,  from  the  29th  September,  1814,  at  the  yearly 

case  the  tenant 
should  not  crop, 

manure,  and  manage  the  farm  in  manner  tlierein  spedfied  and  covenanted ;  and  abo  in  cast  tfis 
tenant,  in  the  last  three  years  of  the  term,  should  sow  more  than  seventy  acres  of  clover  in  oae 
year,  the  additional  rent  of  lOL  an  acre  for  every  acre  above  seventy  acres,  for  the  residue  of  the 
term : — Held,  tliat  the  additional  rents  were  in  the  nature  of  liquidated  damages,  and  not  of  penal- 
ties; and  therefore,  on  a  bill  filed  by  the  landlord  for  a  discovery  of  breaches  of  the  oorenanls  is 
aid  of  an  action  at  law,  a  plea  that  the  discovery  might  subject  the  tenant  to  penalties,  was  over- 
ruled. 
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tent  of  200/. 9  and  such  other  additional  rents  as  therein-  Exck,Ch.inEq. 
afkcr  mentioned ;  and,  by  such  lease,  John  Solomonf  for  '  ^ 

himself,  his  heirs,  executors,  administrators  and  assigns,  Jones 
covenanted  and  agreed,  that  he,  his  executors,  adminis-  green. 
trators  and  assigns,  should  and  would  repair  and  keep  in 
repair  the  said  farm,  buildings,  and  premises,  in  the  man- 
ner therein  mentioned ;  and  should  and  would,  during  the 
term  thereby  demised,  use  and  manage  the  meadow  and 
pasture  land,  and  plough  and  sow,  till,  crop,  use,  and 
manage  in  a  careful  and  husband-Uke  manner,  the  arable 
lands  thereby  demised,  and  crop,  manure,  and  manage  the 
said  farm  and  lands  in  the  manner  therein  particularly 
mentioned  and  specified  ;  and  also,  that  he  the  said  John 
Solomon^  his  executors,  administrators  or  assigns,  should 
not  nor  would  ai  any  time  during  the  Uut  three  years  of 
ike  said  term,  sow  more  than  seventy  acres  of  clover  in  one 
yrar,  or^  if  he  did  so,  should  pay  an  additional  rent  of 
lOL/or  every  acre  above  seventy  acres,  for  the  residue  of 
ike  said  term,  in  the  same  manner  and  at  the  same  times 
as  ike  said  annual  rent  of  200/.  was  to  be  paid  and  pay 
able. 

Shortly  after  the  execution  of  this  lease,  the  fee-simple 
and  reversion,  expectant  on  the  determination  of  the  lease, 
became  vested  in  the  plaintiff*. 

In  the  year  1822,  the  lease  of  the  said  premises  became 
assigned  to  and  vested  in  the  defendant,  who,  in  that  year, 
entered  into  the  possession  and  occupation  of  the  farm, 
lands,  and  premises,  as  the  tenant  thereof  under  the  said 
lease,  and  he  continued  to  hold  the  same  as  the  lessee  or 
assignee  of  the  lease,  or  as  tenant  thereof,  under  and  sub- 
ject to  the  covenants  contained  in  the  said  lease,  until 
September,  1828,  when  the  term  of  fourteen  years  expired; 
and  the  defendant  paid  the  rent  for  the  premises  to  the 
plaintiff  some  time  before  and  until  the  expiration  of  the 
lease,  when  the  defendant  retired  from  and  quitted  the 
possession  of  the  farm  and  lands. 


V. 

Green. 
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Bjtck.  Ch.  in  Eq.  In  February,  18^,  the  plaintiff  filed  his  bill,  alleging 
1829.^  ^Y^^^  during  the  latter  part  of  the  time  the  defendant  heU 
Jones  and  occupied  the  farm  and  lands,  and  within  the  last  two 
or  three  years  of  the  said  term,  the  defendant  was  guil^ 
of  and  committed  the  various  breaches  of  the  covenants 
contained  in  the  said  lease,  mentioned  and  spemfied  in  the 
bill;  and  that  he  had  mismanaged  and  miscultivated  the 
farm  and  lands  in  the  several  particulars  and  respects 
stated  in  the  bill.  The  bill  further  alleged,  that  the  plain- 
tiff had  sustained  great  loss  and  injury  by  the  mismanage- 
ment of  the  farm,  and  by  the  breaches  of-  the  covenants; 
and  that  the  defendant  had  left  the  farm  and  buildings  ia 
an  impoverished  and  dilapidated  state ;  and  that  the  plaintiff 
had  brought  an  action  against  the  defendant  to  recover 
compensation  for  the  damage  done  to  the  farm,  but  in 
which  he  was  unable  to  proceed  with  effect  without  a  dis-  * 
covery.     The  bill  prayed  a  discovery. 

The  defendant,  as  to  so  much  of  the  bill  as  called  apdn 
him  to  discover  whether  he  had  not  committed  some,  and 
what  breaches  of  the  covenants  or  agreements  contained 
in  the  lease  (so  far  as  such  covenants  and  agreements  re- 
lated to  the  selling,  disposing,  or  carrying  from  off  the 
demised  land  and  premises  any  of  the  hay,  clover,  straw, 
or  turnips,  or  any  of  the  halme  there  arising,  or  to  the 
sowing,  at  any  time  or  times  during  the  last  three  years  of 
the  demise  made  by  the  said  lease,  more  than  seventy  acres 
of  corn  in  any  one  year) ;  and  whether  the  defendant  did 
not  take  and  carry  from  the  farm  and  lands,  and  sell  and  dis- 
pose of  a  great,  or  some  and  what  quantity  of  the  hay, 
straw  and  halme  which  grew  or  was  produced  on  the  famif 
without  bringing  back  a  sufiicient  and  proper  quantity  of 
dung  or  other  manure  for  the  improvement  of  the  land; 
and  whether  the  defendant  did  not,  in  the  three  last  years 
of  his  holding,  or  in  one,  and  which  of  those  years,  plough 
up  and  sow  with  corn,  some  and  what  greater  number  of 
acres  of  arable  land  than  he  was  entitled  to  do,  under  the 
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covenants  and  agreements  in  the  said  lease ;  the  defendant  ^n^A.  Ck,  in  Bq» 
pleaded  the  lease  of  the  16th  August,  1813,  by  which  the     vJ^^^^L. 
several  lands  in  the  plea  described  were  demised  unto        Jones 
the  said  John  Solomon,  his  executors,  administrators  and       qeeek. 
assigns,  from  the  29th  of  September,  1814,  for  the  term  of 
fourteen  years,  yielding  and  paying  therefore,  yearly  and 
every  year,  during  the  said  term,  unto  the  said  Bichard 
Day,  his  heirs  and  assigns,  the  yearly  rent  or  sum  of  SOO/., 
by  equal  half-yearly  payments,,  free  and  clear  of  the  land- 
tax,  and  all  other  rates,  taxes,  deductions,  impositions  or 
abatements  whatsoever,  parliamentary  or  parochial,  (except 
the  property  tax) ;  and  further  yielding  and  paying  unto  the 
said  Richard  Day,  his   heirs  and  assigns,  the  further 
yearly  rent  or  sum  of  20/.  for  each  and  every  acre  of  the 
meadow  or  pasture  land  thereby  demised,  which  should  at 
any  time  or  times  during  that  demise  be  ploughed,  digged, 
broken  up,  or  converted  into  tillage,  contrary  to  the  cove* 
nant  thereinafter  mentioned,  and  so  in  proportion  for  a 
greater  or  less  quantity  than  an  acre,  (except  as  therein  is 
mentioned  and  allowed);  and  by  which  indenture  the  said 
John  Solomon,  for  himself,  hb  executors,  and  administra- 
tors, did  covenant  with  the  said  Richard  Day,  his  heirs  and 
asrigns,  amongst  other  things,  in  manner  following,  that  is 
to  say,  that  he  the  said  John  Solomon,  his  executors  or 
administrators,  should  and  would,  yearly  and  every  year, 
during  the  term  thereby  granted,  inbarn  or  stack  on  the 
said  demised  premises  all  the  com,  grain,  hay,  clover,  or 
other  stover,  which  should  arise  on  the  said  demised  pre- 
mises, or  any  part  thereof,  and  should  not  nor  would  sell, 
dispose,  or  carry  from  off  the  said  demised  lands  and  pre- 
mises, any  of  the  hay,  clover,  straw,  or  turnips,  or  any  of 
the  halme  there  arising,  but  should  and  would  spend  and 
consume,  with  his  and  their  cattle  or  otherwise,  upon  some 
part  of  the  premises  thereby  demised,  and  not  elsewhere, 
all  such  hay,  clover,  straw,  and  turnips,  unless  the  said 
John  Solomon,  his  executors  and  administrators,  should,  for 
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Bxeh,  Ch,  im  Bq,  every  load  of  hay,  clover  or  stover,  straw  or  turnips,  so  sold 
^  or  disposed,  or  carried  from  off  the  said  demised  premises, 
JoNBs  bring,  lay,  spread  and  bestow,  in  a  husband-like  manner,  on 
Orben.  some  part  or  parts  of  the  said  demised  lands  and  premises, 
where  most  wanting,  one  full  waggon  or  cart  load  of  good 
dung  or  lime,  for  bettering  and  improving  the  said  lands,  un- 
der the  penalty  of  5/.  for  every  waggon  or  cart  load  of  hay, 
clover  or  stover,  straw  or  turnips,  so  taken  or  sold  from  off 
the  said  premises ;  and  also,  that  the  said  John  Solomon^  his 
executors  or  administrators,  should  not  nor  would,  at  any 
time  or  times  during  the  last  three  years  of  that  demise, 
sow  more  than  seventy  acres  of  com  in  any  one  year,  upon 
penalty  of  forfeiting  and  paying  to  said  Richard  Day^  his 
heirs  and  assigns,  the  sum  of  10/.  for  every  acre  over  and 
above  the  said  seventy  acres  so  sown,  and  so  in  proportion 
for  every  greater  or  lesser  quantity  than  an  acre;  such  ad- 
ditional rent  to  be  paid  and  payable  for  the  residue  of  the 
said  term  of  fourteen  years,  at  the  times  and  in  the  manner 
therein  before  mentioned  for  the  payment  of  the  said  re- 
served rent  of  200/. 

The  plea  was  supported  by  an  answer. 

Mr.  Treslove  and  Mr.  Robert  Roupell,  in  support  of  the 
bill. — Though  the  remedy  is  at  law  upon  the  covenant,  yet 
it  is  in  the  nature  of  liquidated  damages,  and  not  of  a  penal- 
ty, and  therefore,  for  the  purpose  of  ascertaining  the  da- 
mages, the  plaintiff  is  entitled  to  a  discovery  in  a  Court  of 
Equity.  Rolfe  v.  Peterson  {a\  Aylett  v.  Dodd(b)t 
Benson  v.  Gibson  {c).  Woodward  v.  Gyles  {d)^  Blake  v. 
East  India  Company  (e).  It  has  been  decided  that  where 
a  person,  as  in  the  present  case,  by  his  OMm  agreement, 
subjects  himself  to  a  pajrment  in  the  nature  of  a  penalty, 
if  he  does  a  particular  act,  a  demurrer  to  a  discovery  of 

(a)  2Bro.P.C.Toml.edit.436.  (rf)  2  Vera.  119. 

(6)  2  Atk.  238.  (f)  2  Ch.  C.  199. 

(c)  3  Atk.  395. 
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that  act  will  not  hold.    Richards  v.  Cole,  in  Chancery,  Exch,Ch.inEq, 
1779(a).  .  ^  1829^ 

Jones 

Mr.  Jhrney,  for  the  plea, — This  being  the  case  of  a  green. 
lease  under  seal,  and  not  a  mere  agreement,  the  action 
at  law  must  necessarily  be  for  a  breach  of  covenant,  and 
must  seek  to  recover  the  exact  penal  rent  reserved  and 
made  payable  by  the  lease  and  covenant ;  and  therefore, 
at  law,  the  plaintiff  will  recover  a  penalty,  and  not  damages, 
as  on  an  implied  eusumpsit  The  distinction  between  instru- 
ments under  seal  and  those  which  are  not,  is  now  well 
established:  if  not  under  seal,  the  action  is  on  a  mere 
impUed  oMumpeit,  and  the  damages  appearing  to  be  sus- 
tained, are  recovered;  but  not  so  where  the  instrument  is 
under  seal.  This  was  formerly. so  at  law,  with  respect  to 
actions  on  bonds,  where  the  Courts  only  looked  to  what 
was  under  hand  and  seal,  and  Equity  for  a  length  of  time 
interfered.  In  this  case,  it  is  clear  a  Court  of  law  could 
not  give  any  thing  beyond  the  5L  penalty.  The  form  of 
remedy  which  the  plaintiff  has  taken,  is  one  under  which 
he  can  only  recover  the  penalty,  and  not  damages.  In 
Richards  v.  Cole,  the  tenant  had  expressly  covenanted 
not  to  do  particular  acts,  with  a  proviso  that,  if  he  should 
do  those  acts,  then  he  should  pay  a  given  sum.  In  the 
present  case,  the  proviso  in  the  lease,  that,  if  above  seventy 
aeres  be  ploughed,  10/.  per  acre  shall  be  paid  for  the  resi- 
due of  the  term,  is  absolute,  whether  the  land  be  again 
converted  into  meadow  or  not.  The  land  being  therefore 
tamed  into  com  land  for  one  year,  subjects  the  party  to  a 
penalty  of  10/.  an  acre  for  the  residue  of  the  term,  which 
must  be  clearly  considered  as  a  penalty,  and  not  in  the  na* 
ture  of  damages. 

Lord  Chief  Baron. — This  is  a  case  of  considerable 
consequence;  but  I  do  not  feel  sufRcient  doubt  upon  it 

(a)  Lord  Red.  on  PI.  3rd  edit.  159. 
VOL.  III.  X 
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Exch.  Ch.  in  Eq.  to  take  any  time  to  consider  of  it.  I  have  an  extremely 
^  1829,  ^  gig^j.  opinion  that  this  plea  must  be  over-ruled.  Much 
Jones  controversy  has  arisen  in  this  case  in  consequence  of  the 
Green,  word  "  penalty"  being  used  in  some  parts  of  thelease,  whilst 
in  other  parts  the  words  '^  compensation"  and  "  additional 
rent"  are  used.  I  do  not  think  it  is  a  fair  way  of  treat- 
ing this  case,  to  consider  it  as  depending  upon  the  use  of 
these  words;  but  that  it  ought  to  be  considered  upon  the  na- 
ture and  substance  of  the  stipulations  with  respect  to  each 
other.  Since  the  case  otRolfe  and  PetersoH,  in  the  House 
of  Lords,  in  all  cases  between  the  landlord  and  tenant, 
whether  the  term  used  has  beejfi  '^  penalty"  or  '^  liquidated 
damages,"  or ''  additional  rent,"  or  any  other  similar  expres- 
sion, it  has  always  been  considered,  on  the  authority  of 
that  case,  as  the  rule  of  the  Court,  that  it  should  not  be 
considered  as  a  penalty,  in  order  to  protect  the  defendant 
from  answering,  but  as  stipulated  damages,  or  additional 
rent,  and  as  entitling  the  plaintiff  to  a  discovery  of  the 
transaction.  I  am  the  more  confirmed  in  this,  when  I 
recollect  the  case  of  PulieneyaLiid  Shelion{a);  since  which 
it  has  been  the  constant  habit  of  Courts  of  equity  to  inter- 
pose on  behalf  of  a  party  who  has  been  guilty  of  a  breach 
of  covenant,  by  injunction,  which  they  could  not  do,  if  in 
truth  he  could  in  any  case  protect  himself  from  that  dis- 
covery which  the  Court  of  equity  usually  gives;  and, 
therefore,  I  do  not  care  whether  the  expression  ^*  penalty" 
or  '*  stipulated  damages  "  is  used ;  it  is  the  substance  of  the 
thing  for  which  the  payment  is  intended  to  be  made,  and 
it  is  a  compensation  stipulated  to  be  paid  for  the  misman- 
agement of  the  farm.  It  has  been  said,  and  very  ingeni- 
ously, in  order  to  distinguish  this  from  a  case  referred 
to  in  a  book  of  very  great  authority,  that,  in  that  case,  the 
tenant  had  actually  himself  covenanted  not  to  do  the 
thing  for  which  the  additional  payment  was  to  be  made, 

(tt)  5  Ves.  147,  260. 
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which  the  defendant  has  not  done  here.     Now.  I  will  not  Ej[eh.CfLinEq. 
undertake  to  decide  whether,  by  taking  possession  and     ^  '  > 

holding  under  that  instrument,  the  defendant  is  not  pre-  Jones 
eluded  from  saying  he  did  not  covenant  to  do  those  things.  geebn. 
I  think  he  has  covenanted ;  and  I  think  the  case  comes 
directly  within  the  principle  of  that  mentioned  by  Lord 
Redesdale,  in  that  respect;  but  if  he  has  not  covenanted, 
the  action  cannot  be  maintained:  whilst,  if  I  were  to  al* 
low  this  plea,  it  would  prevent  the  Court  of  law  from 
giving  the  plaintiff  that  remedy  which  he  is  entitled  to,  if 
there  is  such  a  covenant.  If  the  defendant  chooses  to  come 
here,  and  say  there  are  penalties,  and  I  am  desirous  to 
know  the  quantum  damnificatus,  then  it  is  competent  for 
this  Court,  or  any  Court,  to  take  the  same  course  under 
these  circumstances,  which  the  House  of  Lords  did  in  the 
case  of  Rolf  and  Peter sout  to  ascertain  whether  these  are 
not  stipulated  damages,  or  whether  they  are  penalties,  in 
which  a  Court  of  Equity,  as  a  Court  of  Equity,  will  inter- 
pose and  direct  an  issue  to  ascertain  the  quantum  damui- 
Jieatus.  I  think,  that  to  pursue  any  other  course  would 
be  an  extremely  inconvenient  one  to  persons  standing  in 
the  relative  situation  of  landlord  and  tenant,  as  it  would 
have  the  effect  of  protecting  the  tenant  from  paying  that 
additional  rent  which  he  has  contracted  to  pay.  I  think  I 
should  do  very  great  mischief  and  injustice  to  the  landlord, 
if  I  protected  the  defendant  from  this  discovery;  and, 
therefore,  I  think  the  plea  should  be  over-ruled. 

Plea  over-ruled. 


Gaskell  v.  Gaskell.  ^"^  11'*- 

jThE  Master  having  made  his  report  in  this  case,  ex-  This  Court  does 
ceptions  were  taken  to  it  on  the  part  of  the  defendant  for  the  opinion 

of  a  Court  of 
law,  as  the 
Court  of  Chancery  does,  but  only  directs  the  matter  to  be  beard  be&re  the  full  Court. 
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Exeh.Ch,mEq.  Betty  Gaskell,  and  those  exceptions  now  coming  on  to  be 

^  argued — 

Gaskell  .  . 

V, 

Gaskell.  •  Mr.  Spence  and  Mr.  Lowndes,  for  the  defendant  BeUy 
Gaskell^  requested  to  have  the  question  of  appropriation 
put  into  a  train  for  trial  in  a  Court  of  law;  and  suggested 
that  a  case  should  be  sent  to  the  Court  of  Common  Pleas. 

The  Lord  Chief  Baron  said — That  course  never  had 
been,  and  he  did  not  think  it  could  be  taken  in  this  Court 
The  only  thing  he  could  do,  would  be  to  direct  the  excep- 
tions to  be  set  down  for  hearing  before  the  whole  Court. 

It  was  subsequently  stated,  that  the  plaintiff  had  insti- 
tuted a  suit  in  respect  to  the  same  matters  in  the  Court  of 
Chancery;  upon  which  the  Lord  Chief  Baron  observed, 
that,  under  the  circumstances,  he  would  over-rule  the  ex- 
ceptions. .  Ue,  at  the  same  time,  did  not  think  the  parties 
at  all  to  blame  in  going  to  the  Court  of  Chancery,  as  that 
Court  could  put  the  matter  into  a  course  for  trial  at  law, 
which  this  Court  could  not. 


END  OF  EASTER  TERM  AND  SITTINGS  AFTER. 
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MEMORANDA. 


IN  the  vacation  after  Easter  Term,  Sir  Nicholas  Con- 
yngham  Tindal,  Knt.,  his  Majesty's  Solicitor-General,  was 
appointed  Chief  Justice  of  the  Court  of  Common  Pleasy 
in  the  room  of  the  Right  Honourable  Sir  William  Draper 
Best;  who  was  created  a  Peer  of  the  United  Kingdom,  by 
the  title  of  Baron  Wynford,  of  Wynford  Eagle,  in  the 
county  of  Dorset. 

Sir  James  Scarlett,  Knt.,  was  re-appointed  his  Majesty's 
Attorney-General,  upon  the  resignation  of  Sir  Charles 
WethereU,  Knt. ;  and  Edward  Burtenshaw  Sugden,  Esq., 
was  appointed  his  Majesty's  Solicitor-General,  upon  the 
promotion  of  Sir  N.  C  Tindal,  Knt.,  and  was  knighted. 

In  the  course  of  this  Term,  William  Henry  Tinney, 
Thomas  Pemberton,  James  Lewis  Knight,  Esqrs.,  and 
the  Honourable  Charles  Ewen  Law,  were  respectively 
created  his  Majesty's  counsel  learned  in  the  law,  and  took 
their  seats  within  the  bar  accordingly. 
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Winter  r.  Charter. 

Where,  upon  |  HIS  was  an  action  on  the  case,  brought  by  the  plaintiff 

a  ^mpike^road  ^g^u^st  the  defendant,  for  prostrating  and  renoving,  and 

•J^^*"*^  suffering  and  permitting  to  be  prostrated  and  remoyed, 

completed,  but  parts  of  a  Certain  hedge  and  fence  lying  between  certain 

road  was  stop-  closes  of  the  plaintiff  and  the  defendant;  it  was  admitted 

S^tecs  *by  the  ^^^^  ^^^  hedge  and  fence  belonged  to  the  said  defend- 

permission  of  i?M  ant,  and  that  he  had  always  kept  up  and  maintained  the 

broke  down  his 

fence  to  make  a  Same.  The  declaration  also  contained  counts  for  permit- 
new*^d^the  ^"g  ^^^  said  fence,  after  the  tame  had  been  prostrated 
ci<Meofif.,  but    j^^j  removed,  asrainst  the  will  and  consent  of  the  said 

did  not  put  up  . 

a  gate  or  fence  plaintiff,  to  be  and  Continue  prostrated  and  removed;  by 
latter  dose:—  mcans  whcrcof  the  plaintiff*s  cattle  strayed  through  the 
^^l^:^"!^     8*iJ  defects,  and  thence  and  over  the  said  ^lefendafit'iB 

trustees  were  ' 

wrong-doers,      closc,  unto  and  iiito  a  certain  public  highway,  aMi  ^bo 

and  that  B,  was  iti^ni.  i  ^  i  «  *% 

responsible  for    Other  cattle,  lawfully  being  and  passing  along  the  said 

highway,  strayed  over  the  said  defendant's  dose,  and  unto 
and  into  the  said  plaintiff's  close. 

The  action  was  tried  at  the  last  Sttrnmer  Assises,  at 
Wells 9  before  Littledale,  J.,  when  a  verdict  Was  found  for 
the  plaintiff,  with  Is.  damages,  subject  to  the  opinion  of 
the  Court  upon  the  following  case : — 

'*  The  plaintiff  WHS  owner  and  occupier  of  a  close,  Ctfiiled 
f  Rook's  Cctstle,  and  the  defendant  oWner  and  occnfner 
of  a  cloee,  called  Higher  Field,  otherwise  Linhay  Field, 
both  in  the  county  of  Somerset.  These  closes  were  sepH- 
rated  from  each  other  by  a  fence  or  hedge,  which  the  de- 
fenditnt  was  bound  to  repair,  and  both  abutted,  lo  the 
sMth,  upon  &  certain  public  turnpike  road,  foMi^riy 
the  Tatmion  turfipike  road,  leading  from  Tmmkm  to 
Hixrlrow  Gate:  the  access  to  the  said  d^e  of  the  Mrid 
plaintiff  was  by  a  gate  opening  into  the  said  road.  By  a 
certain  order  of  the  commissioners  of  the  Tauni&H  Tinrn- 


their  acts. 
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pike  Roads^  bearing  date  6th  June,  1826,  it  was  ordered  «'«?*•  of  pum, 
that  a  new  line  of  turnpike  road  should  be  made,  leading  > 

from  the  south-eastern  comer  of  a  certain  close,  called  Winter 
Lyneh^ve- Acres y  near  the  Leihbridge  Arms  Inn,  to  a  omartbr. 
certain  beech  tree  in  the  said  road  from  Taunton  to  Hart^ 
row  Gate  aforesaid,  in  a  direction  to  the  north  of  the  said 
closes  of  the  plaintiff  and  defendant;  which  new  road  was 
to  pass  immediately  contiguous  to  the  north-east  angle  of 
the  said  plaintiflTs  close.  By  the  same  order,  the  old  line 
of  turnpike  road  was  ordered  to  be  stopped  up,  and  the 
land  and  soil  thereof  to  be  vested  in  Sir  71 B.  Leihbridge, 
Bart.;  but  the  former  part  of  the  said  order  only  was  con- 
finned  upon  appeal  to  the  Quarter  Sessions,  and  the  old 
tampikeroad,atthe  time  in  question,  remained  open  to  the 
public,  no  subsequent  order  having  been  made  for  the 
purpose  of  stopping  it  up.  The  new  line  of  road  was 
fiNthwith  executed;  and,  by  an  order  in  writing,  of  the 
commissioners  of  the  said  road,  bearing  date  tiie  4<th 
December y  18^7,  it  appeared  that  the  report  of  a  commit- 
tee appointed  by  the  said  commissioners,  stating  that  the 
■aid  new  road  was  completed  in  a  substantial,  sufficient, 
and  workman-Jike  manner,  was  received  and  approved. 
By  a  subsequent  order  of  the  said  commissioners,  bearing 
dale  the  said  4th  December ,  1 827,  it  was  ordered  that  a  pas- 
sage or  way  should  be  opened  from  the  said  new  road  to 
the  said  plaintiff's  said  close,  called  Rook's  Castle^  through 
the  hedge  and  ditch  of  the  said  close  of  the  said  defendant, 
he,  the  said  defendant,  having  cdnsented  to  the  same  in  a  ^ 
paper  writing  produced  at  the  meeting  of  the  said  commis- 
sioners, at  which  the  said  last-mentioned  order  was  made. 
The  said  consent  in  writing  of  the  said  defendant  was  un- 
stamped, and  in  the  terms  following :  *'  I  hereby  consent  that 
the  commissioners  of  the  Taunton  Turnpike  Road,  or  any 
other  person  or  persons,  may  enter  a  dose  of  land  belong- 
ilig  to  me  in  the  parish  of  Bishop's  Lydland,  in  the  county 
of  Somersety  called  the  Higher  Field,  ot^erwiste .  the  lAn* 
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ExeK  of  Pha»,  hay  Field^  and  there  to  take  down  a  sufficient  part  of  tile 
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fence  or  hedge,  at  the  north-west  comer  of  the  said  field 
or  ground,  adjoining  and  abutting  as  well  to  a  close  of  land 
called  Hookas  Castle,  in  the  occupation  of  Mr.  John  Wmier, 
as  also  to  the  new  line  of  the  Taunion  Turnpike  Road,  run- 
ning in  a  northerly  line  from  a  field  called  Lynch-five" 
Acres^  towards  and  unto  a  beech  tree,  in  the  parish  of 
Cootnbe  FloreyJ*  This  paper  was  dated  the  4th  of  De- 
cember, 1827.     And  was  signed  by  the  defendant. 

*'  Before  this  time,  application  had  been  made  to  the 
defendant,  for  his  consent  to  make  the  opening  throu^ 
his  hedge  into  the  plaintifi*'s  close,  that  the  commiB- 
sioners  might  be  enabled  to  stop  up  the  old  turnpike 
road  leading  from  Taunion  to  Hartrow  Gate  as  aboTe* 
mentioned.  On  the  10th  of  the  said  month  of  December, 
the  hedge  and  fence  of  the  said  defendant  were  removed, 
and  a  part  of  the  ditch  filled  up,  by  the  surveyor  of  the 
Taunton  Turnpike  Road,  and  by  the  directions  of  the 
commissioners  of  the  said  road,  leaving  an  open  space  su& 
ficient  for  a  gate  and  post,  and  opening  a  direct  conmiuni* 
cation  with  the  said  new  road,  across  and  over  the  site  of 
the  said  hedge  so  removed.  The  said  surveyor  told  the 
said  plaintiff,  that  what  he  had  done,  was  by  the  direction 
of  the  trustees  of  the  road,  and  shewed  a  copy  of  the  above 
last-recited  order;  the  said  surveyor  added,  that  if  the  said 
plaintiff  would  lend  him  a  couple  of  hurdles,  he,  the  said 
surveyor,  had  a  man  who  would  take  them  and  put  them 
up  in  the  gap,  to  prevent  the  stock  from  escaping;  the 
plaintiff,  however,  refused,  and  added,  that  he  had  a  gate 
already  from  the  old  road  into  RooVs  Castle  Field.  No 
conveyance  of  the  site  of  the  said  hedge  and  ditch,  so  re- 
moved, or  the  space  between  the  said  plaintiff's  close  and 
the  said  new  road,  was  ever  executed  by  the  said  defend- 
ant to  the  said  commissioners,  nor  was  any  other  authority  or 
licence  whatsoever  given,  except  the  consent  in  writing 
aforesaid ;  nor  had  any  licence  or  consent  been  given  by 


311 


TRINITY  TERM,  10  GEO.  lY. 

the  said  defendant  to  the  said  plaintiff,  to  place  any  gate  ^  •{^*^' 
or  fence  upon,  or  to  pass  over  the  site  of,  the  said  hedge 
and  ditch,  being  the  defendant's  close,  unto  and  into  the 
said  new  road;  and  it  appeared  that  the  said  plaintiff 
could  erect  no  sufficient  gate  or  fence,  in  order  to  prevent 
the  cattle  in  his  said  close  from  straymg,  or  cattle  from 
without  entering  therecHi  across  the  said  gap,  without 
placing  the  same  upon  or  over  part  of  the  site  of  the  hedge 
and  ditch  so  removed ;  and,  that  neither  the  said  commis- 
sioners, nor  the  said  defendant,  had,  after  the  removal  of 
the  said  hedge,  erected,  or  caused  to  be  erected,  any  hedge 
or  fence  upon  the  spot  where  the  old  hedge  and  ditch  had 
been  removed  and  filled  up,  nor  had  any  application  been 
made  by  the  said  plaintiff  to  the  said  defendant  or  the  said 
commissioners,  upon  the  subject;  but  the  plaintiff's  close 
remained  and  continued  from  thence  until  the  commence- 
ment of  the  said  action,  and  at  the  time  of  the  trial  remain- 
ed open  and  exposed  to  the  said  new  turnpike  road."    The 
question  for  the  opinion  of  the  Court  was,  whether,  under 
these  circumstances,  the  plaintiff  was  entitled  to  maintain 
his  action. 

Jeremy  J  for  the  plaintiff. — It  is  found  by  the  case,  that 
the  defendant  was  personally  liable;  and  until  his  interest 
be  devested,  his  liability  will  continue.  To  get  rid  of  that 
liability,  the  defendant  must  shew  either  that  he  has  part- 
ed with  the  possession  of  the  close  to  which  the  liability 
attaches,  so  as  to  transfer  the  liability,  or  that  what  has 
been  done,  was  done  in  pursuance  of  some  legislative 
authority.  Now,  the  licence  does  not  amount  to  a  trans- 
fer of  the  possession ;  and  that  being  so,  it  is  clear  that  an 
action  upon  the  case  may  be  maintained  against  one  who, 
being  liable,  licenses  another  to  prostrate  his  fence.  In 
this  view,  the  language  of  the  licence  is  very  material,  it 
does  not  amount  to  a  dedication,  nor  does  it  confer  a  right 
of  way ;  it  gives  the  plaintiff  no  permanent  interest,  but  may, 
at  any  moment,  be  determined  at  the  caprice  of  the  de- 
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Exch.  of  Pkat,  fendant.     Can  the  act  then  be  justified  by  any  legislatiTe 
^  '  >     authority  ?  To  prove  this,  it  must  be  shewn  that  the  tru»- 
WiNTER        tees  have  authority  to  make  a  passage  from  the  new  road; 
CB4RTER.      ^"^  ii\9iti  having  that  power,  they  have  strictly  porsnedit 
The  trustees  have  no  such  authority.     The  stat.  9  Geo.  4, 
c.  126,  s.  88,  upon  which  the  defendant  relies,  after  pro- 
viding that  when  any  turnpike  road  shall  be  diverted,  and 
the  new  road  made,  the  new  road  shall  be  subject  to  the 
same  regulations  as  the  old,  and  that  the  old  road  shall  be 
stopped  up  and  sold,  enacts,  that  if  such  old  road  shall 
lead  to  any  lands,  &c.  which  cannot,  in  the  opinion  of  the 
trustees,  be  conveniently  accommodated  with  a  passage 
from  the  new  road,  '^  which  passage  they  are  hereby  au- 
thorized to  order  and  lay  out  if  they  find  it  necestory,** 
then  the  old  road  is  to  be  sold,  subject  to  the  right  of  way 
to  such  lands,  &c.     Now,  the  power  to  make  a  passage, 
conferred  by  this  section,  can  only  apply  to  cases  in  which 
that  accommodation  may  be  made  by  contiguity,  and  must 
be  inapplicable  to  lands  which  do  not  come  in  contact  with 
the  new  road ;  for,  if  the  trustees  may  go  over  any  portion  of 
the  land  of  a  third  person,  they  may  make  the  passage 
over  a  whole  field ;  and  if  over  one,  why  not  over  several. 
For  this  purpose,  they  have  no  authority  to  acquire  land 
by  purchase,  much  less  to  make  the  passage  over  the  pro- 
perty of  third  persons.     At  all  events,  as  the  old  road  was 
not,  at  the  time,  stopped  up,  and  no  order  for  that  pur- 
pose was  then  in  existence,  there  could  be  no  necessity 
for  a  passage;  and,  therefore,   in  the  greatest  latitude  of 
construction,  this  clause  could  confer  no  authority.     But, 
conceding  that  the  word  '^passage"  may  comprehend  a 
branch  road,  still  the  trustees  have  not  pursued  their  au- 
thority.    Their  first  duty  was  to  secure  to  the  plaintiff  a 
permanent  right  of  way,   which  they  have  not  done;  for  H 
mere  parol  licence  is  revocable  at  will.     By  the  provisions 
of  the  Stat.  4  Geo.  4,  c.  95,  s.  66,  they  were  bound  to 
fence  and  protect  the  lands  adjoining   from  trespasses; 
this,  likewise  they  have  neglected  to  do.     Not  having 
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complied  with  the  providona  of  the  statute,   they  are  ^«*-  </  ^'«w» 

wropg-doers;  and  a9  there  can  be  no  obligation  upon  them,     ^ 

the  land  not  being  required  for  the  new  road,  the  defend-       Winter 

Vm 

ant,  who  authorised  thia  act,  is  properly  responaible.  CHAaTSR. 

Rogers,  for  the  defendant.-^ Although  the  question  is 
of  inconsiderable  moment,  the  principle  ia  of  great  import- 
ance ;  for,  if  these  acts  be  construed  rigidly,  the  intention 
of  the  Legislature  can  never  be  carried  into  effectt  The 
defendant  is  Justified,  if  the  trustees  had  jurisdiction;  and 
even  though  they  ei^ceeded  their  jurisdiction,  the  defend- 
ant is  relieved,  under  the  circumstances,  from  all  liabili- 
ty. The  new  road  having  been  completed,  the  trustees 
bad  authority  to  make  the  passage,  under  the  statute 
3  Geo.  4,  c.  126,  s.  88.  It  is  said,  however,  that  the  old 
road  had  not  been  stopped  up,  and  that,  therefore,  there 
was  no  necessity  for  the  passage,  and  the  ulterior  powers 
of  the  trustees  did  not  arise.  It  was  absolutely  necessary 
to  make  the  passage  before  the  old  road  was  stopped ;  for, 
otherwise,  it  would  be  a  good  objection,  upon  an  appeal, 
to  say,  that,  by  stopping  up  the  old  road,  all  access  to  the 
close  would  be  taken  away.  To  say  that  the  old  road  must 
be  stopped  up  before  the  new  communication  ismade,  wouhl 
be  in  violation  of  a  plain  enactment,  for,  until  the  access  had 
been  made,  the  road  could  not  properly  be  stopped  up.  But 
it  is  immaterial  which  precedes,  where  the  trustees  act  bond 
fide.  The  question  of  priority  is  properly  in  their  discre- 
tion; and  the  case  of  De  Beauvoir  v.  Welch  (a),  shews 
that  in  such  cases  their  discretion  is  plenary.  Indeedi  by  the 
completion  of  the  new  road,  the  old  road  is  virtually  stopr 
ped  up,  3  Geo.  4,  c.  125,  s.  86,  and  the  necessity  of  an 
order  U  dispensed  with.  This  power  of  the  trustees  must 
be  exercised  according  to  the  exigency  of  the  case,  and 
the  convenience  of  all  parties.  It  would  be  absurd  to  limit 
it  to  the  single  case  of  a  close  abutting  upon  the  road; 

(a)  1  M.  &  R.  81;  7  B.  &  C.  266. 
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Exek.  of  Pkat,  and  in  the  statute  no  words   warrant  that  construction. 
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It  is,  however,  said,  that  the  plaintiff  has  acquired  no  per- 
manent interest  in  the  way,  and  that,  therefore,  the  trus- 
tees have  not  acted  within  the  scope  of  their  authority. 
By  the  83rd  sect,  they  are  empowered  to  purchase  lands, 
but  are  not  compellable  to  do  so,  if  they  can  otherwise  ac- 
quire a  right;  and,  upon  the  principle  which  decided  the 
case  of  Holtts  v.  Goldfinch  (a),  it  is  clear  that  a  right  may 
otherwise  be  acquired.  That  right  has,  in  this  case,  he&t 
acquired  by  the  consent  of  the  defendant,  and  by  the  order 
of  the  trustees,  which,  unappealed  against,  is  final  and 
conclusive,  4  Geo.  4,  c.  95,  s.  87.  It  must  be  admitted, 
that  the  trustees  have  been  guilty  of  a  nonfeasance  in 
omitting  to  fence  the  road ;  but  the  defendant,  having  re- 
linquished all  his  right  by  his  licence  and  omission  to  ap- 
peal, cannot  be  answerable  for  their  nonfeasance. 

Jeremy  replied. 

Alexander,  L.  C.  B. — The  allegation,  upon  the  part  of 
the  plaintiff,  is,  that  the  defendant  is  bound  by  law  to 
maintain  a  fence  which  protects  his  field,  that  the  defendant 
has  not  done  so,  but  that,  on  the  contrary,  some  person,  by 
his  authority,  and  by  his  consent,  has  prostrated  that  fence, 
so  that  the  field  remains  unprotected.  Upon  this  state- 
ment there  is  a  clear  primdfacie  case,  which  requires  an  an- 
swer ;  and  the  answer  which  the  defendant  gives  is,  that  the 
act  complained  of  has  not  been  done  by  him,  but,  with  his 
consent,  by  some  other  person,  who  is  authorized  by  l^;i8- 
lative  authority  to  do  the  act.  The  defendant  takes  upon 
himself  the  burthen  of  shewing  that  the  act  was  authoriied 
by  legislative  enactment,  and  it  is  incumbent  upon  him  to 
shew  that  authority.  By  the  S3rd  section  of  the  statute  S 
Geo.  4,  c.  125,  the  trustees  are  invested  with  powers  to  alter 
roads;  and  then  follows  the  88th  section,  by  which,  if  at 

(a)  1  B.  &  C.  205;  2  D.  &  R.  316. 
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all,  this  act  must  be  justified.  That  section  enacts,  "  that  Bxek.  of  Pieat, 
when  any  turnpike  road  shall  be  diverted  or  turned,  and  n^..^^^ 
the  new  road  shall  be  made  and  completed,  such  new  road  winter 
shall  be  in  lieu  of  the  old  road,  and  be  subject  to- all  the  cuarter. 
provisions  and  regulations  in  any  act  of  Parliament  con- 
tained, or  otherwise,  to  which  the  old  road  was  subject, 
and  shall  be  deemed  and  taken  to  be  a  common  highway, 
and  shall  be  repaired  and  maintained  as  such;  and  the 
old  road  shall  be  stopped  up,  and  the  land  and  soil  there* 
of  shall  be  sold  by  the  trustees  or  commissioners  to  some 
person  or  persons  whose  land  adjoins  thereto,  as  in  the  act 
is  mentioned  with  regard  to  pieces  of  land  not  wanted." 
And  then  follows  the  provision  which  applies  more  closely 
to  this  subject:  "  but  if  such  old  road  shall  lead  to  any 
lands,  house,  or  place,  which  cannot,  in  the  opinion  of  the 
trustees  or  commissioners,  be  conveniently  accommodated 
with  a  passage  from  such  new  road,  which  they  are  here- 
by authorized  to  order  and  lay  out  if  they  find  it  necessary, 
then,  and  in  such  case,  the  old  road  shall  be  sold,  but  subject 
to  the  right  of  way  arid  passage  to  such  lands,  house,  or 
place  respectively."  Upon  this  latter  provision,  this  ques- 
tion depends.  Now,  it  appears  to  me,  that  this  particular 
case  is  not  specifically  provided  for  by  this  section ;  because 
the  framers  of  the  act  had  nothing  in  view  beyond  the 
mere  making  of  a  road  to  the  particular  place,  and  the  ne- 
cessity of  breaking  through  the  land  of  a  third  person  did 
not  occur  to  them.  It  must  be  indifferent  to  the  parties 
in  what  manner  this  passage  is  made,  provided  the  plain- 
tiff be  put  in  the  same  situation  in  which  he  was  before  the 
road  was  diverted ;  and  it  is,  therefore,  surprising,  how 
this  question  has  arisen.  But  he  ought  to  be  put  in  the 
same  situation.  He  complains,  however,  that  he  has  been 
inconvenienced ;  that  they  have  not  put  the  gate  and  fence 
to  protect  his  field;  and,  in  short,  that  they  have  not  given 
him  the  way.  Now,  although  this  inconvenience  does  not 
proceed  from  the  immediate  act  of  the  defendant,  yet,  as 
he  authorized  the  trustees  to  commit  it,  he  should  have 
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Exeh.  of  pum,  stipulated  that  it  should  be  done  in  such  a  manner,  thai 
^^^^'  the  obligation  cast  upon  him  by  law  might  be  complied 
with.  He  has  not  provided  for  that;  and,  as  the  trustees 
had  no  authority  to  make  the  passage  over  his  land  withoirt 
his  consent,  they  must  be  taken  to  be  his  agentsj  and  he  is 
responsible  for  their  acts.  Upon  this  ground,  without  ex- 
amining the  other  questions,  upon  which  much  might  be 
said,  I  am  of  opinion  that  this  action  is  maintainable. 

Garrow,  B.,  was  of  the  same  opinion. 

HuLLOCK,  B. — I  am  of  opinion  that  this  action  was,  un- 
der the  circumstances,  sustainable,  and  that  the  verdict  ti 
right.  This  is  an  action  on  the  case,  complaining  tliat  a 
certain  fence  running  through  the  fields  of  the  plaintiff 
and  defendant,  to  the  repair  of  which  the  defendant  is  ad- 
mitted to  be  liable,  has  been  permitted  to  be  prostrated  and 
broken  down,  by  means  of  which  the  plaintiff  has  austained 
an  injury.  Were  there  no  other  circumstances  in  the  case, 
the  action  would  be  clearly  maintainable.  But  the  defend- 
ant says,  the  act  of  which  you  complain  does  not  originate 
with  me,  but  is  to  be  ascribed  to  the  trustees,  who  are  fiiUy 
warranted  by  act  of  Parliament  in  doing  that  which  they  did. 
If  that  could  be  made  out,  it  would  amount  to  a  complete 
defence  in  point  of  law ;  but  it  has  not  been  established* 
The  order  of  the  trustees  to  stop  the  old  road  was  coram 
non  judice,  for  their  jurisdiction  in  that  respect  did  not 
arise  until  the  new  road  was  completed;  notwithatandi^g 
which,  an  order  was  made  to  divert  and  to  stop  the  old 
road,  at  one  and  the  same  time.  Were  it  necessary,  upon 
the  present  occasion,  to  give  any  opinion  upon  their  au- 
thority to  stop  up  the  old  road  now,  I  should  feel  little 
difficulty  in  saying,  that  they  have  that  power,  either  abso- 
lutely, or  subject  to  certain  restrictions.  In  this  respect 
they  must  exeixise  a  discretion  as  to  reserving  a  public  or 
private  right  of  way;  for,  by  the  act  of  Parliament,  the  oU 
road  cannot  be  stopped  up  or  sold,  unless  a  new  passage  can 
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be  conveniently  attained  to  the  lands  adjmning.     There  Rtch.  of  pieas, 
is  now  nothing  to  prevent  the  trustees  from  stopping  up     ^      ^^'  ^ 
the  old  roady  either  absolutely  or  conditionally.     But  the       winter 
question  is^  whether,  the  old  road  not  having  been  stopped  ^' 

up,  the  trustees  vrere  justified,  by  the  88th  section,  in  the 
coorae  vrhich  they  have  pursued.  It  seems  to  me,  that 
they  have  exceeded  their  authority.  Admitting,  for  the 
argument,  that  they  had  a  right  to  open  this  way  into  the 
field  of  the  plamtiff,  still  they  had  no  right  to  leave  it  in 
the  state  in  which  they  did  leave  it.  They  had  no  right 
to  impose  upon  the  plaintiff  the  necessity  of  making  a  gate, 
or  of  incurring  any  expense,  he  having  a  road  which  he 
was  entitled  to  by  law,  and  had  always  enjoyed.  It  might 
have  been  different  had  they  opened  the  gap  and  put  a 
gate  there.  But  it  is  clear,  the  Legislature  contemplated 
that  the  trustees  were  bound  to  protect  the  inclosures, 
when  an  act  of  this  description  was  done,  as  is  evident 
from  the  66th  section  of  the  4  Geo.  4,  c.  95,  which,  al- 
though not  in  terms  applicable  to  this  subject,  is  sufficient 
to  shew  upon  whom  the  Legislature  intended  to  throw  the 
expense  of  fencing,  when  necessary  in  consequence  of  an 
improvement  of  the  road.  Nothing  of  this  kind  has  been 
done,  but,  on  the  contrary,  the  close  of  the  plaintiff  has 
been  left  open  and  exposed.  It  is  said,  that  there  is  an 
order  to  make  this  passage,  which,  not  having  been  ap- 
pealed against,  is  final.  But,  if  the  order  was  extra-judi- 
cial, and  they  had  no  authority  to  make  it,  the  consent  will 
be  inoperative  to  confer  an  authority,  and  the  question 
comes  to  the  same  point,  had  they  jurisdiction.  Without 
deciding  whether  the  trustees  were  premature  in  the  course 
which  they  pursued,  or  whether  they  were  authorized  at  all, 
the  ground  of  my  decision  is,  that,  if  they  were  authorized, 
they  have  not  done  that  which,  by  the  act  of  Parliament, 
they  were  bound  to  do.  They,  therefore,  were  wrong- 
doers, and  the  defendant,  who  licensed  their  act,  is  answer- 
able for  the  consequences,  and  liable  in  thb  action. 
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Vauohak,  B. — I  am  of  the  same  opinion.  The  liaUlity 
of  the  defendant  is  admitted,  unless  he  be  discharged  by  the 
act  of  the  trustees.  In  the  highest  iand  lowest  offences  all 
are  principals,  and  if  the  defendant  authoriased  the  act  of  the 
trustees,  it  must  be  considered  in  the  same  manner  as  if  it 
were  done  by  his  own  hand.  This  brings  it  to  the  questioD, 
whether  the  trustees  had  authority  to  do  the  act  complain* 
ed  of.  It  appears,  however,  that,  whatever  might  have 
been  their  authority,  they  have  not  exercised  it  according 
to  the  powers  given  to  them  by  law.  If,  by  the  88th  sec- 
tion, they  had  power  to  make  the  opening,  they  were  not 
justified  in  leaving  it  as  they  did,  irithout  fencing  and  pro- 
tecting it  from  the  road  and  adjoining  close.  Upon  this 
short  ground,  I  think  that  the  action  is  maintainable. 


Postea  to  the  plaintiff. 


WicKENs  r.  Evans. 

An  agreement  A  SSUMPSIT.  The  first  count  of  the  declaration  stated, 
penons  carry-  that,  before  and  at  the  time  of  making  the  articles  of  agree- 
o^^r^kMdbox  ^^^^f  ^^^  *^®  promise  and  undertaking  of  the  said  defend- 

makers,  and  tra- 
vellingybythem- 
aelves  and  their 

aernuitt,  into  various  parti  of  England,  to  vend  trunks  and  boxes,  to  divide,  and  not  Interfere 
with  certaindistricts  of  theseveral cities,  boroughs,  towns,  and  villages,  as  set  forth  by  them  on  Bmtki* 
Pott'imap  of  England!  and  that  each,  during  his  life,  by  himself,  and  his  agents  duly  antboriscd, 
shall  travel  into,  to  sell  trunks  and  boxes  in  his  way  of  business,  without  any  intermptioa 
ever,  byeither  of  the  other  two,  during  their  joint  lives,  in  certain  cities,  boroughs,  towns, 
villages,  and  not  to  suffer  any  goods  in  the  said  trade  to  be  manufactured  at  their  respective 
or  warehouses,  or  to  be  sent  from  their  respective  shops,    houses,  or  warehouses,  or  from  any 
other  place,  for  the  purpose  of  being  sold  or  disposed  of  on  the  ground  to  be  travelled  by  the  ocIkt 
parties  thereto;  and  not  to  aid  or  assut  any  person  to  oppose  all,  or  any,  and  dther  of  the  putiei; 
and  not  to  purchase  any  tea  chest  or  chests,  black  or  green,  at  a  higher  price  than  6d,  or  Bd.  eadi 
in  Oxford;  and  in  case,  at  any  time,  during  their  joint  lives,  any  person  or  persons  shall  set  af 
and  oppose  any  or  either  of  the  parties,  to  meet  together,  and  enter  into  such  mutual  agreement, 
to  the  intent  therein  agreed  to,  as  shall  be  beneficial  to  the  mutual  interests  of  the  parties,  it  being 
declared  to  be  their  intentions  not  to  do  any  act  prejudicial  to  the  interests  of  each  other,  bat  to  md 
and  assist  each  other  in  their  said  trade  and  businesf ,  to  the  utmost  of  their  power,  does  not  oper- 
ate in  general  restraint  of  trade,  and,  as  an  agreement  contemplating  a  partial  restrmint  only,  b 
founded  on  a  sufficient  and  valid  consideration.     Therefore,  counts  setting  forth  the  same,  and 
averring,  by  way  of  breaches,  that  the  defendant  travelled  into  the  districts  of  the  plaintiff,  and  sold 
boxes  therein: — Held  good,  on  general  demurrer. 
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ant  thereinafter  next  mentioned,  the  said  plaintiff  was  a  Bxek,  of  pimm, 
box-roakery  and  the  trade,  business,  and  calling  of  a  box-  ^^29. 
maker  had  used,  exercised,  and  carried  on,  and  still  did  use, 
exercise,  and  carry  on,  to  wit,  at  Oxford,  in  the  county  of  Ox- 
ford; and  whereas,  before  and  until  the  making  of  the  said 
articles  of  agreement,  the  said  plaintiff,  from  time  to  time, 
travelled,  by  himself  and  his  servants,  into  various  parts 
of  the  country,  and  of  the  several  districts  in  the  said  ar« 
ticles  of  agreement  mentioned  and  referred  to,  for  there 
vending  trunks  and  boxes,  by  him  made  in  his  said  trade, 
business,  and  calling;  and  the  said  defendant  and  one 
William  Fletcher  also  severally  and  respectively  exercised 
and  carried  on  the  said  trade,  business,  and  calling  of  box- 
makers,  and,  severally  and  respectively,  travelled  into  va- 
rious parts  of  the  country  and  of  the  several  districts  afore- 
said, for  there  severally  and  respectively  vending  and 
selling  trunks  and  boxes,  to  wit,  at  Oxford  aforesaid,  in 
the  county  aforesaid ;  and  thereupon,  theretofore,  to  wit, 
on  &C.,  at  &c.,  by  certain  articles  of  agreement,  bearing 
date  a  certain  day  and  year,  to  wit,  &c.,  then  and  there 
made  and  entered  into,  between  the  said  William  Fletcher , 
of  the  first  part;  the  said  defendant,  of  the  second  part; 
and  the  said  plaintiff,  of  the  third  part ;  reciting,  that,  where- 
as the  said  William  Fletcher ,  Daniel  Evans,  and  Joseph 
Widens  had ,  for  several  years  last  past,  travelled  into  various 
parts  of  the  country,  vending  trunks  and  boxes  for  sale,  but, 
on  account  of  the  inconvenience  and  loss  which  they  several- 
ly acknowledged  to  sustain,  by  reason  of  their  exercising 
their  trade  and  calling  in  places  which  they  wished  to  keep 
separate  and  distinct  from  each  other,  they,  the  said  fFil- 
liam  Fletcher,  Daniel  Evans,  and  Joseph  Wickens,  had, 
in  consideration  thereof,  agreed  to  divide  the  same,  and 
enter  into  the  terms  and  conditions  thereinafter  mentioned 
relative  to  such  division,  (that  is  to  say),  the  said  William 
Fletcher f  Daniel  Evans,  and  Joseph  Wickens  did  thereby. 
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Aneft.  pf  Pka$,  severaUy  and  respectively,  agree  with  each  other  todmde, 

and  not  interfere  with  certain  districts  of  the  several  cities, 
boroughs^  towns,  and  viUages,  set  forth  on  Bowleses  Po9h 
map  of  England  and  fFiaks,  thereto  annexed  and  referred 
to,  and  signed  with  the  respective  proper  band^wrkiog  of 
the  said  fFilUam  Fletcher,  Daniel  Evans,  and  Jawpk 
Widens,  it  being  the  true  intent  and  meaning  of  the  said 
parties  thereto,  and  of  those  presents,  that  the  said  WU^ 
Ham  Fletcher  should  and  might,  at  all  times  thereafter, 
during  Ae  life  of  the  said  WiUiam  Fletcher,  by  himself  and 
his  agents  (duly  authoriaed  only),  travel  into,  to  sell  trunks 
and  boxes  in  his  way  of  business,  without  any  intermptioa 
whatsoever  by  the  said  Daniel  Evans  and  Joseph  Wiekens, 
or  either  of  them,  during  their  joint  natural  lives,  in  tfae 
several  cities,  boroughs,  towns,  and  villages,  marked  with 
ink,  and  set  out  with  black  cotton,  so  set  forth  and  de* 
scribed  on  the  said  map,  as  aforesaid ;  and  also,  that  the 
said  Daniel  Evans  should  and  mi^t,  at  all  times  tbereaf* 
ter,  during  the  life  of  him  tfae  said  Daniel  Evans,  by 
himself  and  his  agents  (duly  authorised  only),  travel  infto, 
to  sell  trunks  and  boxes  in  his  way  of  business,  witfaoat 
any  interruption  whatsoever  by  the  said  William  Fletcher 
and  Joseph  Widens,  or  either  of  them,  during  their  joint 
natural  lives,  in  the  several  cities,  boroughs,  towns,  and 
villages,  marked  with  ink,  and  set  out  with  black  cotton, 
so  set  forth  and  described  on  the  said  map,  as  aforesaid; 
and  also,  that  the  said  Joseph  Widens  should  and  miglit, 
at  all  times  thereafter,  during  the  life  of  him  the  said  Jo* 
seph  Widens,  by  himself  and  his  agents  (duly  aothoriaed 
only),  travel  into,  to  sell  trunks  and  boxes  in  his  wsj  of  bu- 
siness, without  any  intemiptioo  whatsoever  by  the  nid 
William  Fletcher  and  Daniel  Evans,  or  either  of  them, 
during  their  joint  natural  Uves,  in  the  several  ctcies,  bo** 
roughs,  towns,  and  villages,  marked  with  ink,  and  «et  oat 
with  black  cotton,  so  set  forth  and  described  on  die 
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mapy  as  aforesaid.  And  it  was  thereby  further  agreed  by  ^^h,  <^  Pleat, 
and  between  die  said  parties  thereto^  that  they,  and  each 
of  thetn^  should  also  be  at  liberty  to  travel,  for  such  pur- 
poses of  trade  as  aforesaid,  during  their  joint  natural  lives, 
aa  aforesaid,  to  all  such  other  places  as  might  diereailter  be 
built,  although  not  set  forth  on  the  said  map,  so  as  such 
trading  should  not  interfere  with  either  of  the  said  districts 
of  the  said  parties  thereto,  so  respectively  marked  out  on  the 
said  map,  as  aforesaid ;  and  also,  it  was  thereby  further  agreed 
by  and  between  the^aid  parties  thereto,  that  they  should  not, 
direcdy  or  indirectly,  allow  or  suffer  any  goods  in  their  said 
trade  to  be  manufactured  at  their  respective  shops  or  ware- 
houseSyorbe  sent  from  their  or  his  respective  shops,  houses, 
or  warehouses,  or  from  any  other  place,  for  the  purpose 
of  being  sold  or  disposed  of,  on  the  ground  to  be  travelled 
by  the  said  parties  thereto,  so  marked  out  on  the  said 
map,  as  aforesaid,  or  in  any  manner  whatsoever  partici- 
pate in  any  profits  arising  from  any  sale  of  the  said  goods 
in  such  respective  districts  as  aforesaid,  and  so  thereby 
agreed  to  be  divided  as  aforesaid ;  and  also,  should  noi; 
aid  and  assist  any  person  or  persons  whomsoever,  to  oppose 
aU,  any,  or  either  of  the  said  parties  thereto,  in  the  said 
trade,  in  England  and  WfUes;  and  it  was  thereby  further 
matttaUy  agreed  by  and  between  the  said  parties  thereto, 
that  they  and  each  of  them  should  not,  nor  would,  during 
their  joint  natural  Kves,  as  aforesaid,  buy  or  purchase  auy 
tea  chest  or  chests,  black  or  green,  at  a  higher  price  than 
M.  or  M.  eadi  in  Oxford;  audit  was  thereby  lastly  agreed 
1^  and  between  all  the  said  parties  thereto,  that  they 
ahovdd  not,  by  thems^es,  or  either  of  them  by  himself, 
n&t  should  their,  or  either  of  their  servants  or  agents  in 
Am  behalf,  travel  into  the  districts  of  each  other,  so  s^t 
forth  on  the  said  map,  or  into  any  other  place  which  might 
h6  thereafter  built,  forming  the  route  of  either  of  the  said 
parties  thereto,  in  the  way  of  their  or  his  said  trade  and 
bmness,  to  the  iiyury  and  prejudice  of  each  other.     And 
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Bxek.  of  Pieatf  for  the  truc  performance  of  that  agreement,  each  of  the 

said  parties  thereto  bound  himself  unto  the  other  of  them, 
in  the  sum  of  40/.  as  to  the  sale  of  trunks  and  boxes,  and' 
10/.  as  to  the  purchase  of  any  tea  chest  or  chests,  black  or 
green,  at  a  higher  price  than  above  stated,  for  each  and 
every  offence  or  infringement  of  all  or  any  of  the  daoses 
above  contained,  to  be  recovered  by  way  of  liquidated  da- 
mages, against  the  party  or  parties  who  should  be  guil^ 
of  any  breach  of  that  agreement,  or  of  any  part  thereof. 
And  moreover,  it  was  further  agreed,  that  if,  at  any  time 
thereafter,  during  the  joint  natural  lives  of  the  said  par- 
ties thereto,  any  person  or  persons  should  set  up  and  op- 
pose any  or  either  of  the  said  parties,  in  the  said  trade  of 
box  and  trunk  making  in  England  and  Wales,  then,  that 
the  said  parties  thereto  should  and  would  meet  togetha, 
and  enter  into  such  mutual  agreement,  to  the  intent  thodn 
above  agreed  to,  as  should  be  beneficial  to  the  mutual 
interests  of  the  said  parties  thereto,  it  being  their,  and 
each  of  their,  true  intention,  not  to  do  any  act  prejudicial 
to  the  interests  of  each  other,  but  to  aid  and  assist  each 
other  in  the  said  trade  and  business,  to  the  utmost  of  their 
power. 

Breach — That  the  said  defendant,  not  regarding  the  said 
articles  of  agreement,  nor  his  said  promise  and  under* 
taking,  did,  afterwards,  to  wit,  on  &c.,  and  at  and  on  divers, 
to  wit,  nine  other  times  and  occasions,  between  that  day  and 
the  day  of  exhibiting  the  bill  of  the  said  plaintiff  against  the 
said  defendant,  travel,  by  himself  and  his  servants  and  agents 
in  that  behalf,  into  the  district  of  the  said  plaintiff,  so  set 
forth  on  the  said  map,  in  the  way  of  hb,  the  said  defendant's, 
said  trade  and  business,  to  the  injury  and  prejudice  of  die 
said  plaintiff,  and  did  thereby  commit  divers,  to  wit,  ten 
offences  and  infringements  of  the  said  articles  of  agreement 
against  him  the  said  plaintiff,  whereby,  and  according  to  the 
form  and  effect  of  the  said  articles  of  agreement,  the  said  de« 
fendant  forfeited  and  became  liable  to  pay  to  the  said  plain- 


TRINITY  TERM,  10  GEO.  IV.  S23 

tiff  the  sum  of  40/.  of  lawful  money  of  Great  Britain^  for  ^^^Z*^^'' 
each  and  every  of  the  said  offences  and  infringements  of     n^«.,^,^L^ 
the  said  articles  of  agreement  by  him  the  said  defendant,        Wickens 
amounting  together  to  a  certain  large  sum  of  money,  to         Etans. 
wit,  the  sum  of  400/.,  &c. 

The  second  count,  after  setting  forth  the  agreement  as 
in  the  first  count,  proceeded  to  aver,  as  breaches,  that  the 
defendant,  on  divers,  to  wit,  nine  times  and  occasions, 
did  travel,  by  himself,  and  his  servants  and  agents  in  that 
behalf,  into  the  district  of  the  pliuntiff,  in  the  way  of  the 
defendant*s  trade  and  business,  and  did,  at  and  on  each 
of  those  times  and  occasions,  sell  and  dispose  of  divers 
large  quantities  of  trunks  and  boxes,  in  the  way  of  his  said 
trade  and  business,  amounting,  in  the  whole,  to  a  large 
sum  of  money,  to  wit,  the  sum  of  3000/.,  and  thereby  hin- 
dered and  prevented  the  said  plaintiff  from  selling  and 
disposing  of  divers  and  very  many  trunks  and  boxes, 
which  he  otherwise  might  and  would  have  there  sold  and 
disposed  of,  &c.  General  demurrer  to  the  first  and  se- 
cond counts,  andjoinder  therein. 

Tauniatif  W.  E.,  in  support  of  the  demurrer. — ^The 
agreement  stated  in  the  first  and  second  counts  of  this  de- 
claration, operates  in  general  restraint  of  trade,  and  is, 
therefore,  void,  or  it  is  an  agreement  for  a  partial  restraint, 
without  a  sufficient  consideration.  From  the  recitals,  it 
appears  to  have  been  the  object  of  the  parties,  to  avoid 
the  inconveniences  they  experienced,  as  competitors,  from 
underselling  each  other,  which,  however,  although  a  loss 
and  a  prejudice  to  them,  was  a  benefit  to  all  the  subjects 
of  the  realm.  The  intent  of  each  party  is,  to  monopolize 
the  business  of  a  box*maker,  and  to  secure  to  himself  an 
exclusive  sale  in  the  particular  district  marked  out  on  the 
map ;  and,  for  this  purpose,  each  engages  not  to  manufac- 
ture or  sell  goods,  or  to  aid  other  persons  in  manufacturing 
or  selling  goods,  to  be  sent  into  the  districts  of  the  other 
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Exrk.  4  PkuM,  parties,  and  not  to  trarel  into  those  districts.  Tliey  are 
'^  ^  not  to  purchase  tea  chests  in  Oxford  at  a  higher  pike 
than  is  agreed  upon;  and,  if  they  meet  with  any  op- 
position, they  are  to  concert  measures  for  their  own  heat- 
fit.  All  these  stipulations  are  inconsistent  with  -die  poficy 
of  the  law ;  and  the  combination  is  ill^al.  Now,  it  is 
ffAte  clear,  that  any  agreement  for  the  total  restraint  of 
trade,  that  is  to  say,  an  agreetnent  l^hereby  an  individual 
is  restnuned  from  trading  throughout  the  whole  realm, 
during  his  life,  is  bad ;  but  it  is  conceded,'  that  a  partial 
restraint  may  be  good,  provided  there  is  a  sufficient  le- 
gal consideration.  This  distinction  has  long  been  admitted 
and  acted  upon.  PntgneU  v.  Goss  (a).  Broad  v.  JoUjife  {h\ 
Anonymous  (c),  2  Wms.  Saunders^  156,  n.  1.  In  Cfay- 
gaie  V.  Baickehr  (rf),  it  was  held,  that  the  conditicm  <tf  a 
bond,  restraining  an  apprentice  from  using  the  trade  of  a 
haberdasher  within  the  county  of  Kent  and  die  citi^  of 
Canterbury  and  Rochester^  for  the  space  of  four  years, 
was  against  law.  Three  reasons  are  assigned  for  diis 
judgment: — ''  It  is  against  the  liberty  of  a  fireeman,  and 
against  the  statute  of  Magna  Charta,  cap.  SO,  and  is 
against  the  commonwealth.  And  Anderson  said,  that  he 
might  as  well  bind  himself  that  he  would  not  go  to  church.** 
This  decision  is  noticed  by  Parker^  L.  C.  J.,  in  his  judg- 
ment in  Mitchell  v.  Reynolds  (e),  wherein  all  the  law 
upon  this  subject  is  fully  explained.  In  Comyns*s  Di- 
gest  (/),  all  the  cases  are  collected,  and  the  author  kqfv  it 
down,  on  his  own  authority,  that  **  an  obligation  or  promise, 
which  restrains  the  total  use  of  a  man^  trade  for  four 
years,  will  be  void."  In  Davenant  and  Hurdis,  cited  in 
the  Case  of  Monopolies  (g),  an  ordinance  by  the  companj 
of  Merchant  Taylors  of  London,  directing  that  every  bro- 

(fl)  All.  67.  (e)  1  P.  Wins.  181. 

(6)  Cro.  Jac.  596.  (/)  Tit.  "  Trade;*  (D). 

(c)  Moore,  114.  {g)  ii  Rep.  86. 

(d)  Ow.  143 ;  5.  C.  Cro.  Eliz.  872. 
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ther  of  the  society  should  put  out  one  half  of  his  clothes  to  F^^ch.  of  picas, 
some  brother  of  the  said  society,  who  exercised  the  art  of  v 

a  ^loth-worker,  was  declared  to  be  against  the  common  Wickens 
law  and  die  freedom  of  tlie  subject,  and  was,  therefore,  evans. 
adjudged  void.  In  that  case,  nothing  operated  to  the  to- 
ttU  restraint  of  trade,  inasmuch  as  the  ordinance  related 
only  to  the  brothers  of  the  society.  [HuUock,  B. — But 
there  was  no  consideration  for  the  partial  restraint.] 
There  was  a  latent  consideration  arising  from  the  obe- 
dience due  from  every  member  to  the  laws  of  the  com- 
pany, and  an  indirect  benefit  springing  out  of  this  bye 
law.  The  result  of  the  decisions  relative  to  the  adequacy 
of  the  consideration  is,  that  there  must  be  an  extrinsic, 
foreign,  and  collateral  consideration,  dehors  the  instru- 
ment, and  not  merely  such  as  arises,  as  in  this  case,  only 
upon  the  £eu%  of  the  instrument  itself.  That  was  the  case 
in  Homer  v.  Ashford  (a).  But,  supposing  that  is  not  ne- 
cessary, the  only  consideration  here  expressed  amounts  to 
an  illegal  combination  between  the  three  parties,  to  obtain 
a  monopoly  in  their  trade,  throughout  England.  Such  a 
combination,  if  good  in  the  case  of  three  persons,  must  be 
equally  so  with  regard  to  any  number.  Thus,  the  brewers 
or  distillers  in  London  might  «nter  into  a  similar  agree- 
oient  to  divide  the  Metropolis  into  districts,  the  effect  of 
w^hich  might  be  to  supply  the  public  with  a  commodity 
prepared  with  inferior  ingredients,  at  a  higher  price. 

CrosSy  G,R.f  contra. — The  law  is  correctly  stated,  when 
it  is  said,  that  no  consideration  can  support  an  agreement 
operating  as  a  general  restraint  of  trade.  Here,  however, 
the  restraint  contemplated  is  not  general,  but  confined  to 
particular  limits;  and  there  is  also  an  adequate  and  good 
consideration.  The  judgment  in  MitcheU  v.  Reynolds  (6), 
and  all  the  antecedent  cases  there  referred  to,  clearly  es- 

(fl)  3  Bing.  322.  (/»)  10  Mod.  130. 
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EjtiA.  of  Pleat,  tablish,  that  a  contract,  not  to  exercise  a  trade  within  s 
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particular  place  or  parish,  is  good,  if  made  upon  a  fair  and 

just  consideration.  That  judgment  also  shews,  that  it  is 
no  good  objection  to  a  voluntary  restraint,  that  it  is  against 
Magna  Charta,  or  the  liberty  of  the  subject,  for  "  Magtia 
Charta  provides  against  force  and  power,  and  not  the  vo- 
luntary acts  of  men ;  and  if  I  sell  my  liberty  to  trade,  it  is 
no  longer  mine,  but  his  to  whom  I  sell  it  (a)."  In  Colmer 
▼•  Clark  (A),  a  bond,  restraining  the  obligor  from  carry- 
ing on  his  trad^  within  the  city  and  liberty  of  Westminsi€r 
and  the  bills  of  mortality,  for  a  limited  time,  was  held  good 
in  law,  the  restraint  from  the  exercise  of  trade  being  conr 
fined  to  a  particular  district,  and  founded  on  a  valid  consi- 
deration. The  case  otChesman  v.  Nainby  (c),  was  an  ac- 
tion on  a  bond  conditioned  not  to  set  up  the  trade  of  a 
linen-draper,  or  to  assist  or  instruct  any  other  person  in  the 
managing  and  carrying  on  of  that  trade,  within  the  space 
of  half  a  mile  from  the  plaintiflTs  dwelling-house,  or  of  any 
other  house,  to  which  she,  her  executors,  or  administrators, 
might  think  fit  to  remove.  This  bond  was  held  to  be  valid, 
and  the  plaintiff^ obtained  judgment,  which  was  affirmed  on 
error.  In  like  manner,  in  Davis  v.  Mason  ((/),  a  bond,  not 
to  practise  as  a  surgeon,  for  fourteen  years,  within  ten 
miles  of  the  town  of  Thetford^  where  the  plaintiff^  lived, 
was  held  good,  although  it  was  objected,  that  the  timits, 
as  to  time  and  place,  were  unreasonable.  Lord  Kenyan^ 
C.  J.,  in  that  case,  observed : — "  I  do  not  see  that  the  li- 
mits are  necessarily  unreasonable,  nor  do  I  know  how  to 
draw  the  line.  Neither  are  the  public  likely  to  be  injured 
by  an  agreement  of  this  kind,  since  every  other  person  is 
at  liberty  to  "practise  as  a  surgeon  in  this  town."  This 
last  observation  applies  forcibly  to  the  agreement  now  in 
question,  inasmuch  as  every  other  box-maker  is  at  liberty 

(a)  10  Mod.  134.  Raym.  1456;   S.  C    Bro.  Pari. 

(6)  7  Mod.  230.  Ca.  349. 

(c)  2  Stra.    739;    S.    C.  Lord  (d)  5T.  R.  118. 
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%o  carry  on  business  in  any  of  the  districts  to  which  the  EjccH.  of  Pkast 


agreement  is  referrible.  Nor  is  the  consideration  msuf- 
ficient  or  invalid.  '*  A  consideration  of  loss  or  mconve- 
nience,  sustained  by  one  party  at  the  request  of  another, 
is  as  good  a  consideration  in  law  for  a  promise  by  such 
other,  as  a  consideration  of  profit  or  convenience  to  him- 
self."— Per  Lord  EUenboroughf  C.  J.,  in  Bunn  v.  Guy  (a). 
Here,  then,  there  appears,  upon  the  face  of  the  agreement,  to 
be  a  benefit  obtained  by  the  defendant,  and  a  loss  incurred 
by  the  plaintifi*,  at  the  same  time  that  tlie  pubhc  will  not 
be  deprived  of  the  advantages  arising  from  the  competi- 
tion of  other  box-makers,  and,  it  is  to  be  presumed,  will 
obtain  boxes  and  trunks  cheaper  from  these  three  parties, 
by  reason  of  the  deduction  of  two-thirds  from  the  ex- 
penses of  travelling.  The  stipulation  of  the  parties  to  aid 
and  assist  each  other,  is  nothing  more  than  is  commonly 
^indertaken  by  all  partners,  and,  therefore,  cannot  vitiate 
the  contract. 

Taunton^  in  reply. — It  is  the  policy  of  the  law  to  support 
the  freedom  of  trade ;  and,  therefore,  all  contracts  impos- 
ing particular  restraints,  are,  primdfaciey  presumed  to  be 
void.  In  former  times,  they  were  looked  upon  by  the 
Courts  with  great  jealousy,  as  appears  from  the  strong 
expressions  of  Judge  Hall  {b): — **  A  ma  intent  vous 
purres  aver  demurre  sur  luy  que  le  obligation  est  void,  eo 
que  le  condition  est  encountre  common  ley,  et  per  Dieu  si 
le  plaintiff  fmt  icy,  il  irra  al  prison  tanq:  ill  ust  fait  fine 
uu  roy^  In  all  the  cases  cited  there  was  an  extrinsic 
consideration,  independent  of  the  agreement,  and  a  loss 
and  benefit  before  the  agreement  was  entered  into,  as  in 
the  ordinary  instances  of  a  tradesman  giving  up  the  good- 
will of  his  business  to  his  shop-man  or  apprentice. 

Garrow,  B. — This  question,  as  it  appears  to  me,  is 

(a)  4  East,  190-4.  (A)  2  H.  5,  f.  5. 
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ExeK  of  PUas,  cotifined  within  a  narrow  compass ;  and>  as  we  have  all 

formed  the  same  opinion,  I  shall  state  my  view  of  it  very 
shortly.  The  principles  upon  which  the  decisions  upon 
subjects  of  this  nature  are  founded,  have  been  accurately 
stated ;  and,  indeed,  hare  so  frequently  and  so  loi^  been 
acted  upon,  that  they  are  now  indisputable.  A  general, 
universal,  restraint  of  trade,  inasmuch  as  it  affects  the 
public  property  and  the  interests  of  the  community,  is 
bad;  and  those  to  whose  interests  it  more  immediately 
relates,  cannot  make  it  good  by  any  consideration  passing 
between  themselves.  But,  it  is  submitted,  that  there  may 
be,  upon  a  good  consideration,  a  partial  restraint  of  trade; 
and  that  an  agreement  for  that  purpose  is  sustainable, 
and  has  been  sustained.  The  legality  of  a  partial  restraint 
of  trade  has  been  established  in  a  variety  of  cases ;  and 
the  general  transactions  of  mankind  furnish  daily  instances 
of  its  existence.  Without  resorting  to  the  aid  of  black 
cotton  lines,  in  order  to  divide  all  England  into  districts, 
there  is  no  man  engaged  in  trade  who  does  not,  in 
effect,  impose  some  restraint  upon  himself,  in  point  of 
practice,  by  confining  himself  within  a  particular  district, 
and  circumscribing  his  trade  within  certain  bounds.  It 
has  been  supposed  that  the  pubUc  are  interested  in  pre- 
cluding the  parties  from  entering  into  the  agreement  now 
in  question ;  but,  1  think  it  very  doubtful,  whether  the 
benefit  of  the  public  would  be  best  consulted  by  these 
three  persons  continuing  to  travel  over  the  whole  country, 
or  by  each  confining  himself  to  the  district  marked  out 
in  the  map.  Let  us  see  what  is  the  case  now  presented. 
It  appears,  according  to  the  recital  in  the  agreement,  that 
these  three  persons,  in  carrying  on  their  business  of  box- 
makers,  had  travelled  into  various  parts  of  the  country  to 
vend  their  boxes  and  trunks,  and  had  sustained  great  loss 
and  inconvenience  by  reason  of  exercising  their  trade  in 
the  same  places.  This  is  the  mischief  and  evil  recited  in 
the  agreement; — and  what  is  the  remedy  they  propose? 
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Not  a  monopoly,  except  as  between  themselves;  because  ^^h.  of  Pka 

ev^ry  other  man  may  come  intp  their  d^trict^  and  vend  l^s  ' ^ 

goods  :-^aU  tjiey  pi^oppse  is,  that  they  shall  not  carry  on  a      Wici^ens 

rivalry,  nogr  continue  any  long^  to  trade  throughout  the        ev^ns. 

country.    T|ii8|  then,  is  only  a  partial  restraint  of  trade. 

But,  it  is  said  that,  f^dinitting  that  to  be  so,  there  is 

i)0  considerf^dop  ^xtrin^ic  of  the  agreement  itself;   and 

that  argum^t  is  iUustr^.tejd  by  the  ca^s  of  a  master  givii^ 

up  his  byainess  to  his  iipjptrentic^  or  to  hi^  jovimeym^P-   It 

8tn]£e8  BO^j  hpwrev^,  that,  in  the  present  q^^e^  therip  is  1^9 

g^d  9i  consideration  m  in  either  of  tho^e  alliid^  tq.  Each 

party  ber^,  before  i\k^  agrf^9(^nt  is  §iit^^4  into,  has  ft 

trade  in  all  th^  districts;  ^n^  ^^  agrees  to  retire,  and  to 

reUnqujsh  that  tr«^de  in  two  pf  those  districts,  in  order  to 

^cure  the  ptfaers  in  undjsturbed  possession.   An  objection 

is  then  inade  tp  that  part  of  the  ftgre^ment,  by  which  it  is 

stipulated,  that,  in  case  other  persons  shall  begin  to  tradp 

as  box-makers  in  any  of  the  districts,  the  parties  shall  meet 

tp  4evisj3  m^i^ns  tP  promote  their  own  views.     What  those 

i|)^m)f(  may  be,  it  \s^  unnecessary  to  surinise ;  \\\X  we  caqnot 

pre^Uipe  that  they  will  be  iUeg^;    ^n4>  th^refprcj  this 

f tipulatigi)  4^^  npt  g#ect  the  validity  of  th^  ag?pen:iP9^t. 

HuLLQCi^,  B.— I  thjnlc  this  dpipurrey  ought  to  be  4i^ 
al)o\Yisd.  Th^  q^jBstipn  is  pi'pperly  sMte4f  whl^n  it  is  said 
to  be,  wh^the^  t^pre  he  ^  3uQiciei)t  ppnf  ^der^tio^*  It  is  ppn- 
c^e4  U^^t  there  may  be  ^n  agrepmeqt  fp^  a  partial  restraint 
of  trade^  p]rovi4e4  there  be  ^  gopd  copsj4er^tipp.  ^hi^ 
doctrine  is  to  be  found  in  Comyns's  Digest ^  and  is  laid  Aoy9^ 
in  al}  thje  cases  cited  ii^  the  argument;  and  the  question  is 
said  by  Lord  Kenyan^  in  Davis  v.  Mann  (a),  to  have  been 
at  rest  ever  since  the  case  of  Mitchell  v.  Reynolds.  I  do 
not  understand  the  principle  upon  which  it  is  argued,  that 
there  is  here  no  consideration,  because  it  is  not  extrinsic 

(a)  5  East,  120. 
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tion  of  that  kind,  but  looks  whether  there  is^  upon  the  face 

of  the  instrument,  a  good  and  valid  consideration,  that  is 
to  say,  either  a  benefit  to  one  party,  or  a  loss  to  the  other. 
Upon  that  rule  I  should  say,  that,  upon  the  face  of  this  in- 
strument, there  is  a  sufficient  consideration.  But,  it  is  said, 
that  the  effect  of  this  agreement  is  to  create  a  monopoly; 
and  that,  by  upholding  its  validity,  we  shall  lead  to  other 
combinations  for  monopolizing  trades.  If  the  brewers  or 
distillers  of  London  were  to  come  to  the  agreement  sag« 
gested,  many  other  persons  would  soon  be  found  to  prevent 
the  result  anticipated;  and  the  consequence  would,  perhaps, 
be,  that  the  public  would  obtain  the  articles  they  deal  in 
at  a  cheaper  rate.  Upon  the  whole,  then,  I  cannot  dis- 
tinguish this  case  from  any  of  those  cited,  in  which  an 
agreement  for  a  partial  restraint  of  trade  has  been  sup- 
ported. 

Vauohan,  B. — I  am  entirely  of  the  same  opinion.  The 
only  question  is,  whether  there  appears  upon  the  face  of 
this  agreement  a  sufficient  consideration  for  the  partial 
restraint  of  trade  it  contemplates.  In  consequence  of  the 
loss  and  inconvenience  which  it  is  recited  the  parties  had 
before  sustained,  they  entered  into  this  agreement,  by 
which  the  loss  and  benefit  to  each  is  reciprocal.  In  my 
opinion,  this  was  an  honest  and  upright  contract,  which 
has  been  the  question  in  all  the  cases;  and  a  contract  by 
which  the  public  are  not  injured,  as  they  may  be  supplied 
upon  easier  terms. 

Judgment  for  the  plaintiff. 
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REVENUE  BRANCH.  ' 

Rex  v.  Marsh. 
(  Upon  an  Extent  J* 

JN  January 9  18S9,  one  Feamside  became  the  purchaser  Theempioy- 

of  certain  freehold  land,  the  property  of  the  defendant,  |U a^fjJeby  «wc- 

which  was  sold  under  an  order  of  this  Court.     The  parti-  lionrf  property 

*        ,  teized  under  an 

culars  of  sale  set  forth  the  title  of  the  defendant,  and  sti-  extent,  by  an 

pulated,  that  the  purchaser  should  be  satisfied  with  an  ^wn^  to  whom 

abstract  of  the  title  stated;  and,  amongst  others,  contained  *  *"*J*Jf  "V"*" 

the  following  condition : — **  On  the  part  of  the  Crown,  Mr.  condiUons  of 

E.  Driver  to  be  at  liberty  to  make  one  bidding,  but  no  laie! 

more,  and,  if  highest  bidder,  the  sale  to  be  void."  durt^of'thepur- 

A  rule  having  been  obtained,  upon  the  motion  of  Bol-  «*>*»«'  does  not 

,  preclude  bim 

faiu/,  to  confirm  the  Master's  report,  in  which  the  above  from  objecting 

facts  were  stated,  and  to  confirm  the  purchase —  ment*ofT  puffer 


Beames  shewed  cause,  upon  the  ground  that  a  puffer 
had  been  employed  at  the  auction  by  Mr.  Driver,  the 
agent  for  the  Crown,  which,  he  contended,  was  sufficient 
to  vitiate  the  sale.  To  establish  the  general  rule,  as  ap- 
plicable to  individuals  under  such  circumstances,  he  cited 
the  cases  of  Bexwell  v.  Christie  (a),  Bramley  v.  Act  (6), 
ConoUy  v.  Parsons  (c),  Howard  v.  Castle  (rf),  and  Mea- 
dows "V.  Tanner  (e);  and  insisted,  that  the  same  doctrine 
was  applicable. to  transactions  in  which  the  Crown  was  a 
party,  and  that  a  different  construction  would  be  injurious 
to  the  interests  of  the  Crown,  as,  in  that  case,  no  purchaser 
would  be  found. 

It  appeared,  by  the  affidavits  filed  on  behalf  of  the 
Crown,  that  the  purchaser  had  colluded  with  the  tenant 

(«;  Cowp.  395.  (d)  6  T.  R.  642. 

(6)  2  Ves.  jun.  620.  (e)  5  Madd.  34. 

(c)  Id.  625. 


at  a  sale  by 
auction. 
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Marsh. 


in  possession,  who  claimed  the  property ,  and  had  bid,  not 
with  a  view  to  become  the  purchaser,  but  to  obtain  an  ab- 
stract of  the  title.  This  was  said,  by  Clarke  and  BoUand^ 
to  preclude  the  purchaser  flrom  objecting  to  the  mode  in 
which  the  auction  had  been  conducted,  upon  the  principle 
that  an  applicant  muat  come  into  a  Court  of  equity  with 
clean  hands.  They  further  insiste4»  that  there  was  n^ 
fraud,  inasmuch  as  the  reserved  hi4ding  oiight  have  been 
made  at  any  time;  and  the  biddings  of  the  puflPer  did  not, 
on  the  whole,  exceed  the  value  of  tl^e  property*  Tbe| 
attempted  to  distinguiab  this  from  the  closes  which  bad 
been  cited}  by  observing,  that,  in  t^fise  cftses,  tbe  ayclicip 
was  to  be  without  reserve. 


Alexander,  L^.  C.  P. — The  objectipn  to  this  app|j|u^T 
tion,  as  I  understand  itj  is,  that  the  purchaser  does  not  come 
into  Court  with  clean  bands,  (t  is  a  misapp)icatip|i  of  tlmt 
rule  to  contend,  that  it  applies  to  this  case.  Wliere  the 
assistance  of  a  Court  of  equity  is  required,  that  Court  will 
not  interfere,  unless  the  applicant  be  free  froni  ^  imputa- 
tion of  fraud.  But  that  is  not  the  case  here,  for  the  fip- 
plicant  does  not  want  thp  assistance  of  a  Court  of  eqi4ty, 
but  merely,  that  the  rules  of  law  should  be  applie4  49  ^ 
case.  Unless,  therefore,  the  miscoodupt  pf  the  par^ 
would  be  a  good  reason  for  withholding  ftgm  bim  t}9e  be- 
nefit of  the  law,  the  cousequei^ce  is,  that  the  docltfin^ 
which  has  been  relied  upon,  does  not  apply ;  and  it  bfring 
clear,  that,  in  an  prdiqary  casp,  the  employment  pf  ^  pilf- 
er vitiates  the  sale,  and  ib^re  being  t\o  reason  ^hy  the 
Crpwn  sboqld  be  subjept  to  a  different  cppsiruclipii,  fl^s 
rule  must  be  discharged. 


Garrow,  B, — The  appUqation  is  not  on  behi|If  pf  the 
purchaser,  but  of  the  Crown,  to  enforce  the  contract.  Had 
it  been  necessary  to  resort  to  an  action,  it  must  have  been 
shewn,  that  the  contract  was  entered  into;  and,  ^  it  would 
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iiave  been  a  good  defence  to  that  action,  had  it  appeared       Hevenue, 
that  the  contract  was  fraudulent,  it  is  sufficient  to  say,     v....,.^^^.!^ 
it  is  void  upon  that  ground,  now  that  the  Crown  seeks  Aex 

to  enforce  it.  Marsh. 

HuLLocK,  B.j  and  Vaughan,  B.,  were  of  the  same  opin- 
ion, and  the  rule  was — 

Discharged. 


The  Attorney-General  v.  Gibbs  and  Others. 

(  Upon  an  Extent). 

J.  HE  Sheriff  having  seized  certain  property  under  an  Fixtures  demu- 

extent  against  Moody ^  a  paper-maker,  the  defendants  en-  miil^'and  used'* 

tered  their  claim,  and  pleaded  that  Moody  had  no  greater  ^y  *^«  **"*°* »" 

interest  in  the  goods  than  as  their  tenant,  and  that,  sub-  ofpaper.arenot 

1  .  .  .        «  ,wy\_       liable  to  be  seiz- 

ject  to  that  interest,  the  property  was  m  them.      Ihe  ed  under  an  ex- 
Attorney-General  traversed  the  title  of  the  defendants,  IfJl^;?!^"^" 

•7  '    upon  paper,  ow- 

and  claimed  the  goods  on  behalf  of  the  Crown,  as  utensils  ing by  the  tenant 

J.        1  1  .  ^  .        ,  ^®  '•**  Crown,  as 

for  the  making  of  paper,  in  the  custody  of  Moody,  being  utensils  for  the 
a  paper-maker,  and  indebted  to  the  King  for  the  duties  of  h!^he  custody'^' 
ei^cise  upon  paper.  ®^J[^®  th^rtot 

At  the  trial,  a  verdict  was  found  for  the  Crown,  subject  34  g«».3,  c.  20, 

8  27. 

to  the  opinion  of  the  Court,  upon  the  following  case : — 

Alexander  Moody  held  the  paper-mill,  in  which  the 
goods  where  seized,  with  the  tackle,  utensils,  and  appurte- 
nances thereto  belonging,  as  tenant  to  the  defendants,  by 
virtue  of  certain  demises  to  him  theretofore  made  for  cer- 
tain terms  of  years,  not  expired  at  the  time  of  the  seizure. 
The  following  only  of  the  goods  and  chattels  seized  under 
the  extent,  were  mentioned  in  the  schedule  of  fixtures  an- 
nexed to  the  first  of  the  said  leases,  viz.  the  water-wheel, 
two  staff  chests,  and  three  engines.  The  other  lease,  of  a 
subsequent  date,  was  alleged  by  the  defendants  to  have  been 
lost,  and  was  not  produced  at  the  trial.     None  of  the  fix- 
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hires  and  articles  hereinafter  mentioned  were  the  property 
of  Moody,  otherwise  than  as  tenant  of  the  defendants. 
The  state  of  the  articles  in  question,  when  seized,  was  as 
follows : 

The  presses  were  fixed  to  the  ground. 

The  heaters  and  pipes,  copper,  and /umaee,  were  fixed 
to  the  ground  in  brick  work. 

The  stuff  chests  were  moveable,  fixed  to  wood  sleepers 
with  nails,  the  sleepers  being  put  into  the  ground,  ahed- 
ded  up,  and  the  top  of  the  sleepers  being  even  with  the 
ground. 

Pumps  and  engines. — The  pumps  were  shifted  on  and 
ofi*as  a  running  gear,  and  were  fixed  to  the  engines,  which 
were  fastened  to  the  ground  by  beams.  The  engines  were 
used  to  grind  the  ropes  for  paper,  by  means  of  iron  bars; 
they  communicated  with  the  mills  by  gearing. 

The  wooden  shoot  and  wooden  trunk. — The  trunk  con- 
nected the  chest,  which  was  fixed  to  the  ground.  The 
shoot  was  from  the  engines,  lead-pipes,  and  cocks,  fixed 
to  the  ground. 

Water  wheels,  fly  wheel,  and  pit  wheel,  two  stt^  chests, 
and  three  engines. — These  were  mentioned  in  the  sche- 
dule of  fixtures,  attached  to  the  lease. 

All  the  above-mentioned  articles  were  used  by  Moody, 
the  Crown's  debtor,  for  the  purpose  of  making  paper;  and 
were,  at  the  time  of  the  extent  and  seizure,  on  the  d^nised 
premises,  which  were  in  his  possession  for  that  purpose. 

The  question  for  the  consideration  of  the  Court  was, 
whether  the  Crown  was  entitled,  by  virtue  of  the  statute 
34  Geo.  3,  c.  20,  s.  27  (a),  or  any  other  statute,  to  all  or 
any  of  the  above-mentioned  articles,  as  utensils  for  die 
making  of  paper,  in  the  custody  of  Moody,  being  indebted 
for  duties  as  aforesaid,  or  whether  the  defendants  were 
entitled  to  the  same  as  such  lessors  as  aforesaid,  as  fixtures 
attached  to  the  freehold  demised  to  the  said  Moody. 


(a)  See  this  clause  at  length  in  the  judgment. 
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Walton,  for  the  Crown. — The  right  of  the  Crown  to  the       Revenue, 


articles  enumerated  in  the  case  is  founded  upon  the  statute 
34  Geo.  S,  c.  20,  s.  ^ ;  by  which,  not  only  the  paper  it- 
selfy  but  all  the  materials  and  utensils  for  the  making 
thereof  in  the  custody  of  the  maker,  are  liable  for,  and 
chargeable  with,  the  duty  upon  paper.  The  question, 
therefore,  is,  whether  the  articles  enumerated  in  the  case, 
and  which  are  there  stated  to  be  used  in  the  manufacture 
of  paper,  are  utensils  within  the  meaning  of  this  statute. 
It  was  the  object  of  the  Legislature  to  give  an  additional 
aecurity  to  the  Crown ;  and  the  reason  for  that  additional 
security  is,  that,  where  insolvency  is  not  apprehended, 
credit  is  given  by  the  Crown  to  the  trader:  whereas,  by 
law,  the  Crown  may  require  the  duties  to  be  paid  imme- 
diately upon  the  paper  being  made.  This  regulation  is  of 
benefit  to  the  trader,  and,  consequently,  to  the  landlord 
also;  for  the  landlord  gets  a  higher  rent  in  proportion  to 
the  benefits  which  the  lessee  is  to  derive  from  the  trade  to 
be  carried  on  upon  the  premises.  Now,  if  such  was  the 
intention  of  the  Legislature,  it  conferred  a  very  poor  se- 
curity to  the  Crown,  if  that  security  was  to  be  confined  to 
the  mere  loose  chattels  employed  in  the  manufacture  of 
paper.  Utensil,  or  utensile,  is  defined  by  Johnson  to  be 
an  instrument  for  any  use  (a).  But,  although  this  defini- 
tion, unqualified,  may  be  too  large,  still,  as  used  by  the 
Legislature,  the  word  ''  utensil  '*  comprehends  every  thing, 
even  of  the  nature  of  a  fixture  moveable  as  between  land- 
lord and  tenant,  or  heir  or  executor,  or  fixed  for  the 
purposes  of  trade.  Every  thing  which  might  be  moved 
by  the  tenant,  may,  by  the  provisions  of  this  statute,  be 
seized  by  the  Crown;  and,  in  that  view,  it  is  important  to 
ascertain  the  nature  of  the  articles  which  may  be  removed 
by  a  tenant.  The  earliest  authority  upon  this  subject  is 
the  case  20  H.  7,  p.  13,  in  which  it  was  a  question,  whether 

(a)  The  generality  of  this  defini.      given :  ''  such  as  the  vessels  of  a 
tion    is  limited  by  the  instances      kitchen,  or  tools  of  a  trade.*' 


1829. 


1829. 
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Revenve,  a  ftimace,  fixed  to  the  freehold  with  mortar^  should  go  to 
the  executor,  or  to  the  heir  or  owner  of  the  fee,  who  had 
put  it  up ;  in  the  judgment  of  which  case  the  Court  hiid 
down  the  following  proposition: — ^If  a  lessee  for  years  set 
up  a  furnace  for  his  advantage,  or  a  dyer  make  his  Tats 
or  vessels  to  occupy  his  occupation,  dumg  the  term  he 
may  remove  them.  And  so  of  a  baker.  And  it  is  no 
waste  to  remove  such  things  within  the  tenn,  by  some.'' 
In  Poolers  case  {a),  where  certain  vats,  &c.,  erected  by  an 
under-tenant,  a  soap-boiler,  {&r  the  oonvenienoe  of  his 
trade,  had  been  seized  in  execution,  and  Ae  first  leesee 
brought  an  action  against  the  Sheriff:  Holi,  C.  J.,  held, 
that,  during  the  term,  the  soap-boiler  might  well  remove 
the  vats  he  set  up  in  relation  to  trade;  and  said,  be  «i^t 
do  it  by  the  common  law  (and  not  by  virtue  of  any  special 
custom),  in  favour  of  trade,  and  to  encourage  kidustry. 
From  this  period  the  right  of  the  tenant  to  remove  trade  fea- 
tures may  be  considered  as  fairly  established;  and  the  subse- 
quent cases  have  furnished  a  broad  and  intelligible  principle 
for  the  rule,  viss.  the  support  of  the  interests  of  trade,  and 
the  encouragement  of  commerce  and  manufactures.  Law- 
ton  v.  LatDton  (6),  Lard  Dudley  v.  lA}rd  Ward  (c).  Law- 
ton  v.  Salmon  (rf),  Pentan  v.  Rohart  (e),  Ehtesv.  Maw  (/). 
It  is  unnecessary  to  enter  into  a  minute  examination  of  the 
different  cases  upon  this  subject,  all  of  which  are  collected 
in  Mr.  Sehoyrts  N.  P.  {g) ;  for  the  principle  to  be  deduced 
from  all  the  authorities  upon  this  subject  is,  that,  although 
in  general,  where  a  lessee,  during  his  term,  annexes  any 
thing  to  the  freehold,  it  is  waste  if  he  afterwards  take 
it  away;  yet  exceptions  are  engrafted  upon  that  rule  in 
favour  of  trade,  and  of  those  vessels  and  utensils  which 

(a)  1  Salk.  368.  (e)  2  East,  90. 

(6)3  Atk.  13.  (/)3East,  38. 

(f)  Arabl.  114.  {g)  13G6.     See  Ferard  on  Fix- 

(rf)  1  H.    Bl.  259,  n.  3  Atk.       tares. 
16,  n. 
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are  immediately  subservient  to  the  purposes  of  trade. 
This  exception  furnishes  a  key  to  the  construction  of  this 
act;  for  that  which  may  be  taken  by  the  tenant^  the  law 
makes,  apparently,  his  property ;  and  being  in  his  custody 
for  the  purposes  of  trade,  it  is  for  this  purpose  immaterial, 
whether  it  be  set  up  by  the  tenant  or  by  the  landlord. 

This  argument,  if  well  founded,  would  entitle  the  Crown 
to  retain  all  the  articles  enumerated  in  the  case;  but  there 
are  some  which  admit  of  a  different  consideration.  Some 
of  the  articles  are  found  by  the  case  to  be  moveable, 
affixed  only  by  running  gear;  and  these,  in  every  sense, 
most  be  goods  and  chattels.  Thus,  hangings,  tapestry, 
fixtures,  the  iron  backs  to  chimneys,  wainscot  fixed  by 
screws,  and  the  like,  have  been  decided  to  be  personalty; 
and,  therefore,  removeable  by  the  tenant.  Day  v.  Aus- 
Hn  («),  Squirt  v,  Mayer  (6),  Becfk  v.  Rebow  (e),  Har- 
vey  V.  HairPey  (rf),  B.  N.  P.  34.  So,  if  a  table  were  put 
vphydie  tenant,  and  fixed  by  screws  to  the  floor  of  a  house, 
H  would  be  distrainable,  although,  in  mere  technical 
lanigtrage,  it  would  be  part  of  the  freehold. 

The  act  in  question  provides,  that  all  things  which  con- 
tribute to  the  making  of  paper  are  to  be  treated  as  the 
property  of  the  paper-maker,  so  far  as  the  duties  are  con- 
clemed,  and  are  to  be  liable,  equally  as  if  they  were  his 
own  property.  If  they  were  his  own  property,  they  would 
imquestionably  be  liable,  but,  as  he  is  the  ostensible  owner, 
having  the  custody  for  a  particular  purpose,  from  which 
he,  and  through  him  his  landlord,  derives  a  profit,  the 
act  gives  him  the  property  for  this  purpose,  and  renders 
such  propelrty  liable  to  be  seized  under  an  extent* 


Revenue, 
1829. 


'HoHf  contra. — It  may  be  admitted,  that  these  articles 
would  be  liable  to  seisure'under  an  extent,  if  they  were  the 
property  of  the  debtor,  not  as  utensils  of  trade,  but,  be- 

(fl)  Cro.  Eliz.  374.     Ow.  70.  (rf)  Str.  1141.  See  Lee  v.  Risdon, 

(6)  Fweta.  249.  7Taunt.  191,  2  Saund.  259,  n.  11; 

(c)  1  P.  Wms.  94.  Ferard  on  Fixtures. 
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cause  every  description  of  property,  whether  real  or  per- 
sonal, may  be  taken  under  that  process.     But  this  point  is 
collateral  to  the  present  inquiry,  which  is,  whether  the  ar- 
ticles in  question  be  or  be  not  utensils  within  the  meaning 
of  the  statute;  which,  from  there  being  no  reported  de* 
cisions  upon  that  point,  can  only  be  argued  upon  the  con- 
struction of  the  statute,  and  by  analogy.     The  object  o{ 
this  proceeding  is,  to  render  the  goods  of  the  landlord  li- 
able for  the  debt  of  the  tenant,  and  it  would  reasonably  be 
expected,  that  such  a  liability  should  be  clearly  defined. 
But  the  popular  meaning  of  the  word  '*  utensil"  will  not 
confer  this  right  upon  the  Crown;  norwill  the  most  general 
definition  of  the  word,  as  given  by  Johnson,  "  an  instru- 
ment for  any  use;'*  for  an  instrument  is  something  manual, 
something  used  by  the  hand,  as  a  pail,  scythe,  shovel,  or 
the  Uke;  and  a  power-loom  or  machinery,  which,  although 
used  in  one  particular  trade,  is  fitted  to  purposes  of  gene- 
ral application,  cannot  be  included  in  that  term.  Does  the 
statute  then  clearly  define  this  liability?  The  object  of  the 
Legislature  was,  to  prevent  a  colorable  possession  of  pro- 
perty by  the  trader,  and  to  provide  against  cases  in  which  a 
colorable  title  might  be  set  up,  by  third  persons,  to  property 
seized  by  the  excise.     Looking  to  the  expressions  with 
which  the  word  "  utensil"  is  coupled,  it  will  be  found,  that 
the  things  liable  are  the  commodities  which  are  the  sub- 
ject of  the  manufacture,  the  raw  material,  the  preparations, 
and,  lastly,  the  utensils,  all  of  which  are  said  to  be  in  the 
custody  of  the  trader,  a  word  inaptly  used,  if  it  extend  to 
machinery  and  things  which  are  part  of   the  freehold. 
The  origin  of  the  present  statute  will  be  found  to  be  the 
10  Anne,  c.  19,  which,  it  has  been  said  in  some  contempora- 
neous reports,  was  passed  in  analogy  to  the  bankrupt  laws, 
an  analogy  than  which  none  can  be  more  favourable  to  the 
Crown.     Goods  and  chattels,  which  are  the  words  used  in 
the  statute  of  James,  are  certainly  more  comprehensive  thui 
the  word  utensil :   yet  those  words  have  wiiformly  been 
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holden  not  to  extend  to  fixtures.  Thus,  in  the  case  of  Revewe, 
Horn  V.  Baker  (a),  it  was  holden,  that  stills,  fixed  to  the 
freehold,  did  not  pass  to  the  assignees,  under  the  words 
''  goods  and  chattels"  in  the  statute,  although  vats  not 
fixed  to  the  freehold  did  pass;  and  the  same  was  decided 
in  the  case  of  Starer  v.  Hunter  (6),  with  respect  to  ma- 
chinery. It  is  manifest,  therefore,  that  this  property 
could  not  have  passed  to  the  assignees,  had  the  trader  be- 
come a  bankrupt.  But,  to  follow  up  the  analogy,  suppose 
m  baker  to  take  a  shop,  and  with  it  the  oven  and  apparatus 
ibr  baking,  these  would  not  pass  to  the  assignees,  nor, 
by  a  parity  of  reasoning,  could  they  be  seized  under  an  ex- 
tent, for  tbey  are  fixtures,  in  which  he  has  no  actual  pro- 
perty. But,  supposing  the  word  '*  utensil,"  by  a  latitude 
of  construction,  to  include  these  articles;  still,  if  the 
provisions  of  the  statute  can  be  satisfied,  the  Court,  in 
fkvour  of  trade,  are  bound  to  limit  that  construction.  That 
a  contrary  decision  would  be  prejudicial  to  the  commercial 
interests  of  the  country,  is  obvious  to  all  who  are  ac- 
quainted with  the  manufacturing  districts.  The  benefits 
which  arise  from  the  leasing  of  power-looms  and  every 
species  of  machinery,  are  well  known,  and  the  injury 
which  must,  of  necessity,  accrue  to  that  species  of  traffic, 
by  holding  the  immense  machinery  to  be  liable  for  the 
debts  of  the  i>etty  trader,  is  too  obvious  to  require  com- 
ment. Now,  that  the  intention  of  the  statute  can  be 
satisfied,  without  straining  the  meaning  of  the  word 
''utensil,"  requires  no  further  confirmation  than  that 
which  the  present  case  affords ;  for,  beyond  the  articles 
mentioned  in  the  case,  and  upon  which  this  question 
arises,  the  schedule  to  the  case  contains  an  enumeration 
of  goods  to  a  large  amount,  which  properly  do  come  within 
the  description  of  **  utensils,*'  and  have  been  seized  by  the 
Crown  af  such,  although  they  are  the  property  of  the 
defendants. 

(a)  9  East,  215.  (h)  5  D.  &  K.  240,  3  B.  fc  Ci  368. 
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Walton,  in  reply. — There  is  no  just  analogy  between 
the  bankrupt  laws  and  the  present  statute:  the  words, 
and  the  intention  of  the  Legislature,  difier  in  eadi. 
from  the  possession  of  fixtures  the  trader  can  derive  no 
fictitious  credit,  for  such  things  are  known  to  be,  in  nost 
cases,  the  property  of  the  landlord.  But,  the  object  of  this 
statute  was,  to  give  a  better  security  to  the  Crown — an 
indefeasible  lien  upon  utensils  in  the  posseaaion  of  the 
trader — without  reference  to  the  actual  property.  It  is 
admitted,  that  this  indefeasible  lien  would  attach  upon 
these  things,  had  they  been  erected  by  the  tenant  himself; 
and,  as  the  act  says,  that  the  same  conaequencea  ahaB 
attach  upon  ''utensils '*  in  the  custody  of  the  trader,  as  i( 
in  fact,  they  had  been  his  property,  they  are  equally 
liable,  though  they  be  the  properly  of  the  landlord. 


Cur.  ado.  vmli. 


Alexander,  L.  C.  B. — Now  (after  stating  the  {head- 
ings and  the  case,)  delivered  the  judgment  of  the  Court  as 
follows : — 

It  wiU  be  observed,  that  the  claim  on  the  part  of  the 
Crown  is  for  utensils  for  the  making  of  paper,  in  the  cus- 
tody of  Moody.  It  is  not  doubted,  that  the  articles  in 
question  were  in  the  custody  of  Moody ,  and  were  used  by 
him  in  the  making  of  paper.  On  the  other  hand,  it  is 
equally  undisputed,  that  they  were  the  property  of  ihe 
defendants,  and  that  Moody,  the  debtor,  for  whose  debt 
they  had  been  seized,  had  no  interest  in  them  beyond  the 
limits  of  his  term.  The  title  to  charge  the  debt  of  dM 
lessee  upon  the  property  of  the  lessor  is  derived,  it  ia  said, 
from  the  provisions  of  an  act  of  Parliament.  If  tlie  act 
has  clearly  made  the  articles  in  question  liable  for  that 
debt,  the  defendants  must  bear  ihe  consequences;  but, 
a  clear  provision  is  necessary  to  make  the  property  of  one 
man  Uable,  without  his  consent,  for  the  debt  of  another. 
The  point  tiienis,  what  has  the  act  done? 
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"  The  act  which  has  been  relied  upon  as  the  only  material 
statute^  is  that  of  the  34  Geo.  3,  c.  20,  s.  27,  which  is  in 
these  words: — "  And  be  it  further  enacted,  by  the  autho- 
rity afore$aid,  thl^t  all  the  paper,  pasteboard,  millboard, 
aealeboard,  and  glazed  paper,  and  all  the  materials  and 
utensils  for  the  nuking  thereof,  in  the  custody  of  any 
maker  or  makers  of  paper,  pasteboard,  mitfboard,  scale- 
board,  or  ghused  paper,  or  of  any  person  or  persons,  to  the 
.use  of,  or  in  tru3t  for,  iiny  such  maker  or  makers,  shall  be 
liaUe  and  subject  to,  ^nd  the  same,  respectively,  are 
iierelqr  made  chargeable  with^  all  the  debt  aqd  dudes  for 
paper,  paateboard^  millboard,  scalebpard,  and  glazed  paper, 
respeetiyely,  made,  in  ajrrear  and  ow^ng  by  such  maker  or 
makers  for  any  paper,  pasteboard,  millboard,  sca)eboard, 
or  glazed  pap^  so  made  by  him,  her,  or  them,  or  in  his, 
her,  or  their  milL  workhouse,  warehouse,  or  other  place, 
and  shall  also  be  subject  and  liable  to  satisfy  all  penalties 
and  forfeitures  incurred  by  such  maker  or  makers,  or  other 
person  or  persons  u^g  such  mill,  workhouse,  warehouse, 
jor  Qtber  place,  for  any  offence  against  this  act,  relating  to 
the  Siaid  duties  on  paper,  pasteboard,  millboard,  scale- 
lK>ard,  or  gla»9ed  paper,  respectively;  and  it  shall  and 
may  be  lawfiU,  ip  all  such  cases,  to  levy  such  debts,  duties, 
jand  penalties*  on  such  paper,  pasteboard,  millboard,  scale*- 
jboardt  glassed  paper,  materials,  and  utensils,  or  any  of 
;lh9ni,  aod  to  use  suqh  proceedings  as  may  lawfully  be 
idooe,  in  relation  U)  paper*  pasteboard*  miUbpard,  scale- 
board,  or  glazed  paper,  in  case  the  debtors  or  offenders 
vere  Ibe  irue  and  lawful  owners  of  the  9a9ie." 

Ki^fw,  it  will  be  perceived,  that  the  question  turns  upon 
the  true  meaning  of  the  word  **  utensil,"  found  io  this  act. 
•What  are  made  liable  fpr  the  duties,  are,  the  paper,  the 
materials*  and  utensils,  for  the,piaking  thereof,  in  the  cus- 
tody of  the  paper-maker.  Whatever  comes  properly^  and 
^without  straining  the  jneaning*  within  these  wo^4s*  however 
hard  it  may  seem*  must  be  jm^de  answerable  for  the  debt. 
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case  are,  or  are  not,  utensils,  within  the  meaning  of  this 

clause.  No  one  will  say,  that  they  are  either  paper,  or 
materials  for  making  of  paper;  but  the  question  arises  upon 
the  meaning  of  the  word  **  utensils."  The  real  con- 
troversy is,  whether  the  machinery  affixed  to  the  fireehold, 
because  employed  in  the  manufacture  of  paper,  is  to  be 
treated  as  a  utepsil.  The  natural  meaning  of  that  word 
is  extremely  remote  from  any  such  construction.  Nothing, 
as  it  appears  to  me,  would  justify  the  putting  a  con- 
struction upon  that  word,  so  much  more  extensive  than 
its  common  acceptation,  except  it  is  made  manifest  by  the 
context,  or  by  other  provisions  in  the  act,  that  such  a 
construction  was  intended.  The  counsel  for  the  Crown 
have  not  pointed  out  to  us  any  word,  dause,  or  provision 
in  this  act,  or  in  any  other  statute  in  pari  maieridy  which 
has  a  tendency  to  support  such  a  proposition.  The  word 
used  is  left  to  be  construed  according  to  its  own  natural 
import;  which,  certainly,  does  not  refer  to  that  which  is 
part  of  the  freehold,  or  annexed  to  it.  If,  adopting  a 
common  rule  for  the  construction  of  all  acts  of  Parliament, 
and  of  all  written  instruments,  we  look  to  the  context, 
and  to  the  words  which  are  used  together  with  the  word 
'^utensil,**  we  find  that  these  are  "paper,  pasteboard, 
millboard,  scaleboard,  glazed  paper,  and  materials  for 
the  making  of  paper.'*  This  is  .the  enumeration  with 
which  the  word  ''  utensil "  is  joined  in  the  act.  These  are  aU 
sufficiently  loose  and  floating ;  and,  if  the  debateable  word 
is  to  receive  a  colour  and  meaning  irom  its  associates,  it 
will  not  be  construed  to  mean  water-wheels,  and  engines 
affixed  to  the  freehold. 

Some  cases,  by  which  the  right  of  the  tenant  to  remove 
that  which  he  has  once  affixed  to  the  freehold  has  been 
enlargejd,  have  been  brought  to  our  attention  as  favourable 
to  the  argument  of  the  indefeasible  lien  of  the  Crown.  In 
very  ancient  tunes,  it  would  have  been  waste  in  the  tenant  to 
tear  from  the  soil  of  the  freehold  what  he  had  once  annexed 
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to  it.  Tbat  rule  has  been  relaxed  in  favour  of  manufac- 
turers and  commerce.  This  is  established  by  many  cases. 
Among  others,  Poolers  case  (a)  was  cited,  in  which  Lord 
Holi  states  the  rule  to  be,  that  the  tenant  may  remove, 
during  the  term  of  his  tenancy,  that  which,  during  the 
term,  he  has  joined  to  the  freehold,  in  matters  connected 
with  commerce  and  manufactures. 

I  acknowledge  the  law  upon  this  subject  to  have  been 
most  accurately  stated  upon  the  part  of  the  Crown;  but,  I 
cannot  apply  this  principle  to  the  present  question.  I  am 
notable  to  discover  how  the  right  of  the  tenant  to  remove, 
during  the  term,  that  part  of  the  freehold  which  be  himself 
has  made  part  of  it,  can  alter  its  nature  and  description, 
and  convert  into  utensils  what,  in  their  own  characters, 
are  not  utensils,  and  cannot  properly  be  described  as 
such.  I  find  it  still  more  difficult  to  apply  this  reasoning 
to  machinery,  not  the  property  of  the  tenant,  and  which 
he  never  could  have  any  right  to  remove;  but  which  is 
the  property  of  the  landlord,  and  part  of  his  freehold 
estate. 

There  seems  to  me  no  occasion  to  call  in  aid  the  autho- 
rities cited  by  the  counsel  for  the  defendants,  in  which  it 
was  held,  that  fixtures  were  not  goods  and  chattels  in  the 
disposition  of  a  bankrupt,  within  the  statute  of  Janies.  I 
shall  only  further  say,  that,  without  the  aid  of  this  act,  the 
extent  will  not  reach  all  that  is  the  property  of  the  ma- 
nufacturer;  and  that,  if  its  nature  and  effect  be  to  extend 
the  remedy  for  duties  beyond  the  goods  which  are  the 
property  of  the  manufacturer,  who  is  the  debtor,  it 
should  be  done  by  unequivocal  language.  That  is  done 
here,  so  far  as  the  effects  are  properly  utensils. 

I  must  now  advert  to  the  items : — Some  of  them  are 
enumerated  in  the  demise  as  fixtures.  It  would  be  very 
difficult  to  treat  these  as  mere  utensils.     I  will  only  say 
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very  shortly  upon  the  subject  of  the  enutii^rlition  of  the 
articles,  that  the  Court  is  of  opinioA,  that,  tfpon  the 
statement  in  the  case,  they  appear  to  h6  tf(l  fixtuires, 
and,  therefore,  that  the  Crown  has=  no  right  to  take  thett 
under  this  extent.  But  the  articles  are  not  all  so  very 
clearly  described  as  to  make  the  Cdurt  cjuite  confident 
that  that  is  a  certain  opinion;  aind,  therefore,  I  am  itAttA 
to  state,  that,  if  the  Crown  wish  to  h^ve  a  reference  to  the 
Master  upon  any  of  the  particular  items,  in  order  fa  have 
the  circumstances,  in  which  they  are  placed^  more  s|iiecifi- 
cally  described,  the  Court  will  give  them  that  oppoifttmif^: 
but,  ptimd  facie t  we  consider  the  articles  to  be  allfiittcMli^ 

Judgment  for  the  defendant  (a). 


{a)  At  the  close  of  the  argument, 
some  discussion  arose,  with  re^ct 
to  the  mode  in  which  the  srtuff 
chests,  described  in  the  case  as 
moveable,  were  fixed  to  the  wood 
sleepers      In  the  result,  however, 


it  appeared  from  the  statement  of  a 
gentleman  in  Court,  Aaf  the  stuff 
chests  morvcd  in  a  grooTft,  ftott 
which  they  could  not  be  taken 
without  removing  the  sleepers  and 
unscrewing  the  groove. 


IN  THE  EXCHEQUER  CHAMBER. 
(In  Error  from  the  Court  of  King's  Bench  J » 


Capel  and  Another  r.  Bvszard  and  Others,  A^gnees 
of  Jones  and  Another,  Bankrupts. 

^.,by  indenture,  TroVER  for  two  barges.  The/r«/ coimt  of  the  de- 
ceruin  whaH;  claration  laid  the  possession  in  the  bankrupts ;  and  the 
rivet  rw,      ^^cond,  in  that  of  the  assignees.     Plea— Not  guilty. 

described  by 

abuttals,  together  whh  all  ways,  paths,  passages,  easements,  profits,  commodides,  and  appurtenanocs 
whatsoever  to  the  same  belonging ;  it  was  found,  by  a  special  verdict,  that,  by  this  indenture,  the 
exclusive  use  of  the  land  of  the  river  Thamu,  opposite  to,  and  in  firont  of,  the  wharf,  between  higb 
and  loir  water-mark,  as  well  when  covered  with  water  as  dry,  for  the  accommodation  of  the  tenants 
of  the  wharf,  was  demised  as  appurtenant  to  the  wharf;  but,  that  the  land  itself,  between  high  and 
low  water-mark,  was  not  demised : — Held,  that  barges  of  B,^  lying  between  high  and  low  water- 
mark, and  attached  to  the  wharf  by  ropes,  could  not  be  distramed  for  rent  of  the  demised  premises, 
in  arrear. 
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-  At  the  trial,  before  Lord  Tenierden,  the  Jury  found  a  ExcH,  chamber, 
verdict  for  the  defendants  (the  plaintifis  in  error)  upon 
the  first  count  ;^  and  upon  the  second,  a  special  verdict, 
stating,  aa  to  the  grievances  in  that  count  mentioned,  that, 
before  and  at  the  time  of  the  making  of  the  distress  there- 
inaflter  mentioned,  W.  R.  Jone&  and  G.  Jones  had  become 
and  were  bankrupts,  and  that  the  plaintifb  (die  defend-* 
asts  in  error)  had  been  didy  nominated,  chosen,  and 
appointed,  their  assignees;  that  the  plaintifis  so  being 
such  assignees  as  aforesaid,  before  and  at  the  time  of  the 
making  of  the  distress  hereinafter  mentioned  to  have  been 
made,  were  lawfully  possessed,  as  of  their  own  property, 
as  such  assignees  as  aforesaid,  of  the  barges  hereinafter 
mentioned  to  have  been  taken  and  distrained  by  the  said 
defendants.  And  that,  by  a  certain  indenture,  bearing 
date  the  9th  day  of  March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixteen,  and  made  before  the 
said  W.  R,  J.  and  G. «/.,  or  either  of  them,  became  bank- 
rupt, between  one  Brawn  of  the  one  part,  and  the  said 
bankrupts  of  the  other  part,  the  said  Brown  demised, 
leased,  and  to  farm  let,  unto  the  bankrupts^  all  that  wharf- 
ground,  and  premises  next  the  river  Thames/  and  also,  all 
that  capital  brick«built  warehouse,  of  three  floors,  erected 
and  built  thereon,  abutting  north  on  the  river  Thames,  east 

on  premises  in  the  occupation  of ,  south  on  the  street 

cartway  and  common  highway  leading  from  Pickk-Her" 
ring  Stairs  to  Horsleff-^UnDn  Stairs,  and  west  on  the  Five^ 
footway,  or  little  wharf  for  landing  goods,  and  certain  other 
premises  in  the  said  indenture  more  particularly  men- 
tioned; together  with  free  liberty  for  them,  the  bankrupts, 
their  executors,  and  administrators,  during  that  demise, 
to  land  and  load  goods,  wares,  and  merchandizes,  in  com- 
mon with  the  rest  of  the  tenants  of  the  said  Brown,  at  the 
said  Five-footway  or  little  wharf,  fronting  the  river  Thames, 
togedier  with  all  cellars,  sollars,  rooms,  chambers,  ways, 
pathfl^  passages,  lights,  easements^  profits,  commodities,- 
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Etch.  Chamber,  advantages,  and  appurtenances  whatsoever  to  the  said 
1829.  wharf-ground,  warehouses,  and  premises,  or  any  of  them, 
belonging,  or  in  any  wise  appertaining;  to  hold  the  same 
premises,  with  their  and  every  of  their  appurtenances,  unto 
the  bankrupts,  their  executors,  administrators,  and  as- 
signs, from  the  twenty-fifth  day  of  March  then  last  past, 
for  and  during  and  unto  the  full  end  and  term  of  thirteen 
years,  at  the  yearly  rent  of  five  hundred  and  sixty-five 
pounds,  clear  of  the  land-tax  and  all  other  taxes,  by 
equal  quarterly  payments,  payable  unto  the  said  Browm 
during  such  part  of  the  said  term  as  he  might  happen  to 
live,  and,  from  and  after  his  decease,  unto  the  person  or 
persons  who,  for  the  time  being,  should  be  entitled  to  the 
freehold  of  the  premises.  The  Jury  then  found,  that,  by  the 
said  indenture,  the  exclusive  use  of  the  land  of  the  river 
Thames,  opposite  to,  and  in  firont  of,  the  said  wharf-ground 
and  premises,  between  high  and  low  water-mark,  as  wdl 
when  covered  with  water  as  dry,  for  the  acconunodatioo 
of  the  tenants  of  the  wharf,  was  demised  as  appurtenant  to 
the  said  wharf-ground  and  premises,  but  that  the  said  land 
itself,  between  high  and  low  water-mark,  was  not  demised; 
and  that  before  and  on  the  ISth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty- 
six,  the  sum  of  five  hundred  and  sixty-five  pounds  of  the 
rent  aforesaid  was  in  arrear  and  unpaid;  and  that,  on  that 
day,  and  at  the  time  of  making  the  distress  hereinafter 
mentioned,  the  two  barges,  the  property  of  the  said  plain- 
tifis,  as  such  assignees  as  aforesaid,  were  attached  by 
ropes,  head  and  stem,  to  the  wharf-ground  aforesaid,  and 
were  lying  and  being  on  that  part  of  the  river  namesy 
opposite  to  and  in  front  of  the  said  wharf-ground  and 
premises,  and  between  high  and  low  water-mark,  the  ex- 
clusive use  of  which  was  demised  as  aforesaid.  And  that 
the  said  defendants,  on  the  said  12th  day  of  November,  as 
the  bailiffs  of  the  person  who  was  then  entitled  to  the  free- 
hold of  the  said  wharf  and  premises,  and  was  duly  authorized 


TRINITY  TERM,  10  OBO.  IV.  SH 

by  law  to  distrain  for  the  said  arrears,  seized  and  took  the  Exch,  Chamber^ 
said  two  barges,  as  and  for  a  distress  for  the  said  arrears 
of  rent,  and  shortly  afterwards  sold  and  disposed  of  the 
same  to  satisfy  such  arrears. 

Upon  this  state  of  fiicts,  the  Court  of  King's  Bench  (a) 
decided,  that  the  plaintiffs  (the  defendants  in  error)  were 
entitled  to  judgment  upon  the  second  count  of  the  decla-* 
ration;  because,  although  it  was  difficult  to  understand 
how  the  exclusive  use  of  the  land  could  be  demised,  and 
the  land  itself  not  be  demised,  in  either  case  the  distress 
could  not  be  supported :  if  the  finding  of  the  Jury  meant 
that,  the  land  was  demised  as  appurtenant  to  the  wharf, 
that  finding  could  not  be  supported,  as,  in  point  of  law, 
one  piece  of  land  could  not  be  appurtenant  to  another 
piece  of  land;  on  the  other  hand,  if  it  meant  that  the  use 
and  enjoyment  of  the  land  merely  passed  as  appurtenant 
to  the  wharf^  the  rent  did  not  issue  out  of  that  which  was 
a  niere  easement,  and  the  distress  could  only  be  taken  upon 
that  out  of  which  the  rent  issued.  But  the  contrary  hav- 
ing been  decided  under  very  similar  circumstances  by  the 
Court  of  Common  Pletis,  Busxard  v.  Capel  (6),  a  writ  of 
error  was  brought  to  review  the  decision  of  the  former 
Court,  and  was  now  argued  by — 

Siarr^  for  the  plaintiffs  in  error. — It  is  found  by  the 
special  verdict,  that  the  exclusive  use  of  the  land  opposite 
to,  and  in  front  of  the  wharf-ground,  where  the  barges 
were  distrained,  was  demised  as  appurtenant  to  the  wharf; 
and,  although  it  has  been  said  to  be  difficult  to  understand 
how  the  exclusive  use  could  be  demised,  and  the  land 
not,  this  finding  is  intelligible  in  point  of  law,  and  is  ca- 
pable of  explanation.  ''  If,"  says  Lord  Coke  (c), ''  a  man 
bath  twenty  acres  of  land,  and  by  deed  granteth  to  ano- 

(ii)2M.&R.197;  8  B.  &C.  141.  (6)  4  Bing.  137. 

(cj  Co.  Lit.  4  b. 
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Exch,  Chamber,  tlicr  and  his  heiTs  vestttram  terra,  and  mtfketh  livery  of 
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seisin  secundum  formam  cartcB^  the  land  itself  shaU  not 

pass,  because  he  hath  a  particular  right  in  the  land ;  forj 
thereby,  he  shall  not  have  the  houses,  dinbeF-tpees, 
mines,  and  other  real  things,  parcel  of  the  inheritance, 
but  he  shaU  have  the  vesture  of  the  land,  that  is,  the  com, 
grass,  underwood,  sweepage,  and  the  like;  and  he  sbaB 
have  an  action  of  trespass  quare  dausuntfregU.^  Agan, 
— '^  But,  if  a  man  take  a  lease  of  die  herbage  of  his  own 
land,  by  deed  indented,  this  is  no  conclusion  to  say  that 
the  lessor  had  nothmg  in  the  hnd,  because  it  was  not 
made  of  the  land  itself  {ay  The  use  so  found  is  inferred 
from  acts  of  enjoyment,  of  which  the  land  was  capable, 
such  as  making  beds  for  the  baizes,  cleiurii^  out  the  aaud, 
and  the  like ;  it  is,  in  effect,  the  same  as  a  grant  f!>tHwm 
itrrcB;  and  the  two  cases  may,  with  propriety,  be  assimi- 
lated. But  it  must  be  diewn,  that  the  exclusive  use  so 
found,  is  of  a  nature  which  may  be  appurtenant  to  the 
principal  subject  of  demise;  for  it  has  also  been  said, 
that,  if  the  meaning  of  the  finding  be,  that  the  land  itself 
was  demised  as  appurtenant  to  the  wharf,  it  would  amount 
to  a  finding,  that  one  piece  of  land  was  appurtenant  to 
another,  which,  in  point  of  law,  cannot  be.  To  a  certain 
extent,  this  proposition  may  be  conceded;  for,  one  piece 
of  land^  in  which  there  is  an  interest  from  the  surface  to 
the  centre,  cannot  be  held  as  appurtenant  to  another 
piece  of  land  similarly  circumstanced:  but,  to  the  full 
extent,  thb  proposition  is  not  sustainable;  for,  ahhoagh 
the  technical  rule  is,  that  a  thing  corporeal  cannot  be  ap- 
pendant to  a  thing  corporeal,  or  a  thing  incorporeal  to  a 
thing  incorporeal,  this  proposition  is  not  universally  true. 
In  Co.  Lit.  121  6,  it  is  said,  that  prescription  doth  not 
make  any  thing  appendant  or  appurtenant,  unless^  the 
thing  appendant  or  appurtenant  agree  in  quality  and  nature 

(a)  Co.  Lit.  47  b. 
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to  the  thing  ^hereunto  it  is  appendant  or  appurtenant ;  as  Exch.  chamber, 
6i  thing  corporeal  eannot  properly  be  appendant  to  a 
thing  corpofeal,  or  a  thikig  incorporeai  to  a  thing  incor- 
poreal* But,  in  a  note  to  this  passage,  Mr.  Butler  says, 
— "  Th»  true  test  seems  to  be,  the  propriety  of  relation 
between  the  pi^cipul  and  the  adjunct,,  which  may  be  found 
oQi  by  considering,  whether  tbey  so  agree  in  nature  and 
quality,  as  to  be  capable  of  fmion  without  any  incongruity." 
The  exclushre  use  bete  found  is  not  the  land,  but  the  use 
^tbe  land,  which  may  well  be  granted,  although  the  land 
ittf^do  not  pass :  this  is  the  adjunct,  the  principal  is  the 
wharf.  They  agree  in  nature  and  quality,  and  are  capable 
ef  umioA  without  ahy  incongruity. 

if,  Chen,  the  exclusive  use  so  found  may  be  appurtenant 
to  the  land  demised,  is  it  an  interest,  substantial  and  tan« 
gible,  idie^peto  a  lessor  may  resort  to  distrain?  In  the  first 
plaice,  it  i^  an  interest,  for  the  recovery  of  which  an  assize 
otn&vel  dUsei4in  wouM  lie  at  common  low.  Thu»,  JBrac* 
iapff  lie  asma  nova  dis^eysintB^  lib.  4,  cap.  6,  f.  124, 
My^:  **  Loeum  ttatem  non  solum  kabei  hujuemodi  asHsa  in 
rebui  eorporaU6uSf  sicut  in  tenementis  quibuscunque ;  ve- 
mm  etiatn  in  rebus  ineorpdnUibus,  sicui  in  sernitutibus,  et  in 
rebtis  qua  pertineni  ad  ienementum^  sicui  injure  pciscendi, 
fakandi^oMendii et hi^usmodi*'  And  again, Id. cap.  14, 
f.  176,  "  In  quibus  casibus  omnibus  subvenitur  disseysito 
per  breve  de  ingressu,  secundrtm/ormas  inferius  notandas^ 
tarn  super  possessionibus  rerum  corporalium,  quam  super 
juribus  sciUcet  rebus  incorporahbus,  sicut  jure  pascendi^ 
et  hujusmodi  utendi  fruendir  So,  we  have  the  authority 
of  Lord  Coke  (a)  that,  at  common  law,  an  assiaee  of  novel 
tKsseisin  would  lie  in  such  cases;  for,  in  his  commentary 
upon  the  statute  Westminster  S,  by  which  the  remedy  by 
assize  of  novel  disseisin  was  extended,  after  noticing  the 
authority  of  jBrac^oii,  he  observes:  "  And  in  this  reign  of 
Henry  3rd,  which  was  before  the  making  of  this  act,  an 

{a)  2  Inst  412. 
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Exch.  Chamber,  assize  did  lie  of  a  common  of  piscary ;  and  those  opinions 
v^___^*^  had  great  probabihty  of  reason:  yet,  because  (as  hath 
Capel  been  said)  there  was  no  writ  in  the  register  in  these  cases, 
ButiAED.  therefore,  before  this  act,  no  writ  did  lie,  by  the  general 
opinion  of  the  judges;  but  now  this  act  hath  cleared  the 
question.*'  Now,  an  assize  of  novel  disseisin  is  a  writ  of 
entry,  wherein  A*  complains  that  JB.  has  disseised  him  of 
his  freehold,  and  the  sheriff*  is  to  cause  that  tenement  to  be 
re-seised,  and  twelve  men  to  view  that  tenement,  C^»  ^'  -B- 
177);  it  is  a  remedy  which  exists  only  where  thejusuieni& 
is  capable  of  being  defined,  and  lies  not  where  the  com- 
plainant cannot  describe  his  tenement,  either  in  quality, 
or  by  quantity,  or  local  situation.  (Bracton,  He  assisa 
novce  disseysime^  lib.  4,  cap.  16,  f.  181.)  But  there  can 
be  no  better  test  that  this  is  an  interest  tangible,  substan- 
tial,  and  maynorable,  than  that  it  may  be  made  the  sub- 
ject of  an  action  of  trespass  quare  clauswnf regit.  By  a 
grant  vesturce  ierrce^  though  the  land  itself  do  not  pass, 
the  grantee  shaH  have  an  action  of  trespass  quare  dausnm 
/regit, — Co.  LiU  4  b.  In  Wilson  v.  Mackreth{a)f  where 
the  plaintiff*  had  an  exclusive  right  to  dig  tiurf  on  the 
soil  of  the  lord,  it  was  holden,  that  trespass  would  lie  for 
^igghig  the  turf  there,  though  the  plaintiff  had  not  die 
absolute  right  to  the  soil.  If  the  interest  of  the  pbuntiff^had 
been  a  mere  right  of  common  of  turbary,  trespass  qmare 
clausum  /regit  would  not  have  been  maintainable;  but,  it 
was  an  exclusive  right,  as  this  is,  to  the  enjoyment  of  land, 
which,  as  Wilmot,  J.,  in  that  case,  observes,  does  not  ne- 
cessarily import,  that  the  grantee  should  have  the  whole 
property  to  the  land.  Common  and  exclusive  rights  are 
thus  distinguished  by  Lord  Coke{b): — **  If  a  man  prescribe 
for  common  in  the  land  of  another,  to  the  exclusion  of  the 
owner,  it  is  bad;  but  a  man  may  prescribe  or  allege  a 
custom  to  have  separalem  pasturam,   and  exclude   the 

(a)  3  Bur.  1824.  (6)  Co.  Lit.  122. 
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owner  of  the  soil  from  feeding  there ;  or,  solam  vesturam  Exeh.  Chamber, 
ierrce  from  such  a  day  to  such  a  day,  and  thereby  the  owner 
of  the  soil  shall  be  excluded  from  pasturing  or  feeding 
there;  or,  separalem  piscariam,  and  the  owner  of  the  soil 
shall  be  excluded  from  fishing  there;  but,  if  he  claim  to 
have  cammuniam  piscarits,  or  liberam  piscariam^  the 
owner  of  the  soil  shall  fish  there.  Even  where  there  are 
conflicting  rights,  as  between  the  lord  and  copyholders, 
the  latter  may  have  the  sole  and  several  pasture  in  the  soil 
of  the  lord,  and  exclude  him;  Hoskins  v.  Robins  (a);  a 
/ariiari,  therefore,  where  no  right  conflicts  but  that  of  the 
king,  who,  as  parens  pairicd^  is  owner  of  the  soil,  the  use 
here  found  must  be  a  tangible  and  substantial  interest, 
which  may  form  the  subject  of  an  action  of  trespass  quare 
clausum/regitf  and  whereto  a  lessor  may  resort  to  distrain. 
Now,  if  the  use  found  may  be  appurtenant,  and  is  tan- 
gible, it  remains  to  shew,  that  it  is  an  interest  whereto  a 
lessor  may  resort  to  distrain,  though  the  land  itself  be  not 
demised.  A  mere  privilege  or  easement  is  totally  dissi- 
milar from  an  exclusive  use.  ''  If  a  man  deviseth  the  ves- 
ture and  herbage  of  his  land,  he  may  reserve  a  rent,  for 
that  the  thing  is  maynorable;  and  the  lessor  may  distrain 
the  cattle  upon  the  land."  Co.  Lit,  47  a.  And,  in  fVelch 
V.  Myers  (b),  where  replevin  was  brought  for  taking  eight 
cows  as  a  distress,  and  the  tenant  had  no  greater  interest 
than  the  use  here  found,  for  he  was  lessee  of  the  vesture 
for  a  limited  period  only,  and  had  no  absolute  interest 
in  the  land,  it  was  not  doubted  but  that  a  distress  might 
well  be  taken.  The  doctrine  of  distress  is  said  to  have 
originated  in  the  Roman  Law,  to  the  pignorary  method  of 
which  the  rigour  of  the  ancient  feudal  forfeitures  was  mi- 
tigated ;  but  it  is  not  precisely  stated  in  any  work,  whe- 
ther a  distress  may  be  taken  for  the  rent  of  a  common. 
The  dictum  of  Lord  Coke,  upon  this  subject,  is  repeated 

(a)  2  Saund.  324.  (6)  4  Camp.  368. 
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Exek.  Chamber,  in  the  text  books,  and  the  proFisioiis  of  the  stiitute  1 1  Geo. 
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V  '  ^    ^,  c.  19,  8.  8,  are  referred  to  for  the  purpose  of  flhewing 

Capel        that  it  caimot;    but  the  words  of  that  alatute  am  ex- 

Bu«  A*D.      ^'^"^^y  general,  capable  of  oomprismg  as  well  incorpoieal 
as  corporeal  rights;  and  it  does  not  follow,  b^cainse  this 
is  said  to  be  a  new  enactnaeutj  that  theee  m^  not  have 
been  a  power  of  trespass  before.    Indeed,  the  pow^  of 
distress  is  incident  and  inseparable  horn   reott-aerviee; 
«nd  distress  for  rent-service  not  being  agwist  cofOinon 
right,  die  Court  will  afford  every  aasistaiuse  fco  the  .exer- 
cise of  that  right.     To  the  exerdse  of  this  p<ywer  there 
are    no  stricter    limits   than  the  following,   which  #k 
given  by  FkiUf  lib.  2,  c.  49: — ^*  In  q$uilibe$  e^p^ne  iria 
principaUier  requtruniwr,  certus  locus,    eeria  eausm,  et 
seisina  alicujus"      In  the  present  case,  these  reqiuutos 
concur :  the  use  is  exclusive,  and,  therefore,  the  plaee  is 
certain;  the  causa  ceria  is  the  rent  in  arrear;  and  the  te- 
nant is  seised,  for,  even  the  owner  of  a  mere  easyeiiieut  is 
always  stated  in  pleading  to  be  seised  as  of  fee.     JJUUe- 
itm  does  not  confine  the  remedy  by  distress  to  land,  but 
says,  sect.  58: — "  If  the  lessor  reserved  to  him  a  yearly 
rent  upon  such  lease,  he  may  chuse  for  to  distrain  for  the 
rent  in  the  tenement  letten,  or  he  may  have  itn  action  of 
debt  for  the  arrearages  against  the  lesisee."    Witjhin  the 
word  ''tenement,*'  this  use  may  be  included;  and,  al- 
though Lord  Coke,  in  commenting  upon  this  passage,  says, 
the  rents  must  be  reserved  out  of  the  lands  or  tenemeots, 
whereunto  the  lessor  may  have  resort  te  distraio;  and, 
i^erwards,  proceeds  to  state,  that  a  rent  cannot  be  re- 
s^ved  by  a  common  person  out  of  any  incorporeal  inhe- 
ritance, as  advowsons,  commons,  &c. ;  but,  if  lease  be  made 
ef  them  by  deed,  for  years,  it  may  be  good,  by  way  of  cea- 
tract,  to  have  an  action  of  debt,  but  distrain,  the  lessor  can- 
not;— it  is  sufficient  to  say,  that  this  does  not  CMiie  within 
any  of  the  instances  put  by  Lord  Coke,  but  is  an  exclusive 
use,  as  found  by  the  Jury.    Unless  the  present  distress  be 
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supported,  thexemedy  by  distress  is,  in  this  case,  absolutely  Exeh.  Cftamisr 
lost;  for  the  tenant  may  remove  his  goods  to  the  barges  on  1829. 
the  river,  and,  unless  the  removal  be  clandestine,  the  land- 
lord cannot  follow  the  goods,  though  they  be  removed  for 
the  mere  purpose  of  avoiding  the  distress  (a).  On  the  other 
hand,  by  sustaining  this  distress,  no  injury  can  ensue :  the 
rights  of  the  landlord  will  be  protected,  but  without  preju- 
dice to  the  interests  of  third  persons;  for  goods  sent  to  a 
wharf  are  excepted  from  the  landlord's  right  to  distrain, 
upon  the  groundsof  public  convenience.  GUman  v.  EUon (b). 


Rickardkg  for  the  defendants  in  error. — The  real  ques- 
tion is,  whether  the  place  in  which  the  barges  were  dis- 
.trained  is  part  and  parcel  of  the  premises  demised,  ot 
whether  it  was  used  as  a  mere  easement ;  for,  if  it  be  an 
easement,  the  distress  cannot  be  sustained,  and  the  judg- 
ment must  be  affirmed.  The  rule  upon  this  subject 
is  thus  laid  down  by  Lord  Coke: — '^  First,  it  appeareth 
here,  by  lAttleionj  that  a  rent  must  be  reserved  out  of 
lands  or  tenements,  whereunto  the  lessor  may  have  re- 
sort or  recourse  to  distrain,  as  Littleton  here  also  saith; 
and,  therefore,  a  rent  cannot  be  reserved  by  a  conunon 
person  out  of  any  incorporeal  inheritance,  as  advowsons, 
commons,  offices,  corodies,  mulcture  of  a  mill,  tythes,  fayres, 
markets,  liberties,  privileges,  franchises,  and  the  like.  But 
if  a  lease  be  made  of  them  by  deed,  for  years,  it  may  be 
good,  by  way  of  contract,  to  have  an  action  of  debt,  but 
distrain,  the  lessor  cannot."  Co.  Lit.  47  a.  The  statute 
11  Geo.  2,  c.  19,  s.  8,  enables  the  landlord  to  distrain  any 


(tf)  Watson  V.  Maia,  3  fisp.  15 ; 
but  see  Opperman  v.  Smiih,  4  D. 
6l  R.  33 ;  Bach  v.  Meats,  5  M. 
&  S.  200;  Stanley  v.  Wharter, 
9  Price,  301 ;  Lyster  v.  Brovm,. 
1  Car.  &  P.  121,  in  which  this  case 
is  OTer- ruled. 

(6)   3  B.  &  B.  82.    He  also  re- 


ferred the  Court,  generally,  to  bis 
argument  in  the  Court  of  K.  JB.,  but 
did  not  cite  the  cases  of  Bally  v. 
Wells,  1  Wils.  25;  26  H.  8,  f.  5,  pi. 
20;  Gray*s  case,  5  Co.  78  b,  Cro. 
Eliz.  405 ;  the  Mayor  of  Nort/tamp- 
tony.  Ward,  1  Wilson,  107,115; 
;aDd  Watson  v.  Main,  3  Esp.  15. 
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&dk.  Chamber,  Cattle  feeding  upon  any  common  appendant  to  the  land  de- 
^^^^*  mised.  This  stotute,  which  is  intitled,  "  An  act  for  the 
more  effectual  securing  the  payment  of  rents,  and  pre- 
venting fraud  by  tenants/'  gives  a  new  remedy;  for,  at 
common  law,  such  cattle  could  not  be  distrained,  because 
the  common  was  only  accessory,  the  soil  of  the  common 
being  in  the  lord  of  the  fee,  and  the  lessor  of  the  land 
could  not  enter  upon  the  common  to  distrain.  Now,  the 
indenture  of  demise  set  out  in  the  special  verdict,  defines 
the  property  demised  by  abuttals,  not  including  the  pbce 
in  question;  it  also  contains  general  words,  to  which  alone 
the  finding  of  the  Jury  can  be  referred.  That  finding  is, 
that  the  exclusive  use  of  the  land  was  demised  as  appur- 
tenant to  the  wharf,  but  that  the  land  itself  was  not  de- 
mised; which  latter  part  distinguishes  this  from  the  case 
of  Buszard  v.  Capel  (a),  in  the  Court  of  Common  Pleas. 
Land  cannot  be  appurtenant  to  land,  and,  therefore,  if  the 
land  itself  did  not  pass,  but  the  exclusive  use  of  the  land 
only,  that  use  must  pass  as  an  easement  under  the  word 
''  appurtenances**  in  the  lease.  The  rent  issues  out  of  the 
land  itself,  and  not  out  of  the  easement;  and,  as  the  dis- 
tress can  only  be  taken  from  that  from  which  the  rent  is- 
sues, it  cannot  be  taken  upon  the  easement. 

Starr,  in  reply. — The  present  does  not  come  within 
any  of  the  instances  mentioned  by  Lord  Coke  in  the  pas- 
sage referred  to,  out  of  which  a  rent  cannot  be  reserved. 
The  nearest  to  which  it  may  be  assimilated  is  a  privilege; 
it  is,  however,  not  a  privilege,  but  an  interest  in  the  soil : 
superficial  it  may  be,  but  it  is  still  tangible,  and  such 
whereto  a  lessor  may  resort  to  distrain.  A  demise  for 
the  exclusive  use  of  soil  for  barges,  is  an  interest  pre- 
cisely similar  to  a  demise  vesturce  terrce. 

Cur.  ado.  vuli. 

(a)  4  Bingh.  137. 
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ALftXANDER,  L.  C.  B.— This  IS  an  action  of  trover  for  «'<?*•  Chamber, 

1829* 
two  barges,  brought  by  the  assignees  of  bankrupts  of  the 

name  of  Janes,  against  two  defendants,  who  were  bailiffs, 
duly  authorized,  of  the  person  then  entitled  to  the  free- 
hold of  a  wharf  and  premises  in  possession  of  the  defend- 
ants in  error,  the  assignees,  and  who  had  seized  the  two 
barges,  under  colour  of  distress,  for  rent-arrear. 

The  distress  was  made  upon  two  barges  lying  in  the 
river  ThameSf  but  attached  by  ropes  to  the  wharf  demised 
by  the  principal  of  these  baiUfIs,  the  plaintiffs  in  error,  to 
the  bankrupt,  now  represented  by  the  assignees.  The 
question  is,  whether  the  distress  is  valid.  There  is  no 
doubt  that  the  wharf  was  demised,  that  rent  was  in  arrear, 
and  the  distress  made.  The  controversy  is,  whether  the 
barges  were  in  a  position  which  rendered  them  liable  to 
be  distrained  upon.  . 

•  It  is  necessary  to  examine  the  terms  of  the  demise,  to 
determine  the  nature  of  the  interest  which  the  tenant  took 
^nder  the  demise  in  the  place  where  the  barges  were  at 
tlie  time  of  the  distress,  and  then  to  decide,  whether,  by 
law,  property  in  that  place  was  liable  to  be  distrained, 
upop.  The  Jury  found  a  special  verdict,  where  the  terms 
of  the  demise  are  stated.  In  substance,  they  arc  as  fol- 
lows:— By  indenture.  Brown  demised  to  the  bankrupts  all 
that  wharf  ground  and  premises  next  the  river  Thames, 
and  also,  that  warehouse  abutting  north  on  the  Thames, 
&c.,  together  with  licence  for  them,  during  that  demise, 
to  land  and  load  goods,  in  common  with  the  rest  of  the 
lessor's  tenants,  at  Five-foot^way  wharf;  together  with  all 
easements  and  appurtenances  to  the  said  wharf  and  pre- 
mises belonging  or  appertaining  :-> the  special  verdict  then 
stated,  that,  by  the  indenture,  the  exclusive  use  of  the 
land  of  the  river  Thames,  opposite  to,  and  in  front  of  the 
demised  wharf,  between  high  and  low  water-mark,  as  well 
when  covered  with  water  as  dry,  was  demised  as  appur- 
tenant  to  the  wharf;   but   that  the  land  between  high 

VOL.  III.  B  B 
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Exch,  Chamber,  and  low  water-mark  was  not  demised.    It  haa  been  ^b- 
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served  that  the  special  verdict  is,  in  this  place,  erroneouSf 
and  inconsistent  with  itself.    It  finds  that  the 


use  of  the  land  over  which  the  river  flows  was  demised 
as  appurtenant  to  the  wharf,  but  that  the  land  itself  waa 
not  demised.  This  inconsistency  has  suggested  to  oiieof 
the  Judges  the  propriety  of  a  venire  de  movo.  It  is  agreed, 
that  the  finding  is  incouMstent,  because  a  grant  of  the  ex- 
clusive use  of  the  land  is  a  grant  of  tbe  land.  Thexefibre, 
the  verdict  finds  that  the  land  was  demised^  and  that  it 
was  not  demised.  But,  still,  the  migority  of  the  Judges 
are  of  opinion  that  there  is  no  occasion  for  a  venire  de 
novo;  such  a  step  would,  in  their  opinion,  occasion  use- 
less delay  and  expense.  The  Jury  have  put  a  construc- 
tion upon  the  instrument.  The  instrument  is  itself  suffi- 
ciently set  out  upon  the  special  verdict,  and  the  Court  can 
judge  of  its  legal  effect.  They  are  now  informed  as  ex- 
actly what  the  facts  are,  as  they  could  be  by  any  amoid- 
ment,  and,  therefore,  do  not  deem  it  necessary  that  there 
should  be  a  venire  de  novo.  The  special  verdict  then 
proceeds: — "  That,  on  the  l^h  November,  18S6,  the  sum 
of  555/.  of  the  rent  was  in  arrear,  and  unpaid;  and  that, 
on  that  day,  and  at  the  time  of  making  the  distress  there- 
inafter mentioned,  the  two  barges,  the  property  of  die 
plaintiffs  as  such  assignees,  were  attached  by  ropes,  head 
and  stern,  to  the  wharf-grounds  aforesaid,  and  were  lying 
and  being  on  the  jpart  of  the  river  Thames  opposite  to  and 
in  front  of  the  said  wharf-ground  and  premises,  and  be- 
tween high  and  low  water-mark,  the  exclusive  use  of  which 
was  demised,  as  aforesaid;  that  the  defendants,  on  the 
said  12th  of  November,  as  the  baiUfis  of  the  person  who 
was  then  entitled  to  the  freehold  of  the  wharf  and  pre- 
mises, and  was  duly  authorized  by  law  to  distrain  for  the 
arrears,  seized  and  took  the  two  barges  as  a  distress  for 
the  arrears  of  rent,  and,  shortly  afterwards,  sold  and  dis^ 
posed  thereof,  to  satisfy  such  arrears."    Such  is  the  ver- 
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diet.  Nothing  is  demised  but  the  wharf-ground  and  pre-  ^'<^*-  chamber, 
raises  next  the  riTer  Thames^  and  the  capital  built  brick 
warehouse  of  three  floors,  erected  and  built  thereon,  to- 
gether with  the  cellarsy  soUars,  rooms,  chambers,  ways, 
paths,  passages,  lights,  easements,  profits,  commodities, 
adYantages,  and  appurtenances  whatsoever,  to  the  said 
wharf-ground,  warehouse,  and  premises,  belonging  or  ap- 
pertaining. What  is  demilled,  therefore,  is  the  whiarf- 
grodnd,  and  premises  next  the  river,  the  warehouse,  atid 
the  easements  and  appurtenances  thereto  belonging.  The 
Jury  tell  us  that  it  was  as  appurtenant  that  the  eicclu- 
sive  right  to  the  nte  of  the  land  in  question,  over  which 
the  barges  were  moored,  passed  to  the  lessee.  As  it  is 
an  acknowledged  rule,  that  land  cannot  be  appurtetiant  to 
land,  it  folk>ws  that  the  Jury  drew  a  right  inference  from 
the  deed,  when  they  found  that  the  land  itself  between 
h^h  and  low  wafer-mark  wad  not  demised;  and  when 
they  say,  that  the  exclusive  use  of  the  land  was  demised 
for  the'  accommodafion  of  the  tenants  of  the  wharf,  they 
do  not  mean  exclusive  use  in  the  sense  which  those  words 
import,  when  they  are  held  to  pass  the  land  itself.  That 
would  be  contrary  both  to  their  own  express  finding,  and 
to  the  manifest  construction  of  the  deed  itself,  set  out  upon 
die  record.  It  may  be  assumed  as  a  fact,  therefore,  that 
the  land  over  which  the  barges  were  moored  was  not  de- 
mised, though  the  land  to  which  they  were  attached  was 
demised.  The  question,  then,  comes  to  be,  whether,  by 
law,  a  distress  can  be  made  upon  property  situated  upon 
land  which  is  not  parcel  of  the  demise — land,  of  which  the 
tenant  has,  at  most,  an  easement. 

It  cannot  be  denied  that  the  law  is  generally  under- 
stood to  be  as  laid  down  by  the  Lord  Chief  Baron  Comyns 
in  his  Digest f  title  Distress^  A*  3,  that,  for  rent  reserved 
upon  a  lease,  a  man  may  distrain  upon  any  part  of  the 
land  out  of  which  the  rent  issues,  evidently  implying  a 
negative,  that  he  can  distrain  nowhere  else.     It  would, 
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Capbl  been  ingeniously  brought  into  action  upon  this  occasion, 
BuMAED.  to  prove  that  a  distress  may  be  taken  upon  an  easement, 
or  a  right  analogous  to  what  the  tenants  are  supposed  to 
have  had  upon  the  river  in  this  case.  But  none  of  the 
cases  cited,  when  examined,  warrant  the  proposition.  The 
total  absence  of  all  clear  and  direct  authority  upon  such  a 
point  is,  I  think,  decisive  against  it.  I  do  not  think  it 
necessary  to  examine  the  dicta  and  cases  which  hare  been 
mentioned,  in  order  to  shew  that  they  fail  in  estabUshing 
the  proposition  for  which  they  have  been  cited.  The 
exceptions  to  the  rule,  that  the  distress  must  be  upon  the 
land,  whether  they  are  found  in  the  common  law,  or  intro- 
duced by  statute,  all  prove  the  rule.  The  right  of  the 
lord  to  follow  when  the  cattle  are  removed  within  his 
sight,  when  it  is  stated  by  my  Lord  Coke  in  the  Ist 
Inst.  161,  is  put  upon  this,  that,  in  judgment  of  law,  they 
are  at  the  time  within  his  fee.  The  statute  of  Anne 
affording  a  remedy  where  the  goods  are  carried  off  clan- 
destinely ;  the  statute  of  Geo.  S,  authorizing  the  land- 
lord to  distrain  cattle  feeding  upon  commons  appurtenant 
to  the  land  demised;  all  these  exceptions  prove  the  rule, 
that  the  distress  must  be  made  upon  land  out  of  which 
the  right  of  the  landlord  issues.  There  is  no  reason  in 
justice  for  extending,  by  subtlety,  the  right  of  distraining, 
beyond  what  the  ancient  law  of  the  realm  has  established. 
If  the  law  were  as  contended  by  the  plaintiffs  in  error,  the 
barges  of  ^  stranger,  moored  there  for  a  temporary  pur- 
pose, with  their  cargoes,  might  be  seized,  which  would  be 
unjust.  It  has  been  said,  that  a  decision,  that  the  right 
of  distraining  does  not  exist  upon  property  situated  as 
these  barges  were,  would  be  dangerous  to  the  commercial 
inClerests  of  the  country:  I  am  not  able  to  discover  the 
danger.  The  landlord  will  have  his  remedy  by  distress 
upon  the  premises  really  demised,  and  will  have,  besides. 
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his  remedy  upon  the  contract.  If  it  be  supposed  that,  ^-f**-  c»a«6er, 
because  the  soil  of  the  river  cannot  be  demised  by  the 
owner  of  the  adjoining  wharf,  the  easement  or  privilege 
of  attaching  their  barges  to  the  adjoining  wharf  would  be 
in  danger,  I  must  say,  I  cannot  dbcover  the  consequence. 
If  this  be  an  easement,  as  they  say  it  is,  to  the  benefit  of 
which  they  are  entitled,  the  law  has  the  means  of  protect- 
ing men  in  their  easements  appurtenant  to  their  lands,  as 
well  as  in  the  lands  themselves.  We  are  of  opinion,  that 
the  judgment  should  be  affirmed. 

I  am  desired  to  state,  that  the  late  Chief  Justice  of  the 
Common  Pleas^  who  heard  the  case  argued,  does  not  con- 
cur in  the  opinion  I  have  delivered,  but  thinks  that  the 
judgment  ought  to  be  reversed;  the  majority,  however,  of 
the  Judges  are  of  opinion  that  it  ought  to  be  affirmed; 
and  let  it  be  affirmed  accordingly. 

Judgment  affirmed. 
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Jtti7ei6,  23.        Heneage  and  Others  v.  Lord  Andover  and  Others. 

vis^  certain  Vs-  9^  OHN  Walker  Hetieage^  by  his  wiU,  dated  17th  Marck, 
f^a  teriSTffiye  1798,  after  charging  aU  and  singular  his  real  estates  with 
hundred  years,    payment  of  his  just  debts,  gave  and  devised  all  his  real  es- 

andy  subject  to 

the  term,  and      tates  in  Great  Britain  J  to  his  wife,  Arabella  Walker  He* 

oHhereinafter^  f^^^gf^f  ^  ^^^^  ^^^  ^^t^^  un^  ber,  her  heirs,  and  assigns,  for 
declared,  she  de-  ^y^^.  ^nd  hp  gave  to  the  Said  Arabella  Walker  Heneage. 

vised  the  same      '  .    .  .  .  ^»  » 

estates  to  the  use  her  executors,  administrators,  and  assigns,  all  his  personal 
sons^"uccessive-  ^tate  of  what  nature  or  kind  soever;  and  the  said  testator 
«.!i^nderto'ule  appointed  the  said  ArabeUa  Walker  Heneage  sole  exe- 
first  and  other  cutrix  of  his  Said  wiU.  The  said  Arabella  Walker  He- 
verai  persons  neage,  by  her  will,  dated  the /(?5th  May,  1813,  gave  and 
tTu^^iefwUh  devised  all  her  manors,  messuages,  lands,  and  heredity- 
remainder  to  the  ^ents  in  WiUsy  Berks,  Somerset,  Middlesex,  and  Surrey, 

daughters  of  .  ^ 

such  several  per-  and  all  Other  her  real  estates,  to  the  Right  Honourable 
ly  in  tail  g^nc!'  Charles  Meadows  Pierrepoint,  Earl  of  Manvers,  the  Right 
rai;  with  re-       Honourable   Thomas  Howard,  Lord  Viscount  Andover, 

mainders  over.  ' 

The  trusts  of 
the  five  hundred 

years'  term  were  declared  to  be,  that  the  trustees  of  the  term  should,  out  of  the  rents  and  profits 
of  the  hereditaments  comprised  in  the  said  term,  pay  the  several  annuities  mentioned  in  the 
will,  and,  subject  thereto,  should,  out  of  the  residue  of  the  rents  and  profits  of  the  preooBes  com- 
prised  in  the  said  term,  levy  and  raise  such  sums  of  money,  not  eiceeding  8,000/.  in  the  whole,  as 
should  be  necessary  to  pay  and  satisfy  such  debts  or  sums  of  money  as  might  be  due  and  owing  by 
her  late  husband,  or  by  herself,  either  by  mortgage,  bond,  or  otherwise ;  and  all  which  she  directed 
the  trustees  to  pay,  satisfy,  and  discharge  out  of  the  said  rents  and  profits,  in  such  manner  and 
form  as  they  should  think  fit,  and  as  soon  as  conveniently  might  be  after  her  decease;  and  sulject 
and  without  prejudice  to  the  several  trusts  declared  of  the  sud  term,  upon  trust  to  pay  and  apply 
the  residue  and  overplus  of  the  net  renti,  bsues,  and  profits  of  the  premises  comprised  in  the  nid 
five  hundred  years'  term,  unto  the  person  or  persons  who,  for  the  time  being,  should  be  next  entitled 
to  the  reversion  or  remainder  of  the  premises,  expectant  on  the  said  term,  under  the  limitations 
thereinbefore  contained: — Held,  that  it  was  a  question  of  intention,  to  be  collected  from  the  provi- 
sions of  the  will,  whether  the  testatrix  meant  to  charge  the  debts  upon  the  corpns  of  tlie  estate,  or 
only  to  direct  the  payment  out  of  the  annual  rents  and  profits ;  and,  upon  the  tevaral  proviskms, 
the  Court  held,  that  the  testatrix  did  not  intend  that  the  debts  should  be  raised  out  of  the  corjms  of 
the  estate,  but  only  that  the  same  should  be  discharged  out  of  the  annual  rents  and  profits. 

Though,  in  favour  of  creditors,  the  Court  considers  a  devise  in  trust  for  payment  of  d^ts  oat  of 
rents  and  profits,  to  be  equivalent  to  a  devise  of  the  estate  itself  in  trust  for  payment  of  debts,  and 
will  direct  the  estate  to  be  sold  for  that  purpose,  yet  it  has  been  in  cases  where  the  remainder- man 
was  either  tenant  in  fee  or  in  tail,  and,  therefore,  liable  to  pay  the  debts  sooner  or  later. 
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and  the  Rig] it  Honourable  Charles  Pierrepoitdy  then  Lord  ExcH.  Ch.  in  Eq. 
Viscount  Newark,  and  their  heirs,  to  the  use  of  Robert  ^  *  ^ 

Nicholi^  and  George  Wyld,  their  executors,  administra-       Henk\oe 
tors,   and  assigns,  for  five  hundred  years,  to  commence  Lord 

from  the  time  of  the  said  testatrix's  decease,  without  im-      Andover. 
peachment  of  waste,   but  upon  the  trusts  nevertheless 
thereinafter  declared;  and,  from  the  end  or  other  sooner 
determination  of  the  said  term  of  five  hundred  years,  and, 
in  the  meantime,  subject  thereto,  and  to  the  trusts  thereof, 
to  the  use  of  the  plaintiff,  George  Heneage  Walker  He- 
neage,  and  his  assigns,  for  his  life,  with  remainder  to  the 
aaid  Earl  of  Mancersy  Viscount  Andover,  and  Viscount 
Newarky  and  their  heirs,  during  the  life  of  the  said  George 
Heneage  Walker  Heneage,  in  trust,  to  preserve  contin- 
gent remainders;  and  after  the  decease  of  the  said  George 
Heneage  Walker  Heneage,  to  the  use  of  the  first,  second, 
and  every  other  the  son  and  sons  of  the  body  of  the  said 
George  Heneage  Walker  Heneage,  lawfully  to  be  be- 
gotten in  tail  male ;  with  remainder  to  the  plaintilF,  Thomas 
John  Wtfld,  and  his  assigns,  for  his  life;  with  remainder 
to  his  first  and  other  sons  in  tail  male;  with  remainder  to 
the  plaintiff*,   William  Thomas  Wyld,  for  his  life;   with 
remainder  to  his  first  and  other  sons  in  tail  male;  with  re- 
mainder to  James  William  Wyld,  since  deceased,  for  life ; 
with  remainder  to  his  first  and  other  sons  in  tail  male; 
with  remainder  to  the  fifth  and  sixth,  and  every  other  son 
of  George  Wyld,  by  Mary  Dionysia,  his  wife,  in  tail  male; 
with  remainder  to  the  use  of  the  first  and  every  other  son 
of  the  plaintiff*,  George  Heneage  Walker  Heneage,  in  tail 
male;  with  like  remainder  to  the  sons  of  his  brothers;  with 
remainder  to  the  daughters  of  the  said  George  Heneage 
Walker  Heneage,  severally  and  successively,  in  tail  general; 
and,  for  default  of  such  issue,  to  the  use  of  the  daughters 
of  his  said  brothers  in  tail  general,  with  the  ultimate  re- 
mainder to  the  plaintiff^,  Francis  John  St.  Qttiit/iif,  his 
heirs  and  assigns,  for  ever. 
The  term  of  five  hundred  years  was  declared  to  be 
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1829  ^  ^ 

fFyldy  their  executors,  administrators,  and  assigns,  as 
aforesaid,  upon  trust  that  they  should,  out  of  the  rents 
and  profits  of  the  hereditaments  and  premises  comprised 
in  the  said  term,  pay  to  the  defendant,  Arabella  Amne 
Caroline  Jenny  Pigoti,  the  clear  net  sum  of  500/.,  free  firoin 
the  legacy-duty  and  all  deductions,  to  be  paid  her  as  soon 
as  conveniently  might  be  after  the  said  testatrix's  decease; 
and  should  also  pay  the  sum  of  700/.  (the  like  sum  haying 
been  expended  by  her,  the  said  testatrix,  in  renewing  a  co- 
pyhold estate  in  CAerhill,  in  the  said  county  of  fPilis,  hdd 
under  Mr.  Grub)  unto  her  executors  thereinafter  named, 
to  be  applied  by  them  upon  the  trusts  thereinafter  declared 
concerning  her  residuary  personal  estate;  and  upmi  fur- 
ther trust,  during  the  life  of  the  said  Arabella  Anne  Car 
roline  Jenny  Pigott,  in  case  she  should  continue  unmarried, 
by  and  out  of  the  rents,  issues,  and  profits  of  the  seveFtl 
manors  and  other  hereditaments  and  premises  comprised 
in  the  said  term  of  five  hundred  years,  or  any  of  them, 
to  levy  and  raise  the  clear  yearly  sum  of  1,000^1  of  lawful 
money,  free  from  legacy-duty,  land-tax,  and  all  other  taxes 
and  deductions;  and  should  pay,  apply,  and  dispose  of 
such  yearly  sum  of  1 ,000/.  by  equal  half-yearly  payments 
into  her  proper  hands,  in  manner  therein  mentioned;  and, 
III  like  manner,  to  levy  and  raise  the  several  other  annuities 
therein  mentioned ;  and  subject  to  the  several  trusts  and 
directions  therein  declared  and  hereinbefore  mentioned,  of 
the  said  term  of  five  hundred  years,  upon  furthertrust;  and 
the  testatrix  directed,  that  the  said  trustees  should,  out  of 
the  residue  of  the  rents,  issues,  and  profits  of  the  heredi- 
taments and  premises  comprised  in  the  said  term  of  five 
hundred  years,  levy  and  raise  all  such  sum  and  sums  of 
money  not  exceeding,  in  the  whole,  the  sum  of  8,000/,,  as 
should  be  necessary  to  satisfy,  pay,  and  discharge  all  such 
debts  and  principal  sums  of  money,  and  interest  due  there- 
on, as  might  be  justly  due  and  owing  by  the  said  testatrix's 
late  husband,  John  fFialker  Heneage,  in  his  lifetime,  or  by 
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herself,  either  by  mortgage,  bond,  simple  contract,  or  ^^^  CLbiEq, 
otherwise;  all  which  she  directed  the  said  Robert  Nicholas 
and  George  Wtfld,  and  the  survivor  of  them,  or  the  exe- 
cutors and  administrators  of  such  survivor,  to  pay,  satisfy, 
and  discharge,  out  of  the  said  rents  and  profits,  not  ex- 
ceeding the  said  sum  of  8,000/.,  in  such  manner,  propor- 
tions, and  form,  as  they  should  think  fit,  and  as  soon  as 
conveniently  might  be  after  her  decease ;  and  subject  and 
withgut  prejudice  to  the  several  trusts  and  directions 
thereinbefore  declared  and  mentioned,  of  and  concerning 
the  said  term  of  five  hundred  years,  upon  trust;  and  she 
directed^  that  the  said  trustees  should  pay  and  apply  the 
residue  and  overplus  of  the  net  rents,  issues,  and  profits 
of  the  premises  comprised  in  the  said  term  of  five  hundred 
yearsy  unto,  or  permit  and  suffer  the  same  to  be  received 
and  taken  by,  or  for  the  benefit  of  the  person  or  persons 
respectively,  who,  for  the  time  being,  should  be  next  en- 
titled to  the  reversion  or  remainder  of  the  said  premises, 
expectant  on  the  said  term  of  five  hundred  years,  under 
or  by  virtue  of  the  limitations  before  contained.  And  the 
said  testatrix  thereby  directed,  that  when  all  and  every 
the  trusts  and  purposes  thereby  declared  and  directed  of 
the  said  term  of  five  hundred  years,  should,  in  all  things, 
be  fiilly  performed  and  satisfied,  or  should  be  discharged, 
either  by  becoming  unnecessary,  or  by  being  incapable  of 
being  performed,  or  by  any  other  means;  and  when  the 
said  Robert  Nicholas  and  George  Wyld,  and  each  of  them, 
their  and  each  of  their  executors  and  administrators,  should 
be  reimbursed  and  satisfied  all  charges  and  expenses  oc- 
casioned by  or  relating  to  the  trusts  thereby  in  them  re- 
posed, then  the  same  term  of  five  hundred  years  should 
cease  and  determine,  and  be  utterly  void.  And  the  said 
testatrix  declared  her  will  and  mind  to  be,  that,  after 
satisfaction  of  the  trusts  therein  and  hereinbefore  men- 
tioned of  the  said  term,  so  far  as  related  to  the  pay- 
ment of  debts,  if  the  person  or  persons,  for  the  time 
being  entitled  to  an  estate  for  life  in  the  hereditaments 
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should  be  under  the  age  of  twenty-one  years,  then,  during 
his  or  their  minority,  the  said  Earl  of  Manvers^  Viscount 
Andover,  and  Viscount  Newark,  should  enter  into  and 
hold  possession  of  the  said  manors  and  other  heredita- 
ments, and  receive  and  take  the  rents,  issues,  and  annual 
proceeds  and  profits,  and  out  of  the  same  apply  any  an- 
nual sum  or  sums  of  money,  according  to  the  age  or  re- 
spective ages  of  such  minor  or  minors  respectively,  bnt 
not,  at  any  one  period,  exceeding  the  yearly  sum  of  8002., 
for  or  towards  the  maintenance  or  education  of  such  minor 
or  minors  respectively,  and,  subject  thereto,  lay  out  and 
invest  the  said  yearly  rents,  issues,  and  profits,  or  the  sur- 
plus thereof,  in  manner  therein  mentioned.  And  the  tes- 
tatrix declared  her  will  and  mind  to  be,  that  they  the  said 
trustees  should  be  possessed  of  and  interested  in  the  said 
stocks,  funds,  and  securities,  interests,  dividends,  and  an- 
nual produce,  and  the  accumulations  respectively,  upon 
trust,  at  the  end  of  such  minority,  or  sooner,  if  they  should 
think  proper,  to  call  in  or  dispose  of  the  same,  and  con* 
vert  them  into  money,  and  lay  out  and  invest  the  money 
to  arise  and  be  produced,  as  last  mentioned,  in  the  pur- 
chase of  freehold  estates  of  inheritance,  to  be  situate  in 
the  county  of  Wili^,  and  should  settle  and  assure  the 
same  to  the  uses  to  which  the  manors  and  other  heredita- 
ments, from  the  rents  and  profits  of  which  the  accumula- 
tions should  have  been  respectively  produced,  should,  by 
virtue  of  the  said  will,  then  stand  limited  and  settled* 
And  the  said  testatrix,  afler  making  certain  specific  be- 
quests and  legacies,  gave  and  bequeathed  to  the  said 
trustees,  the  sum  of  2,415/.  4«.  Three  per  cent.  Bank  An- 
nuities, then  standing  in  the  name  of  the  Accountant-Gre- 
neral  of  the  Court  of  Chancery,  in  trust,  to  permit  the  di- 
vidends for  ever  to  be  received  by  or  for  the  benefit  d 
the  person  or  persons  respectively,  who,  for  the  time 
being,  should  be  in  possession  of  her  said  estate  and  pre- 
mises, by  virtue  of  the  limitations  thereinbefore  contained. 
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And  the  said  testatrix  gave  and  bequeathed  the  residue  of  Btch.  Ch,  in  Eq. 
her  money,  stocks,  funds,  and  all  other  her  personal  estate,     ,  ^^^^'  ^ 
to  the  said  Viscount  Andover^  Robert  Nicholas^  and  George      hene age 
JVt/ldf  upon  trust  for  the  person  therein  mentioned.    And         ^^ 
the  said  testatrix  appointed  the  said  Lord  Viscount  An-     Andovbr. 
daver,  Robert  Nichoku,  and  Oeorge  Wyld^  executors  of 
her  said  will. 

By  a  codicil,  dated  the  9th  Aprils  1815,  after  reciting, 
that,  since  the  making  her  will,  she  had  purchased  from 
fiobert  Mcwndrell,  Esq.,  a  freehold  estate  in  Compton 
Basseft,  then  in  the  occupation  of  Clare  Flower,  for  2,5551. 
she  thereby  gave  and  devised  the  same  unto  and  to  the 
use  of  Sir  Jonathan  Cope,  Bart.,  and  Edward  Goddard 
Clerk,  their  heirs  and  assigns,  tor  ever,  upon  trust,  never- 
theless, immediately  after  her  decease,  to  offer  the  same, 
together  with  the  timber  thereon  growing,  unto  the  Earl 
of  Manvers,  Viscount  Andover,  and  Robert  Nicholas,  to 
be  by  them  purchased  for  the  sum  of  26271. ;  and  her  will 
was,  that  in  case  the  said  Earl,  Viscount,  and  Robert 
Nicholas  should  be  desirous  of  purchasing  the  heredita- 
Uients  and  premises  at  the  said  sum  of  2,6271.,  that  the  said 
Sir  Jonathan  Cope  and  Edward  Goddard  should  convey 
|ind  assure  th^  said  hereditaments  unto  and  to  the  use  of 
the  said  Earl,  Viscount,  and  Robert  Nicholas,  for  ever, 
upon  the  trusts,  nevertheless,  and  subject  to  the  like  re- 
3triqtioris  as  were  declared  and  directed  in  her  said  will, 
concerning  her  manors,  capital  and  other  messuages, 
lan^s,  and  hereditaments,  in  her  said  will  devised  unto  the 
'paid  Earl,  Viscount,  and  Robert  Nicholas,  and  their  heirs, 
upon  trust  for  the  immediate  benefit  of  the  plaintiff,  and 
hia  issue  in  tail  male,  and  the  several  other  persons  in  the 
limitations  of  her  said  will  mentioned:  and  the  said  testa- 
trix thereby  authorized  and  empowered  the  said  Earl, 
Viscount,  and  Robert  Nicholas,  from  and  out  of  the  rents, 
issues,  and  profits  of  all  and  singular  her  real  estates,  to 
praise  and  advance  the  said  sum  of  2,6271,  for  the  purchase 
of  the  said  hereditaments  and  premises,  to  be  settled  and 
conveyed  to  them  in  manner  aforesaid. 
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testatrix  revoked  the  appointment  of  George  Wyld  as  a 
trustee  and  executor,  and  in  his  stead  appointed  the  de- 
fendant Edward  Goddard;  and  she  also  appointed  the 
said  Edward  Goddard  a  joint  executor  of  her  will  (instead 
of  the  said  George  Wyld)^  together  with  the  said  Lord 
Viscount  Andover  and  Robert  Nicholas. 

The  testatrix  died  about  the  26th  June,  1818. 

The  Earl  of  Manvers  died  in  the  lifetime  of  the  testa- 
trixy  and  the  said  Charles  Pierrepoint  Viscount  Newark 
thereupon  succeeded  to  the  title  of  Earl  of  Mamvers;  he, 
however,  did  not  in  any  manner  act  in  the  trusts  of  the  wiD 
and  codicils,  but  renounced  and  disclaimed  the  same ;  and 
Viscount  Andover,  Robert  Nicholas,  and  Edward  God- 
dard,  after  the  death  of  the  said  testatrix,  duly  proved  the 
said  will  and  codicils  in  the  Prerogative  Court  of  die 
Archbishop  of  Canterbury. 

The  suit  was  instituted  for  the  purpose  of  taking  die 
usual  accounts,  and  obtaining  the  opinion  of  the  Court 
on  the  construction  of  the  will  of  the  testatrix. 

By  the  decree  made  on  the  hearing  of  the  cause,  dated 
the  l^th  day  otJune,  1830,  it  was  declared,  that  the  wiD 
and  codicil  of  John  Walker  Heneage,  and  the  will  and 
codicils  of  ^ra6^tta  Walker  Heneage  were  well  proved; 
and  it  was  referred  to  the  Deputy  Remembrancer  to  make 
various  inquiries,  as  to  who  were  the  heirs-at-law  and  next 
of  kin  of  the  said  testator  and  testatrix. 

In  pursuance  of  the  decree  and  the  general  order  of 
transfer,  Jefferies  Spranger,  Esq.,  one  of  the  Masters  of 
the  said  Court,  made  his  report,  dated  the  S5th  day  of 
May,  1821.  By  a  decree  on  further  direction,  dated  the 
23rd  May,  1822,  it  was  declared,  that  the  plaintiff  George 
Heneage  Walker  Heneage  was  entitled  to  an  estate  for  life 
in  such  parts  of  the  real  estates  of  the  testator  t/bAis  Walker 
Heneage  as  were  unsold  and  undisposed  of  by  the  testa- 
trix Arabella  Walker  Heneage  in  her  lifetime,  devised  to 
him  by  the  will  and  codicils  of  the  testatrix,  subject  to 
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the  tenii  of  five  hundred  years,  vested  in  the  defendants  Ejch.Ch,inEq. 
Robert  Nicholas  and  Edward  Goddard,  with  such  limita- 
tions  over  as  were  contained  in  the  will  of  the  testatrix; 
and  that  the  plaintiff  George  Heneage  Walker  Heneage 
was  also  entitled  in  like  manner  to  all  the  real  estates 
of  the  testatrix  of  which  she  was  seised  at  the  several 
times  of  making  her  will  and  codicils^  and  of  her  death, 
and  which  were  devised  to  him  by  her  said  will  and  co- 
dicils, subject  to  and  with  such  limitations  over  as  afore- 
said. And  it  was  referred  to  the  said  Master  to  take  the 
several  accounts  therein  directed. 

The  Master  made  his  report,  bearing  date  the  1st  day 
of  Afay,  1827. 

By  a  subsequent  decree,  made  on  further  directions, 
dated  27th  June,  1827,  it  was  ordered,  that  the  report 
should  be  confirmed;  and  that  it  should  be  referred  to  the 
Master,  to  compute  what  part  of  the  debts  of  the  testator 
John  Walker  Heneage,  and  of  the  testatrix  Arabella 
Walker  Heneage,  were  then  due,  and  which  were  speci- 
fied  in  the  said  report,  as  composed  of  interest,  which  had 
accrued  due  during  the  time  the  plaintiff  George  Heneage 
Walker  Heneage  had  been  entitled  to  the  rents  and  pro- 
fits of  the  estates  in  question ;  and  the  Court  declared, 
that  such  part  of  the  interest  which  had  so  accrued,  ought 
to  be  paid  out  of  the  fund  in  Court,  arising  from  rents  and 
profits;  and  that  the  surplus  of  the  said  debt,  including 
the  sum  of  150/.  and  interest,  due  to  William  Chivers, 
and  secured  by  the  promissory  note  of  the  testatrix,  bear- 
ing date  the  8th  February,  1814,  not  exceeding  8,000/., 
ought  to  be  paid  out  of  the  same  fund :  and,  without  pre- 
judice to  the  said  inquiry,  it  was  ordered  by  the  Court, 
that  the  Accountant-General  should  sell  the  sum  of 
13,154/.  7s.  5d.  Bank  SL  per  cent.  Reduced  Annuities, 
standing  in  his  name,  to  the  credit  of  this  cause,  to  an  ac- 
count, intitled,  **  the  real  estates,"  which  had  arisen  firom 
such  rents  and  profits ;  and  that,  out  of  the  monies  which 
should  arise  by  such  sale,  the  said  Accountant-General 
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diile  to  tbe  report^  ttni  also  to  the  said  fViUiam  CU^erSf 
tbe  several  sums  so  reported  doe  to  tbem  respectively^ 
and  should  pay  the  balance  of  the  money,  to  be  produced 
by  tbe  said  sale,  to  the  plaintiff  Oeorge  Heneage  Walker 
Heneaget  he  vmdertaking  to  pay  thereout  the  subsequent 
interest  on  the  said  debts. 

The  plaintiff  O.  H.  JV.  Heneage  applied  for  a  re-hearing 
of  the  cause,  and  a  variation  of  so  much  of  the  laatHnentioned 
devise  as  is  above  stated,  oft  the  following  among  other 
grounds,  viz.  that  the  charges  of  500JL  and  70M.y  and  the 
amount  of  the  debts,  not  exceeding  8,0002.,  due  from  the 
testator  John  Walker  Heneage,  and  the  testatrix  Arabella 
Walker  Heneage,  ought  to  be  raised  by  sale  or  mortgage  of 
a  sufficient  part  of  the  estates  in  the  pleadings  mentioned; 
and  that  the  interest  only  on  those  debts  ought  to  be  paid  out 
of  the  rents  and  profits  of  those  estates  accrued  due  since 
the  deatb  of  the  said  testatrix ;  or,  if  the  Court  should  not  be 
of  this  opinion,  then,  that  the  whole  of  the  rents  and  profits 
accrued  due  during  the  minority  of  the  plaintiff  ought  to  be 
applied,  so  far  as  the  same  would  extend,  in  payment  of  such 
debts  and  the  interest  thereon,  and  not,  as  provided  by  the 
decree,  that  the  interest  only  on  those  debts,  during  that 
period,  should  be  paid  out  of  such  rents  and  profits. 

Mr.  Treslove  and  Mr.  Roupell,  for  the  plaintiff  G.  H 
W.  Heneage,  in  support  of  the  re-hearing,  contended, 
that  tbe  debts  ought  to  be  raised  by  a  sale  of  the  real  es- 
tates, and  not  out  of  the  annual  rents  and  profits.  Traffard 
V.  Ashton  (o),  Shrewsbury  v.  Shrewsbury  (6),  Baoile  v. 
Blundell  (c),  Allan  v.  Backhouse  (rf).  Ivy  v.  Gilbert  (e), 
Evelyn  v.  Evelyn  {/),  and  Green  v.  Belcher  (g),  were  cited. 

Mr.Skirrow,  for  some  of  the  defendants,  and  particularly 


(a)  1  P.  W.  415. 
(6)  1  Ves.  jun.  234;  3Bro.  C.C. 
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(c)  1  Meriv.  193;  19  Ves.  494. 


(rf)  2  Ves.  &  B.  65. 
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for  the  first  tenant  in  tail,  insisted  that  it  was  a  question  of  ^'<^'<*  ^^-  *^  ^• 
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mtention,  to  be  collected  from  the  whole  will^  whether  the 

incumbrances  were  to  be  discharged  out  of  the  annual 

rents,  or  out  of  the  estate  itselfi  and  that  the  former  was 

evidently  the  intention  of  the  testatrix.  Haycock  v.  Hay^ 

cock  (a),  Talbot  v.  Shrewsbury  (6),  Okeden  v.  Okeden  (c), 

MUU  V.  Banks  {J),  Water  v.  HutcMnson  (e), 

Mr.  Wray,  for  some  of  the  defendants. 

Mr.  Tetmant,  for  the  Earl  of  Suffolk  and  the  other 
trustees. 

Lord  Chief  Baron  (after  stating  the  facts). — In  this 
case  it  has  been  argued,  that,  although  the  8|000/.  is  di- 
rected to  be  paid  out  of  the  rents  and  profits,  yet,  that  this 
direction  does  not  mean  out  of  the  annual  rents  and  profits 
only,  but  out  of  the  corpus  of  the  estate ;  and  it  has  been 
said,  that  many  cases  have  been  decided,  in  which,  under 
such  a  devise,  it  has  been  held,  that  the  charge  may  be 
raised  by  sale  or  mortgage. 

"  Upon  looking  into  those  cases,  they  do  not  appear  to  me 
to  decide  the  question  in  the  present  case ;  the  question 
now  being,  whether  the  testatrix  did  not  intend  this  to  be  a 
charge  upon  the  rents  and  profits  given  to  the  tenant  for 
life  or  first  tenant  of  the  freehold.  The  cases  are,  how- 
ever, material,  as  shewing  that  the  words  *  rents  and  pro- 
fits* in  devises  of  this  description,  do  not  necessarily  mean 
annual  rents  and  profits.  In  the  earliest  case  which  occurred 
on  this  point,  the  precise  words  were,  in  substance,  imma- 
terial, because,  the  remainder-men  were  either  tenants  in 
fee,  or  tenants  in  tail,  with  a  power  of  converting  the  estate 
into  a  fee :  they  only  affected  the  time  at  which  those  who 
were  entitled  to  the  charge  should  be  paid;  the  remainder- 
man had  to  pay  them  sooner  or  later.    But  where  the  rc- 


(tf)  1  Vern.  256.  (6)  Free,  in  C.  394.  (c)  1  Atk.  550. 

{d)  3  P.  W.  8.  (e)  1  Sim.  &  S.  276. 
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Exek.Ch.inEq,  raainder-Dian  is  tenant  for  life  only,  the  application  of  this 

case  is  very  important,  for  it  comes  to  be  a  question,  whether 
he  shall  pay  the  interest  of  the  charge  only,  or  whether  he 
shall  also  pay  the  capital.  This  is  strictly  a  question  of 
intention,  to  be  collected  from  the  language  of  the  will, 
with  reference  to  the  different  provisions  contained  in  it. 
There  can  be  no  doubt,  generally  speaking,  that  rents  and 
profits  mean  annual  rents  and  profits. 

I  think  the  cases  shew,  that  where  the  remainder-man 
takes  an  estate  of  inheritance,  unless  there  be  something 
demonstrating  a  contrary  intention  in  the  devisor,  the 
Court,  in  favour  of  the  person  entitled  to  the  charge,  if  it 
be  a  gross  sum,  will  raise  it  by  sale  or  mortgage.  The 
controversy  becomes  more  important  and  critical  where  the 
remainder-man  is  tenant  for  life  only.  It  is  a  question 
materially  affecting  the  interest  of  the  devisee,  whether 
the  corpus  of  the  estate  is  to  bear  the  charge,  or  the  de- 
visee is  to  lose  all  benefit  of  his  estate,  until  the  cluirge  is 
satisfied. 

I  can  treat  this  as  a  question  of  intention  only.  In  the 
present  case,  it  seems  clear  that  the  words  '  rents  and  pro- 
fits,' primd  facie^  mean  annual  rents  and  profits.  But  if 
no  inference  arises  from  the  dispositions  in  the  will,  to  shew 
that  the  devisor  so  intended,  there  would  be  a  very  strong 
inclination  on  the  part  of  the  Court  to  construe  these 
words  in  the  manner  they  have  oflen  been  construed,  so  as 
to  prevent  the  tenant  for  life  from  entirely  losing  the  benefit 
of  the  devise  in  his  favour.  However  much  I  may  regret 
it,  I  cannot  help  thinking,  that,  in  the  present  devise,  the 
intention  is  manifest  to  make  the  gross  sums  of  500^, 
700/.,  and  8,000/.,  charges  upon  the  annual  rents  and  pro- 
fits; and  the  reasons  upon  which  I  come  to  that  conclusion 
are,  1st,  The  testatrix  uses  the  words  rents  and  profits, 
which,  primd  fcuACf  mean  annual  rents  and  profits.  8nd, 
The  gross  sums  are  directed  to  be  paid  in  the  same  terms 
as  the  annuities;  and,  therefore,  if  the  argument  on  the 
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part  of  the  plaintiff  were  correct,  the  testatrix  must  have  Exeh,  Ch,  in  Eq. 
used  the  same  words  to  express  different  intentions — mean-  ^  '  ^ 

ing  annual  rents,  when  she  directs  the  annuities  to  be  paid      Heneage 
out  of  them;  and  a  charge  upon  the  corpus  of  the  estate,  loJ.j 

when  she  directs  the  gross  sums  to  be  raised  out  of  such      Andover. 
rents  and  profits.   And  Srdly,  Some  of  the  gross  sums,  viz, 
Mr.  Heneage^s,  her  husband*s,  debts,  and  her  own  mort- 
gage, were  already  charges  on  the  estate. 

It  is  a  strange  provision  to  provide  for  Mr.  Heneage's 
debts,  by  a  charge  upon  the  body  of  the  estate,  to  the  ex- 
tent of  a  part  of  8,000/.,  when  they  were  already,  and  inde- 
pendently of  her  intention,  to  the  whole  amount,  a  charge 
upon  the  corpus  of  the  estate.  If  it  be  supposed  that  the 
testatrix  meant  to  ease  the  inheritance  at  the  expense  of 
the  first  taker,  then  the  whole  is  natural  and  consistent; 
and  this  supposition  is  the  more  probable,  as  all  ^he  devisees 
for  life  were  at  that  time  infants  of  tender  age.  The  same 
observation  applies  to  the  mortgage.  It  is  absurd,  if  it  be 
considered,  that  the  proportion  of  the  8,000/.  to  be  applied 
in  payment  of  the  mortgage,  is  to  be  only  a  charge,  of  which 
the  tenant  for  life  was  to  keep  down  the  interest  only.  It 
would,  in  effect,  be  doing  nothing.  But,  it  is  a  material 
and  effective  provision,  if  the  testatrix  intended,  by  a  de- 
dication of  the  rents  for  some  time  after  her  decease,  to 
alleviate  the  burden  which  she  h^d  laid  upon  the  inherit- 
ance. 

The  manner  in  which  the  testatrix  disposes  of  the  rents 
and  profits  after  the  trusts  of  the  term  shall  have  been  sa- 
tisfied, affords  almost  conclusive  evidence,  that  she  meant 
those  trusts  to  be  provided  for  by  annual  rents  and 
profits.  When  her  devise  to  the  tenant  for  life  is  of  the 
residue  and  overplus  of  the  rents  and  profits,  after  the 
charges  are  satisfied,  it  is  a  manifest  declaration,  that  the 
charges  are  to  be  satisfied  out  of  the  same  rents  and  pro- 
fits of  which  the  residue  is  so  given.  The  next  provision, 
disposing  of  the  surplus  rents,  in  case  of  the  reinainder- 
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an  argument  of  the  same  descriptioni  and  equally  conclu- 
sive. She  directs  the  same  trustees  to  take  the  rents, 
issues,  and  annual  proceeds  and  profits:  here  she  uses 
the  words  'annual  proceeds  and  profits '  after  the  trusts  re- 
specting the  payment  of  debts  are  satisfied,  that  is,  after 
the  8,000/.  is  raised,  she  directs  them,  out  of  the  surplus, 
to  allow  a  maintenance  to  the  infant  remainder-man.  Is  it 
not  obvious  then,  that,  when  she  directs  the  maintenance 
to  be  raised  out  of  the  surplus  annual  rents»  afl^r  the 
8,000/.  shall  be  levied  and  raised,  that  she  understood  the 
8,000/.  was  to  be  raised  out  of  the  annual  rents  ? 

There  arises,  from  the  same  provision,  another  argu- 
ment, which  is,  if  possible,  more  satisfactory,  because  it 
does  not  rest  upon  the  use  of  two  or  three  words,  bat 
upon  the  substance  of  the  provision  made.  She  directs 
the  surplus  of  these  rents,  out  of  which  the  8000/.  is  to  be 
raised,  aftier  the  maintenance  is  provided  for,  to  be  accu- 
mulated during  the  infancy  of  the  first  tenant  of  the  five- 
hold;  and  then,  what  does  she  direct  to  be  done  with  it? 
She  directs  it  to  be  laid  out  in  land,  and  settled  to  the 
same  uses.  Can  any  thing  be  more  inconsistent  and  ab- 
surd, than  that  she  should  direct  a  sum  to  be  raised  out  of 
rents  and  profits,  meaning  by  sale  or  mortgage,  and  then, 
when  this  shall  be  done,  provide,  that  the  surplus  rents 
and  profits  shall  be  laid  out  in  land  and  settled  to  the  same 
uses. 

Almost  every  paragraph  convinces  me  that,  when  the 
testatrix  directed  the  charges  in  gross  to  be  levied  and 
raised  out  of  rents  and  profits,  she  meant  annual  rents 
and  profits,  and  had  an  absolute  intention,  that  no  devisee 
of  the  freehold  should  receive  any  thing  until  those 
charges  were  satisfied.  Other  observations  might  be  made 
to  the  same  purpose,  but  I  do  not  think  it  necessary  to 
pursue  the  subject  further. 
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Jones  v.  Yates.  j^^  22mf. 

If  EM  URRER  on  two  grounds,  but  the  argument  was   Demurrer  to 
confined  to  one  point  only,  the  other  being  abandoned.       of  a  bankrupt. 
The  ground  of  demurrer  now  argued  was,  that  the  bill,  ^^fl^fj^n^t 
being  filed  by  assignees,  did  not  state  that  it  was  filed  state  the  suit  to 
with  such  consent  of  the  creditors  as  required  by  the  with  such  con- 

A,   .    J,     /   \  sent  of  the  crc- 

Statute  {a).  ditorsor  oftlic 

commissioper?, 

as  required  by 

Mr.  Kfiighty  in  support  of  the  demurrer,  cited  Bozon  v.  the  statute  6 

Williams  {b).  o/e^r-ril^   ' 

Mr.  Jervis  and  Mr.  Duckworth^  for  the  bill,  relied 
on  Bevan  v.  Lewis  {c). 

Lord  Chief  Baron. — My  present  inclination  is,  to 
over-rule  this  demurrer;  but,  before  I  do  so,  I  will  consult 
with  the  other  equity  Judges  on  the  subject. 

There  is,  certainly,  great  advantage  in  requiring  a  plain- 
tiff to  state  his  rights  accurately  on  the  record;  but  it 
seems  to  me  very  questionable,  whether  the  act  of  Parlia- 
ment intended  that  the  assignees  should  be  stopped  from 
instituting  a  suit  without  the  consent  of  the  creditors,  or 
only  intended  to  provide,  as  between  the  assignees  and 
the  creditors,  that  the  assignees  should  be  responsible,  if 
they  instituted  any  suit  without  the  consent  directed  by 
the  act.     In  point  of  fact,  the  assignees,  by  the  assign- 
ment to  them,  get  that  species  of  interest,  which  would 
enable  them  to  institute  any  action  or  suit,  but  then  comes 
the  prohibition  in  the  act.     Now,  whether  that  mere  pro- 
hibition is  to  have  the  effect  of  depriving  the  assignees  of 
the  right,  which   their   situation   would   otherwise  give 
them,  or  has  only  the  effect  of  rendering  them  liable  to 

(a)  6  Geo.  4,  c.  16.     (b)  2  Younge  &  J.  475.     (c)  1  Glyn  &  J.  245. 
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Jvly  \tt. 


Exeh,Ch.iu£q.  the  Creditors,  for  the  consequences  of  any  action  or  suit 

instituted  without  their  consent,  is  very  questionable. 


I  promised  to  speak  to  the  other  Judges  about  this 
demurrer.  I  have  done  so,  and  I  am  now  disposed  to 
over-rule  the  demurrer,  but  without  costs. 

I  have  spoken  to  both  the  Master  of  the  Rolls  and  the 
Yice-Chancellor ;  and  if  those  learned  Judges  continue  of 
the  opinion  now  entertained  by  them,  a  different  rule  will, 
for  the  future,  prevail  in  the  Court  of  Chancery. 

Demurrer  over-ruled,  but  without  costs. 


Jtaie25M.  CUTTEN  V.  S ANGER. 

hetringofthe      ^^  ^^^^  case,  the  plaintiff*  presented  a  petition  for  leave 
caow,  the  Court  to  present  a  petition  for  a  rehearing  (a),  on  the  ground, 

held,  that  there  ^         ^  i«t  »• 

was  not  siiffi-      that  an  inquiry  ought  to  have  been  directed  as  to  the  in- 
dent evklenoe 
of  the  intol- 
Yency  of  a  per- 
son within  the 
meaning  of  the 
Bankrupt  act, 
6  Geo.  4,  c.  16, 
a.  75,  so  as  to 
render  void  a 
settlement  exe- 
cuted by  him; 
and  the  plain- 
tiir  afterwards 
discovered  fur- 


solvency  of  Tucker;  but  if  not,  yet,  that  the  plaintiff  had 
since  discovered  further  evidence  clearly  establishing  that 
fact,  and  which  he  would  have  been  prepared  with  at  the 
original  hearing,  if  he  had  not  considered  that  Dan- 
dridge's  evidence  was  conclusive  on  the  subject. 

The  evidence  which  the  plaintiff*  was  prepared  to  offer 
of  Tucker's  insolvency  was,  the  production  of  the  pro- 
ceedings under  an  insolvent  act,  by  which  he  was  dis- 
^insQivCT*  °^  charged  out  of  prison ;    and  an  affidavit  of  the  plaintiff^s 
whidi,  relying     solicitor,  that  he  had  not  before  searched  for  that  evidence, 

considering  Dandridge's  testimony  sufficient  evidence  of  the 


on  the  fiHmer 
evidence  being 


not^in^-'     insolvency;  and  that,  suspecting  Tucker  to  have  perjured 


^?'*^*'^';»8»  himself,  he  had  since  searched  in  the  proper  offices,  and 

though  he  might  .  ,  . 

have  done  so;      had  discovered  the  proceedings  under  the  insolvent  act. 

the  Court  re- 
fused to  grant  a 
re-hearing,  the 
petition  not 

being  presented  within  six  months  from  the  date  of  the  decree,  according  to  the  general  order;  the 
Court  also  considering,  that  the  new  evidence  could  not  be  received  without  allowing  other  evidence 
in  explanation  of,  or  contradiction  to  it. 


(«)  See  the  report  of  this  cause  on  the  hearing,  2  Younge  &  J.  459. 
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Mr.  Knight  and  Mr.  O.  Anderdon^  in  support  of  the  peti-   fi*cA.  c*.  •«  Eq, 
tion. — This  petition  involves  two  questions:  Firsts  whether  ^  '  ^ 

a  petition  for  rehearing  can  now  be  received,  notwith-  Cutten 
standing  the  general  order  of  the  Court  (a),  directing  ap-  sanoer. 
plications  for  a  rehearing  to  be  made  within  six  months 
from  the  pronouncing  of  the  decree;  and  secondly y  whether 
it  ought  not  to  be  received,  on  the  ground  of  the  dis- 
covery of  the  further  evidence*  Though  the  petition 
was  not  presented  within  the  time  prescribed  by  the  gene- 
ral rule  of  the  Court,  yet  special  circumstances  may  induce 
the  Court  to  dispense  with  the  rule.  Milford  v.  Pater- 
noster (6),  Bowyer  v.  Bright  (c),  Wyld  v.  Ward  (d).  The 
evidence  respecting  the  renewal  of  the  bills  was  presumed 
to  raise  a  sufficient  case  for  an  inquiry  as  to  Tuckers  sol- 
vency. We  have  now  clear  evidence  of  his  insolvency  at  the 
date  of  the  deed,  and  evidence  which  could  not  at  the 
hearing  have  been  met  or  opposed,  as  we  might  have 
produced  the  discharge  of  Tucker ,  under  the  insolvent  act, 
as  an  exhibit.  In  Williamson  v.  Hutton  {e)y  the  cause 
was  reheard  upon  the  discovery  of  additional  evidence, 
and  the  decree  varied.  The  judgment  in  Milford  v.  Pater- 
noster is  accompanied  by  an  observation,  that  no  other 
decree  could  have  been  made.  In  Gratwicke  v.  Utter^ 
fnare^  in  the  note  to  Milford  and  Paternoster ^  a  rehearing 
was  granted.  Needham  v.  Smith  f/)  was  also  referred  to 
on  the  part  of  the  petitioner. 

Mr.  Jervisy  for  the  defendants. — In  Williamson  v.  Hut- 
ion,  the  only  evidence  admitted  was  some  additional 
terriers.  In  Gratwicke  v.  UttermarCy  the  decree  was  not 
attempted  to  be  altered.  Though  this  cause  was  not  heard 
until  Juncy  1828,  yet  it  was  in  the  paper  for  hearing-the 

(a)  13  Nov.  1731 ;   see  2  Fowl.  (d)  2  Younge  &  J.  381. 

199.  (e)  9  Price,  186,  194. 

(h)  1  M'Clel.  &  Y.  150.  (/)  2  Vera.  463. 
jCf )  M*Clel.  479. 
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Exch.  ch.  inEq,  preceding  January,  and,  during  all  that  timej  the  plaintiff 

must  have  known,  from  Dandridge's  evidence^  thstt  Tucker 
had  attempted  to  take  the  benefit  of  the  insolvent  act. 

Lord  Chief  Baron. — ^There  are  a  great  many  objec- 
tions to  this  petition.  In  the  first  place,  it  is  in  opposition 
to  the  standing  order  of  the  Court,  which  had  for  its  ob- 
ject, to  put  an  end  to  Utigation,  and  to  compel  persons  in 
the  first  instance  to  bring  forward  their  case  as  it  ought 
ultimately  to  stand.  It  is  of  such  importance  to  the  ad- 
ministration of  justice  that  these  rules  should  be  adhered 
to,  and  so  beneficial  to  the  public,  that  I  think  it  is  mudi 
better  to  run  the  risk  of  inflicting  a  slight  indiyidual  in- 
jury, than  that  the  pubUc  should  be  uncertain  when  the 
rules  will,  and  when  they  will  not,  be  enforced.  It  has 
been  urged,  that  circumstances  may  occur  which  would 
justify  a  dispensation  with  the  order.  I  will  not  now  con- 
sider this,  the  whole  Court  having  lately  decided  to  the 
contrary.  I  will,  however,  go  so  far  into  the  argument,  as 
to  consider,  whether  this  case  discloses  any  such  special 
circumstances.  As  to  the  first  point,  the  plaintifiTs  attor- 
ney must  have  known  the  facts  to  which  Tucker  was  Ukely 
to  be  examined  for  the  defendants,  and  that  he  would  be 
called  to  prove  his  solvency,  and  he  should  have  been  on  his 
guard,  and  have  taken  the  necessary  means  for  proving  the 
insolvency.  It  is  the  very  spirit  and  essence  of  cross-exa- 
mination in  equity,  that  parties,  knowing  who  the  wit- 
nesses are,  but  not  what  they  are  likely  to  prove,  should 
produce  evidence  by  a  cross-examination  of  them  or  other- 
wise. He  must  have  found  in  the  depositions  what 
TucJcers  evidence  was ;  but  then,  it  is  said,  that  he  sus- 
pected Tucker  had  perjured  himself.  If  this  were  true, 
the  practice  is  very  clear,  he  might  have  examined  wit- 
nesses to  impeach  the  credit  of  Tucker,  I  think  the  same 
difficulty  will  arise,  even  if  a  supplemental  bill,  in  the  nature 
of  a  bill  of  review,  be  filed.     In  such  case,  witnesses  may 
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be  examined  to  impeach  the  testimony  of  the  other  wit-  Exch.Ch.inEq. 

1829 
nesses,  and  as  to  facts  not  material  to  the  issue,  but  addi-     v.^...^^^^^ 

tional  evidence  cannot  be  entered  into.  The  Courts  have  cuttem 
always  been  most  anxious  to  prevent  a  fresh  examination,  Sanger. 
with  a  view  to  avoid  perjury.  Whether  the  additional 
facts,  now  attempted  to  be  introduced  into  this  case,  can 
be  received,  if  a  supplemental  bill,  in  the  nature  of  a  bill 
of  review,  be  filed,  it  will  be  for  the  Judge,  who  then  sits 
here,  to  decide.  I  think  it  very  doubtful  whether  they 
can  be  received.  I  cannot  acquit  the  parties  of  negligence 
in  not  producing  these  docudients  at  the  original  examina- 
tion of  the  witnesses.  In  Wyld  v.  Ward,  the  documents 
could  not  in  any  manner  be  contradicted.  In  the  present 
case,  a  mass  of  additional  evidence  is  sought  to  be  intro- 
duced. The  fact  of  Tucker's  being  insolvent  may  admit  of 
explanation.  The  defendants  might,  perhaps,  be  able  to 
prove  that  he  was  solvent  in  18^1,  notwithstanding  his 
difficulties  in  1815.  If  I  were  to  admit  this  evidence,  I 
must  let  in  a  general  examination,  and  do  that  which  a 
Court  of  equity  has  always  struggled  to  avoid,  in  order  to 
prevent  perjury.  I  think  I  cannot  let  this  petition  be  set 
down.  I  would,  if  necessary,  give  the  plaintiff  leave  to  file 
a  supplemental  bill,  but  no  permission  from  me  is  necessary 
for  that  purpose. 

I  cannot  help  saying,  that  I  now  feel  very  great  doubt, 
whether  the  infants  have  not  gained  an  estate  to  which 
they  are  not  entitled. 

I  must  reject  this  petition,  but  without  costs. 
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BEFORE  THE  WHOLE  COURT. 


British  Museum, 


June  29M.  Lqj.j  Kensington  r.  Pugh. 

given  to  exhibit  iflR.  BOTELER  moved,  after  publication  passed,  for 
loiT afterpuWi-  '®*^®  ^^  exhibit  an  interrogatory,  to  prove  the  antiquity 
cation  passed,      of  the  hand-writing  in   an  antient  book  in  the  BrUisk 

to  prove  die  an- 

tiqiiity  of  the        Museum, 

hand -writing 

in  a  book  pre- 

»!L!?JjiI^l-  Mr.  Treslove  and  Mr.  Haslewood,  for  the  plaintiff,  op- 
posed the  motion,  contending  that  the  rule,  with  respect  to 
proving  the  custody  from  which  documents  came,  would  be 
broken  down,  if  the  evidence  were  admitted,  as  a  person 
might  convey  a  spurious  book  or  old  document  into  the 
Museum  for  the  purpose  of  manufacturing  a  title.  They 
also  contended,  that  the  application  ought  to  have  been 
made  before,  and  not  after  publication  had  passed. 

The  Court  granted  the  application,  on  pay- 
ment of  costs. 


BEFORE  THE  LORD  CHIEF  BARON. 


•^'^^2m//2i,^  B  Williams. 

22nd.  « - 

Motion  for  leave  JxlR.  BETHELL  moved,  that  the  plaintiff  might  be  at 
Ma^er'sMrtifi!  ^^^^^y  ^^  except  to  the  Master's  certificate  of  the  toxation 

cate  of  the  tax-     of  COStS  in  this  SUlt. 

ation  of  costs, 

refused.     The 

proper  course  is  to  petition,  that  the  Master  may  review  his  taxation. 

Where  copies  of  deeds  or  other  papers  are  furnbhed  by  either  party  to  the  Judge  of  the  Court, 
the  party  is  not  entitled  to  the  costs  of  such  copies  as  against  the  other  side,  but  they  are  merely 
personal  costs,  to  be  sustained  by  tlie  party  furnishing  them,  unless  there  be  a  fund  in  Court;  this 
being  in  accordance  with  the  practice  in  the  Court  of  Chancery, 

Where,  on  the  hearing  of  the  cause,  the  suit  is  decreed  to  be  dismissed,  it  has  been  the  practice 
in  this  Court  for  the  decree  containing  the  pleadings  to  be  drawn  at  full  length,  whilst,  in  CAoaoery, 
a  short  order  of  dismissal  is  usually  drawn  up.  Mewaorandum — The  practice  proposed  to  be  altered 
for  the  future. 
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The  Lord  Chief  Baron  objected  to  hear  the  applica-  Exch.ch,inEq, 
tion  on  motion^  and  directed  a  petition  to  be  presented.  '  > 

BOZON 

A  petition  was  accordingly  presented.  Williams. 

The  petition  complained  of  the  allowance  by  the  Master 
to  the  defendant's  solicitor  of  various  sums  on  the  tax- 
ation of  the  costs.  The  items  particularly  objected  to, 
and  on  which  the  discussion  arose,  were  the  sum  of  40/., 
charged  for  copies  of  deeds,  &c.,  furnished  by  the  defend- 
ant to  the  Lord  Chief  Baron,  previously  to  his  pronounc- 
ing judgment  in  the  cause;  and  the  sum  of  30/.,  charged 
for  drawing  up  and  entering  the  decree  in  the  cause. 

Mr.  BetheUy  in  support  of  the  petition,  contended,  that 
the  defendant  was  not  entitled  to  the  costs  of  any  papers, 
furnished  at  the  request  of  the  Court;  and,  that  the  order 
being  a  decree  of  dismissal,  it  ought  to  have  been  only  a 
short  order,  as  was  the  case,  as  he  stated,  in  the  Court 
of  Chancery. 

Mr.  Walker^  for  the  defendants,  in  opposition  to  the 
petition,  stated,  that  the  Master  had  inquired  into  the 
practice  in  the  Court  of  Chancer y^  and  found,  that  it. was 
there  usual  to  allow  the  costs  of  copies  of  documents 
made  for  the  Court.  That  many  of  the  copies  in  this 
case  were  also  necessarily  made  for  the  use  of  counsel. 
That,  if  the  practice  in  the  Court  of  Cluinceryy  with  re- 
spect to  decrees  of  dismissal  were  as  stated,  still,  it  did 
not  prevail  in  this  Court;  and,  if  the  defendant  objected 
to  the  length  of  the  decree,  he  ought  to  have  done  so  be- 
fore it  was  drawn  up. 

Lord  Chief  Baron. — I  have  inquired  into  the  prac-     ^^y  22>i</. 
tice  in  the  Court  of  Chancery.     I  think  there  must  be 
a  review  of    the  taxation  in  this  case.      I  have  ascer- 
tained  that  the  taxation   is  not  according  to  the  prac- 
tice in  the  Court  of  Chancery,     I  find,   that,  according 
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Exch.Ch.inEq.  to  the   practice   in  that  Court,   where  papers   are   fur- 

>     nished  by  either  party  to  the  Judge,  the  amount  is  not 

BozoN        allowed  to  the  party,  where  they  are  personal  costs,  and 

Williams.     ^^   ^^^   come  out  of  a  fund;   but  there  is  no  authority 

in  the  Court  of  Chancery  for  saying,  that  copies  of  any 

deeds  or  documents,  not  actually  read  at  the  hearing,  but 

furnished  by  the  parties  to  the  Court,  shall  be  costs  as 

against  the  other  party.     I  do  not  believe  that  any  of 

these  copies  were  made  expressly  for  me,  for  I  believe 

that  they  were  made  for  the  use  of  counsel. 

It  is  quite  established  in  that  Court,  which  has  far 
more  extensive  practice,  that  such  costs  cannot  be  al- 
lowed. And  it  is  highly  proper,  that  the  practice  of  both 
Courts  should  be  assimilated;  and  the  certificate  must, 
therefore,  go  back  on  this  point.  It  certainly  seems  hard, 
that  a  party  should  not  have  the  costs  actually  incurred 
by  him,  and  should  not  be  allowed  copies  made  for  the 
use  of  the  Court,  without  counsel  being  put  to  read  the 
original  instruments. 

With  respect  to  the  length  of  the  decree,  being  merely 
a  decree  dismissing  the  bill,  the  decree  seems,  in  this 
case,  to  be  according  to  the  established  practice  of  this 
Court,  though  contrary  to  the  practice  of  the  Court  of 
Chancery.  Where  a  party  has  received  the  decree,  and 
paid  for  it  according  to  the  practice  of  the  Court,  it  would 
be  most  unjust  to  deprive  him  of  those  costs;  and  the 
defendant  must,  therefore,  be  allowed  such  costs  in  this 
case.  But  I  will  have  this  subject  considered  shortly.  The 
petition  must  be  dismissed  as  to  this. 

Minutes — Refer  it  back  to  the  Master  to  review  his 
taxation  of  the  costs,  so  far  as  relates  to  the 
allowance  of  costs  of  copies  of  dociunents 
furnished  to  the  Lord  Chief  Baron. 

The  remainder  of  the  petition  rejected. 
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1829. 
BEFORE  THE  WHOLE  COURT. 

»  SiUiTigs  after 

Term. 

Willis  v.  Farrer.  juit^  20M. 

Mr.  JOHN  WILLIAMS  and  Mr.  Boteler,  on  the  part  Motion  to  post- 
of  the  plaintiff,  moved  to  postpone  the  new  trial  of  the  [rfaUf  anlwue 
issue  directed  in  this  case  from  the  next  assizes  until  the  i°  *  ^?V"*^ 

from  the  Sum- 

following  Spring  assizes.  "»"  ^  the 

rr%t  1       n    1  i.  -  i  n    t  Spring  aSilZCS, 

The  ground  of  the  application  was,  that  a  report  ot  the  on  the  ground, 

application  to  the  Lord  Chief  Baron  for  a  new  trial  (a),  cation  for*?he* 

and  of  his  Lordship's  decision,  granting  the  new  trial,  in  "^^  ^*™*a°X'^* 

which  decision  his  Lordship  observed,  that  the  verdict  was  decision  of  the 

against  the  opinion  of  himself  and  of  the  learned  Judge  the  new  trial, 

who  tried  it,  had  been  recently  published  in  the  Yorkshire  1^^? the^* 

Gazette,  and  would  greatly  influence  the  minds  of  the  verdict  on  the 

,  ,  "Wt  trial  to  be 

Jury,  especially  as  the  issue  would  be  tried  before  the  against  the 

same  learned  Judge.     Whilst,  if  the  trial  were  postponed  ^if^and  Uie  "' 

to  the  Spring  assizes,  the  public  would  forget  the  case,  ^^^^^^  ^"^^* 

and  possibly  it  miffht  then  be  tried  by  another  Judge.  ha»i  *>een  pub- 

^  ^  ^  '  ^  »  lishedmthe 

newspaper!, 

Mr.  Brougham  and  Mr.  Simpkinson,  contra. — It  is  most  ?"  influcnce^the 
desirable  that  the  issue  should  be  tried  by  the  same  Judge;  ^"7»  espedaUy 

•^  o    '    as  It  was  to  be 

for,  if  his  opinion  be  mis-represented  in  the  report,  he  will  tr  ed  by  the 
have  the  opportunity  of  correcting  it,  and  if  not  mis-repre-  refused  w^' 
sented,  he  will  be  able  to  tell  the  Jury  that  he  continues  ^°*^' 
of  the  same  opinion.     If  this  were  a  good  objection,  there 
never  could  be  a  new  trial  in  London  or  Middlesexy  the 
causes  being  always  tried  before  the  same  Judge  at  Nisi 
Prius.     No  person  can  doubt  that  justice  will  be  done  by 
the  learned  Judge.     The  publication  of  the  report  is  no 
ground  for  postponing  the  trial.    Scarcely  any  application 
is  now  made  for  a  new  trial  which  is  not  published  in  the 


(a)  See  this  application,  3  Younge  &  J.  264. 
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Exek,  ch.  in  Eq.  newspapers,  and  there  is  no  pretence  that  this  is  inaccu- 

'  ^     rate ;  on  the  contrary,  it  is  admitted  to  be  correct,  having 

Willis        been  taken  by  the  short-hand  writer  of  both  parties.    The 

Fareee.       ^^>  ^'^^^  ^he  party  intrusted  to  carry  down  the  issue  may 

make  one  default,  does  not  apply  to  the  case  of  a  new  trial; 

and,  therefore,  if  the  issue  be  not  taken  down  at  the  next 

assizes,  the  defendant  will  be  entitled  to  take  the  issue 

pro  confesso. 

Lord  Chief  Baron. — There  seems  to  be  no  doubt  that 
the  report  in  this  case  is  correct,  and  there  is,  therefore, 
no  ground  for  delaying  the  trial.  If  it  had  been  a  mis- 
representation, and  there  had  not  been  sufficient  time  or 
opportunity  to  correct  it,  that  might,  perhaps,  have  af- 
forded some  ground.  There  does  not  appear  to  me  to  be 
any  reason  for  not  trying  this  the  first  opportunity,  and 
before  the  same  Judge.  It  cannot  be  better  tried ;  and  the 
argument  on  this  point  cannot  be  received.  The  plaintiff 
is  entitled  to  the  postea,  and  he  can  carry  it  down  or  not 
I  shall  now  abstain  from  expressing  any  opinion  on  the 
subject.  If  he  neglects  to  take  it  down,  that  will  be  for 
future  consideration.  He  will  exercise  his  right  under 
advice. 

Garrow,  B. — I  have  heard  nothing  which  should  induce 
the  Court  to  stay  the  trial.  The  objection  is,  that  the  Jury, 
who  may  have  to  try  the  issue,  may  have  read  the  report. 
How  are  they  to  be  prevented  from  doing  so?  The  Jury 
will,  however,  be  told  by  the  learned  Judge  who  may  try 
the  issue,  that  they  are  not  to  found  their  judgment  on 
any  former  trial,  but  on  the  evidence  before  them  in  the 
particular  case.  As  to  what  the  parties  may  do  in  the 
event  of  the  issue  not  being  tried  at  the  next  assizes,  I  ab- 
stain from  giving  any  opinion. 

HuLLOCK,  B. — I  concur  in  abstaining  from  giving  any 
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opinion  on  the  circumstances  of  the  case.     I  do  not  see   Ej:eh,  ch.  in  Eq. 
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any  difficulty  which  did  not  exist  before  the  first  trial.    If 

the  plaintiff  does  not  proceed,  he  will  run  the  risk  of  a 

motion  to  take  the  issue  pro  confesso  against  him. 

Vaughan,  B. — With  respect  to  postponing  the  trial,  I 
cannot  listen  to  the  grounds  of  the  application.     It  has 
been  said,  that  the  publication  may  influence  the  minds  of 
the  Jury.   But  the  accuracy  of  the  report  is  not  disputed. 
If  the  report  had  been  accompanied  by  inflammatory  re- 
marks or  observations,  it  might  have  been  a  ground  for 
postponing  the  trial  until  the  agitation  occasioned  by  it 
had  subsided.     As  to  the  objection  of  having  the  issue 
tried  by  the  same  Judge,  it  is  the  constant  course  in  the 
administration  of  justice,  and  such  an  objection  was  never 
before  suggested.      No  mis-direction  is  imputed  to  the 
learned  Judge;  and  the  mere  circumstance  of  the  verdict 
being  against  his  opinion,  cannot  afford  any  ground  for 
such  a  course.   It  has  been  said,  that  no  inconvenience  can 
arise  by  this  delay.     I  am  tiot  sure  of  this;  there  may  be 
many  old  witnesses,  whose  testimony  may  be  lost  by  post- 
poning the  trial.     I  see  no  ground  for  the  postponement. 
As  to  the  effect  of  the  order  not  being  peremptory  on  the 
face  of  it,  a  question  may  arise,  whether  the  party  is,  or  is 
not,  bound  to  try ;  this,  will,  however,  properly  be  decided 
before  the  Lord  Chief  Baron  in  its  proper  place. 

Motion  refused,  with  costs. 


i 
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V.,-..,,— •  Morris  r.  Barrett. 

"52^24^.      William  BARRE  TT,  by  his  wUl,  dated  1st  Notem^ 
Where  the  re-     ber^  ISOS,  executed  and  attested  so  as  to  pass  real  estate, 

fidue  of  real  and      *».  _.•  •/»j»  ji  ai-t         ii^ 

pertonai  esutea  alter  Certain  specmc  devises  and  bequests,  devised  andbe- 

''iMttlP'to  ^  queathed  all  the  rest  and  residue  of  his  real  and  personal 

two  sons  as  estate,  of  what  nature  or  kind  soever,  and  wheresoever, 

and  the  two  to  his  two  SOUS  Joseph  Barrett  and  James  Barrett^  to 

fo^ci^de-^*  hold  to  them,  their  heirs,  executors,  administrators,  and 

cease,  and  dur-  assigns,  forever,  and  appointed  them  joint  executors  of 

ing  the  period         ^    ^  *  *  " 

of  twenty  years,   his  will. 

bosiness  of  Joseph  Barrett  and   James  Barrett  duly  proved  the 

snAesiateMmd  ^^^»  ^^^  entered  upon  and  possessed  themselves  of  such 
kept  the  monies  residue,  which  consisted,  amonff  other  things,  of  several 

arising  there-  ,  ^  . 

from  in  one        estates,  whereon  their  father  had  carried  on  the  business 

common  stock,        n      *» j     i*    i.     i  j  •  j  *,^      r 

and  with  part  ^^  ^  larmcr,  and  of  stock,  goods,  monies,  and  securities  for 
of  such  monies    monies.     And  they  cultivated  and  managed,  in  the  usual 

purchased  other  •'  ^  • 

estates  in  the      manner  of  farmers,  in  common,  the  estates  of  their  father 

name  of  one  of.*.,.^.  ..        ..  ..        .^i-  •  -- 

them,  but  never  included  m  the  Said  residue,  and  kept  their  monies  arising 

•  

wtcredTntoany  therefrom  in  one  common  stock,  to  which  each  had  access; 
agreement  re-     but  they   never  entered  into  any  agreement  or   under- 

specting  such  ^  ^       «=» 

forming  busi-  Standing  as  to  such  farming,  nor  ever  accounted  the  one 
accounted  with  ^^  the  Other  of  them  in  respect  thereof,  or  of  the  monies 
each  oiher:—     which  from  time  to  time  formed  such  common  stock;  and 

it  was  held,  ' 

under  the  dr-  certain  monies,  arising  as  well  from  the  sale  of  the  said 

that  they  con-  stock  and  the  calling  in  of  the  securities  of  their  father,  as 

dwth  of  one*of  ^^^^  ^^^  profits  of  their  business,  were  from  time  to  time 

them,  joint  tc-  \q^^  Q^t  in  the  purchasc  of  certain  estates  in  the  name  of 

nants  of  all  the  *■ 

property  that  the  said  James  Barrett,  which,  when  so  purchased,  they 
wuTof  their  let,  and  added  the  rents  thereof,  as  they  were  from  tiine 
fether,  but  were  ^^  ^^^^  received,  to  the  common  stock. 

tenants  m  com-  ' 

mon  of  the  after-       James  Barrett  y  by  his  will,  dated  15th  January ,  1824, 

purchased  es- 
tates, duly  executed  and  attested  to  pass  real  estate,  gave  and 

devised  as  follows: — "  I  give  and  devise  unto  my  brother 

Joseph  as  well  all  the  freehold  as  also  all  the  leasehold 


V, 

Barrbtt. 
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estates  to  which  we  are  entitled  under  the  will  of  our  late   Bx^i.  CKinEq, 
father,  that  is  to  say,  as  to  the  freehold  to  him  and  his  '  ^ 

assigns  for  and  during  the  term  of  his  natural  life,  and  as  Morris 
to  the  leasehold,  to  him  for  and  during  so  many  years  of 
my  term  and  estate  therein  as  shall  run  out  and  expire  in 
his  lifetime ;  and  from  and  after  the  decease  of  my  said 
brother  Joseph,  I  give  and  devise  all  the  said  freehold  and 
leasehold  estates  tmto  my  friends,  Thomas  Fooks,  of 
Sherborne,  in  the  county  of  Dorset,  gentleman,  and  John 
Stone,  of  Hilfield,  in  the  same  county,  gentleman,  and 
to  their  heirs,  executors,  administrators,  and  assigns, 
according  to  the  nature  of  the  estates  respectively:  but, 
nevertheless,  upon,  and  subject  to  the  trusts,  and  for  the 
purpose  of  making  sale  thereof  as  hereinafter  mentioned. 
And  I  give  and  devise  unto  my  friends  the  said  Thomas 
Fooks  and  John  Stone  my  close  of  freehold  land,  late  Bel- 
lamys,  at  Sherborne  aforesaid,  and  my  copyhold  estate  at 
Stoke-under-Hamdon,  in  the  county  of  Somerset,  as  well 
as  all  my  other  freehold  and  leasehold  estate  whatsoever 
or  wheresoever;  but,  nevertheless,  upon  the  trusts  and  for 
the  purposes  hereinafter  mentioned,  that  is  to  say,  in  trust 
to  let  the  same  for  the  best  rent  that  can  be  reasonably 
obtained,  until  the  residue  of  my  personal  estate  herein- 
after bequeathed  shall  come  to  be  divided,  when  it  is  my 
will,  that  the  said  freehold  and  leasehold  estate  shall  be 
sold  by  public  auction  for  the  best  price  that  can  be  ob- 
tained, the  rents  and  profits  thereof  in  the  meantime  to  be 
received,  being  from  time  to  time  to  be  united  with  the 
residue  of  my  personal  estate;  and  my  will  is,  and  I  do  di- 
rect, that  the  freehold  and  leasehold  estate  above  given 
and  devised  to  my  said  brother  Joseph  for  his  life,  shall 
either  be  sold  in  like  manner  at  the  time  of  his  death,  or 
otherwise  let  in  like  manner  as  I  have  directed  with  regard 
to  the  other  estates,  and  then  sold  at  the  same  period  of 
time  as  those  estates  are :  and  as  to  all  the  money  arising 
from  the  sale  of  all  my  freehold  and  leasehold  estates  so 
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Exeh.  Ch.  in  Eq.  directed  to  be  sold,  my  will  is,  that  the  same,  when  re- 

1829  .  .  . 

v.^_.^^_^     ceived,  shall  be  united  with  the  residue  of  my  personal 

Morris       estate,  unless  circumstances  shall  require  any  part  to  be 
Barrett.      t^t^n  for  the  purpose  of  paying  any  legacy  given  by  this 
my  will,  from  any  unforeseen  loss  or  deficiency  in  my  per- 
sonal estate.     I  give  and  bequeath  to  my  said  brother 
Joseph  all  my  live  and  dead  stock  and  household  goods 
and  furniture  that  may  be  in  and  about  the  house  and  fimn 
Kt  Baileytidge  and  Leigh  aforesaid;  and,  unless  he  thinks 
proper  to  institute  any  examination  into  my  accounts  re- 
specting our  joint  concerns  as  farmers,  I  direct  that  no 
account  shall  be  made  out  or  claimed  against  him,  my  will 
and  desire  being,  that  every  thing  shall  be   considered 
as  finally  settled  between  us."    The  testator,  after  givii^ 
all  his  money,  and  securities  for  money,  and  the  residue 
of  his  personal  estate  unto  his  said  brother v/o^qtiA,  and 
the  said  Thomas  Fooks  and  John  Stone,  their  executors 
and  administrators,  upon  the  several  trusts  therein  men- 
tioned, and  under  which  the  several  plaintifis  in  this  case 
took  beneficial  interests,  some  for  life,  and  others  abso- 
lutely,    he    appointed    the    said    Thomas  Fooks,    John 
Stone,  and  Joseph  BatTett,  executors  of  his   said  will. 
James  Barrett  died  soon  after  making  his  will,  leaving 
Joseph  Barrett,  his  brother  and  heir-at-law,  also  his  cus- 
tomary heir;  and,  after  his  death,    Thomas  Fooks  alone 
proved  his  will. 

The  bill  was  filed  by  the  plaintiffs,  as  legatees  and  per- 
sons beneficially  entitled  under  the  will  of  James  Barrett, 
against  Joseph  Barrett,  and  Fooks  and  Stone,  the  trus- 
tees and  executors,  for  the  several  accounts  of  the  real  and 
personal  estates  of  the  said  James  Barrett,  and  of  his 
debts,  funeral,  and  testamentary  expenses  and  legacies, 
and  to  have  the  claims  of  the  plaintiffs  secured  and  paid 
to  them. 

The  defendant,  Joseph  Barrett,  by  his  answer,  set  up  a 
claim  by  survivorship  to  all  such  parts  of  the  real  and 
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personal  property  as  were  devised  to  him  and  his  brother  Excft.  ch.  in  Eq. 
by  the  will  of  their  father,  William  Barrett.  ^^-^• 


Mr.  Wyattt  and  Mr.  JVarrt/y  for  the  plaintiffs. — There 
can  be  no  doubt  that,  as  to  the  profits  derived  from  the  car- 
rying on  of  the  partnership  business,  there  was  a  severance, 
and  that  the  parties  were  tenants  in  common.  Jackson  v. 
Jackson  (a).  If  there  be  a  severance  as  to  the  profits,  there 
can  be  no  reason  why  the  capital  should  not  also  be  se- 
vered. A  covenant  to  sell  has  been  held  to  be  a  severance ; 
90,  an  agreement  or  a  mortgage.  In  Jackson  v.  Jackson  ^ 
Lord  Eldon  lays  down  the  rule  as  being  in  favour  of  mer- 
chants. And  if  personal  property  used  for  the  purposes  of 
trade  be  not  subject  to  the^'tt^  aecrescendi,  neither  is  real 
estate  so  used,  both  being  merely  treated  as  stock  for  the 
purposes  of  trade.  Selkrig  v.  Davis  (6),  Crawshay  v. 
Maule  (c).  The  mode  in  which  the  property  is  treated 
gives  a  character  to  it.  Morley  v.  Bird  (J).  In  this  case, 
the  two  brothers  treated  the  property,  for  upwards  of 
twenty  years,  as  partnership  property. 

Mr.  Pasmore,  for  the  defendants  in  the  same  interest  as 
the  plaintiffs. 

Mr.  JerviSy  and  Mr.  Spurrier j  for  the  defendant  Bar- 
reti. — Jackson  v.  Jackson  was  decided  upon  the  peculiar 
language  of  the  will  in  that  case.  A  residue  bequeathed  to 
two,  without  words  of  severance,  is  clearly  a  joint  interest. 
Crooke  V.  De  Vandes  (e).  Admitting,  that  an  agreement 
for  a  severance  may  be  inferred  from  the  conduct  of  the 
parties,  with  regard  to  the  property,  still,  there  is  nothing 
in  this  case  to  warrant  such  an  inference.  The  defendant 
does  not  dispute  that  the  estates  purchased  with  the  profits 
of  the  business,  and  the  partnership  stock,  were  pro- 

(a)  T  Ves.  535;  9  Ves.  591.  (d)  3  Ves.  jun.  629. 

{h)  2  Dow,  230.  («)  9  Ves.  197. 

(c)l  Swansit.  495.  521. 

VOL.  III.  DD 


Morris 

V. 

Barrett. 
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Ejrek,Ch.imEq.  perty  held  by  the  brothers  as  tenants  in  common,  but 

contends,  that  the  leasehold  estates,  and  the  personal  es- 
tate, of  which  the  father  died  possessed,  were  held  by  them 
as  joint  tenants.  With  regard  to  the  real  estate,  no  doubt 
can  be  entertained.  Where  real  estates,  conveyed  to  per- 
sons in  form  as  joint  tenants,  have  been  adjudged  to  have 
been  held  by  them  as  tenants  in  common,  the  estates  have 
been  purchased  expressly  for  the  purposes  of  a  partnership, 
or  for  a  joint  speculation,  as  in  Lake  v.  Craddock  (a).  No 
case  can  be  cited,  in  which  real  estate  devbed  has  been  con- 
verted from  an  estate  in  joint  tenancy  to  a  tenancy  in  com- 
mon. In  Jackson  v.  Jaekson^  the  real  estate  was  directed  to 
be  treated  as  personalty,  and  the  object  of  the  testator  was 
to  form  a  partnership.  In  Jeffereys  v.  SmaU  (6),  it  was  held, 
that  if  two  take  a  leaseof  a  farm  jointly,  it  shall  survive;  but 
the  stock,  though  used  jointly ,  shall  not  survive ;  and  though 
the  Lord  Chancellor,  in  commenting  on  this  case,  in 
Jackson  v.  Jackson^  treats  it  as  not  being  now  law,  in  some 
respects,  still,  it  is  good,  so  far  as  regards  the  lease.  In 
the  present  case,  there  were  no  accounts  stated  between 
the  parties,  no  division,  nor  any  acts  tending  to  shew  an 
intention  to  create  a  severance. 

• 

Mr.  Wyatt,  in  reply.— In  Jackson  v.  Jackson,  Lord 
Eldon  held,  under  the  circumstances  of  that  case,  that, 
though  a  joint  tenancy  was  created  by  the  will,  yet  the 
course  of  dealing  between  the  parties  had  rendered  it  a 
tenancy  in  common.  There  are  equally  special  circum- 
stances in  this  case  to  induce  the  Court  to  come  to  the 
like  conclusion. 

Jti(y24M.  On  this  day,  the  Lord  Chief  Baron  expressed  his 
opinion,  that,  as  to  the  leasehold  and  personal  estate  which 
passed  by  the  will  of  the  father,  WilUam  Barrett,  the  two 
sons  remained  joint  tenants ;  but,  that,  as  to  all  the  afler- 
purchased  estates,  they  were  tenants  in  common. 

(fl)  3  P.  Wms.  158.  (6)  1  Vera.  air. 
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Brown  v.  Reina.  ^^^  ^nd. 

M3lhh  for  a  discovery,  and  injunction  to  stay  proceed-  The  common 
ings  at  law.  The  answer  being  filed,  the  bill  was  amended,  ISy  proacdingi 
to  which  an  answer  was  also  put  in :  four  exceptions  were  f '  ^^  cannot 

*  *  be  extended  to 

taken  to  the  answer  to  the  amended  bill.     On  the  26th  stay  trial  after 
February^  an  injunction  was  granted  on  the  opening  of  a  amend. 
material  exception,  the  other  three  exceptions  being  sub- 
mitted to.     On  the  same  day,  an  order  was  obtained  for 
leave  to  amend,  and  that  the  defendant  might  answer  the 
amendment  and  the  exceptions  at  the  same  time. 

Mr.  Pctsmore  now  moved,  on  the  part  of  the  plaintiiBT, 
that  the  injunction  might  be  extended  to  stay  trial. 

Mr.  Wakefield^  for  the  defendant,  contended,  that  the 
plaintiff  could  not  obtain  an  order  to  extend  the  injunction 
to  stay  trial  after  the  order  to  amend. 

And  the  Lord  Chief  Baron  being  of  this  opinion^ 

Refused  the  motion. 


Robert  Gardner  v.  Mary  Lyddon,  and  Others. 

Charles  winter,  by  his  will,  duly  executed  and  Deviwjto^.and 
attested  to  pass  freehold  estate,  dated  83rd  December,  f-.w>d  their 

T'  '  '   beira,  toselland 

dispose,  at  their 
discretion,  of  all 
the  testator's  right  in  Kimg'i  Sedgmoor,  belonging  to  the  manor  of  MoorUnch,  and  all  his  right  in 
Moorlinch,  if  an  act  should  pass  for  inclosing  the  said  moor  within  twenty  years,  and  to  pay  the 
proceeds  to  the  several  persons  therein  mentioned.  An  indosure  act  paned  within  the  twenty 
years,  and  various  allotments  were  made  in  respect  of  the  testator's  estates: — Held,  that  the  de- 
vise was  in  the  nature  of  an  executory  devise,  to  take  effect  on  the  passing  of  the  act;  and,  that, 
under  the  devise,  the  devisees  took  a  quarter  part  of  the  money  produced  by  the  sale  of  the  allot- 
ments in  King*t  Sedgmoor,  in  respect  of  the  manor  of  MoorUnch^  and  the  whole  of  the  proceeds  of 
the  sale  of  allotments  in  respect  of  lands  in  MoorUnch. 

DD2 
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Exch,ch.mEq.  1785,  (among  other  things),  devised  to  his  niece  Mitry 
^     Winter  all  that  meadow,  by  Parker's  house,  in  Moorlinch^ 
Gardner      during  his  right  therein,   if  she  married  a  man  worth 
Ltddon.       300/.,  but,  if  she  married  a  man  worth  less  than  SOOLy 
he  gave  and  bequeathed  the  same  to  his  nephew  Charles 
Winter.     And  the  testator    gave  and  bequeathed  unto 
his    brother-in-law    John    Lyddon,    and    his     kinsman 
George  Beckham,  and  their  heirs,  to  sell  and  dispose, 
at  their  discretion,  one  quarter  part  of  all  his  right  in 
King's  Sedgmoor,  belonging  to  the  manor  of  MoorUnch, 
and  all  his  right  in  MoorUneh,   if  an  act  should   pass 
for  inclosing  the  said  moor  within  twenty  years.     And 
he  directed  the  monies,  to  arise  by  such  sale,  to  be  equally 
divided  between  his  sister,   the  defendant  Mary  Lyd- 
don,  and  all  her  children;   and  the  defendant  Richard 
WiUiamSf  son  of  their  daughter,  the  defendant   Mary 
Williams f  and  their  heirs;    also  all  the  children  of  the 
said  testator's  sister,  Betty,  the  late  deceased   wife  of 
the  plaintiff  Robert  Gardner,  and  their  heirs;  and  the 
children  of  his  niece,  the  defendant  Joan  Blake;  and  also 
all  the  children  of  his  nephew,  the  defendant  Richard 
Gardner;  and  all  the  children  of  his  niece,  the  defendant 
Eleanor  Bickham;  and  also  his  said  nephews  and  niece, 
the  defendants  John  Winter,  Charles  Winter,  and  Mary 
Winter;  to  be  equally  divided  between  them,  the  amount 
of  what  it  should  be  sold  for  by  his  trustees  before  men- 
tioned.    And  all  the  rest,  residue,  and  remainder,  of  his 
estate,  lands,  goods,  and  chattels,  the  said  testator  thereby 
gave  and  bequeathed  unto  his  said  sister,  the  defendant 
Mary  Lyddon,  and  her  husband,  John  Lyddon,  and  their 
heirs  for  ever,  subject  to  the  payment  of  his  just  debts 
and  legacies  thereinbefore  given.     And  the  testator  ap- 
pointed them  joint  executrix  and  executor  of  his  said 
will. 

The  testator  died  on  the  15th  March,  1791. 

In  the  31st  Geo.  3,  (1791),  an  act  was  passed  for  drain- 
ing and  dividing  King's  Sedgmoor. 
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The  bill  was  filed  by  the  plaintiff  on  behalf  of  himself  Exch,Ch.inEq. 
and  the  other  creditors  of  the  testator,  seeking  the  usual     ^     ^     ^ 
accounts   and  the  marshalling  of   assets;    and  it  raised      Gardner 
the  question^  what  rights  and  interests  in  King's  Sedgmoor      lyddobt. 
and  Moorlinch  were  intended  to  be  passed  by  the  devises 
before  alluded  to. 

Upon  the  hearing  of  the  cause,  it  was  referred  to  the 
Deputy  Remembrancer  to  take  the  usual  accounts,  and 
to  sell  such  parts  of  the  said  testator's  estates  as  remained 
unsold. 

Various  proceedings  were  had  before  the  Deputy  Re- 
membrancer, and,  afterwards,  before  the  Master;  and  all 
the  testator's  estates  were  sold. 

By  a  decree,  made  on  the  24fth  December,  1814,  it  was, 
among  other  things,  ordered,  that  the  Deputy  Remem- 
brancer should  report  what  was  the  amount  of  the  clear 
surplus  after  the  payments  therein  directed ;  and  that  he 
should  distinguish  how  much  thereof  arose  from  the  sale 
of  the  fee-simple  estates,  how  much  from  the  estates  held 
upon  leases  for  lives,  how  much  from  the  copyhold  estates, 
and  how  much  from  the  personal  estates. 

Master  Spr anger,  by  his  report,  dated  16th  June,  1829, 
stated  the  result  of  the  inquiries  directed  by  the  last-men- 
tioned order.  And,  by  his  report,  and  the  schedules 
thereto,  it  appeared,  that  very  considerable  sums  had  been  • 

produced  by  the  sale  of  allotments  of  land  in  King's  Sedg- 
moor, allotted  under  the  act  before  alluded  to,  in  respect 
of  divers  fee-simple  estates  of  the  testator. 

The  cause  now  came  on  for  further  directions,  the 
points  for  discussion  being,  what  interests  in  King's  Sedg^ 
moor  and  Moorlinch  passed  by  the  will. 

Mr.  Roupell,  and  Mr.  Sharpe,  for  all  the  defendants, 
except  Mary  Lyddon,  and  Goveti  and  wife. — The  de- 
fendants are  entitled  to  one  quarter  of  the  monies  pro- 
duced by  the  sale  of  all  the  lands  allotted  in  Sedgmoor, 
and  to  all  the  monies  produced  by  the  sale  of  all  the  es- 
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Extk.ck.inEq.  utes  in  Moorlinch.     The  words  of  the  will  are  large 

1829  . 

M     enough  to  convey  every  interest  which  the  testator  had  in 
Gardner       Moorlinch. 


V, 

Ltddo:^. 


Mr.  Simpkinson,  and  Mr.  Speace,  for  the  defendanti 
Mary  Lyddan. — The  words  of  the  will  are  inconsistent! 
the  testator  only  intended  to  give  one  quarter  of  the  whole. 
And  he  only  meant  to  give  commonable  rights,  in  case 
Sedgmoor  should  be  inclosed.  The  testator  was  lord  of 
the  manor  of  Moorlinch,  and|  in  such  character,  was  enti* 
tied  to  certain  commonable  rights  in  Sedgmoor.  He  was 
entitled,  in  respect  of  his  manorial  rights,  to  common  of 
pasture  for  all  commonable  cattle;  and  this  being  a  com* 
mon  appurtenant  to  his  estate,  he  was  not  able  to  sever 
those  rights  from  his  estate.  Common  appurtenant  cannot 
be  granted  to  another  (a).  Nor  can  common  appurtenant, 
or  appendant,  be  turned  into  common  in  gross  (6).  Sup- 
posing, however,  that  it  was  competent  to  him  to  sell  his 
commonable  rights,  and  that,  by  law,  he  could  devise 
them,  the  question  will  then  be,  what  share  or  propor- 
tion has  he  devised.  We  contend,  only  one  quarter  of 
those  commonable  rights.  It  would  be  an  extraordinary 
construction,  to  hold,  that  he  gives  one  quarter  in  one 
place,  and  the  entirety  in  another,  in  the  very  same  sen- 
tence: according  to  the  plain  grammatical  constructicm  of 
the  sentence,  he  gives  one  quarter  of  his  rights  in  Sedg* 
moor  and  Moorlinch,  and  the  whole  intention  would  be 
answered,  by  carrying  the  preposition  of  forward^  and 
making  it  govern  the  whole  sentence.  And,  that  the 
Court  might  so  construe  the  sentence,  Jones  v.  Smart  (c) 
was  cited. 

Lord  Chief  Baron. — It  is  impossible  to  be  certain 
what  the  testator  meant  by  this  devise.  I  can  only  ven- 
ture to  make  a  reasonable  guess.     The  construction,  I 

(a)  Cro.  Jac.  14.  (b)  1  Rol.  Ab,  401.  (c)  1  T.  R.  44» 
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think,  I  ought  to  give  it,  is,  that  it  is  an  executory  de-  Exch.ch.inEq, 
vise,  to  take  effect  after  an  inclosure  act.     I  think  it  is  a  ^ 

condition  precedent^  and  that  no  interest  passed  to  the  de-      Gardner 
visee  until  the  act  passed.     The  question  is,  what  the  tes-       lyddon. 
tator  meant  by  his  right  in  King^s  Sedgmoor.     It  is  clear, 
that  he  must  have  meant  his  right  of  common,  which,  in 
bis  view,  was  to  be  his  common  interest  in  the  lands  al- 
lotted in  lieu  of  the  right  of  common  in  Sedgmoor. 

The  next  point  is,  what  passes  by  all  his  right  in 
Moorlinch;  on  which  two  questions  arise:  Pir«^,  whether 
the  preceding  words,  ^one  quarter  part,*  over-ride  the 
whole  sentence,  so  as  to  include  this ;  or,  secondly,  which  is 
favourable  to  the  residuary  legatee,  whether  all  his  right 
in  Moorlinch  may  not  mean,  all  his  estate  in  Moorlinch, 
with  the  appurtenances;  or,  whether  it  means  only  his  com- 
monable right.     It  may  mean  either  the  one  or  the  other. 

If  he  had  said  in  a  separate  clause,  "  I  give  all  my  right 
in  a  house,  &c.  at  Moorlinch,"  it  would  have  passed  the 
fee*  I  have  no  right  to  limit  the  bequest  of  all  his  right 
in  Moorlinch  to  the  one-fourth  part  of  his  right,  which 
be  gives  with  respect  to  Sedgmoor,  What  right  have  I 
to  say,  that  he  did  not  mean  to  give  all  his  right  in  Moor- 
linch. I  think,  therefore,  that  the  whole  of  Moorlinch 
must  be  considered  to  pass  under  these  words,  and  not  a 
quarter  part;  but  I  think  he  meant  to  give  only  such  com- 
mon rights  as  followed  his  lands  in  Moorlinch;  that  is,  all 
such  allotments  as  should  be  made  in  respect  of  his  com- 
monable rights  in  Moorlinch. 

The  decree  declared  the  parties  claiming  un- 
der the  devise  to  be  entitled  to  one-fourth 
part  of  the  monies  produced  from  the  sale  of 
the  allotments  in  Sedgmoor,  in  respect  of 
the  testator's  messuage  and  lands  in  Sedg- 
moor,  and  to  the  whole  of  the  monies  pro- 
duced by  the  sale  of  the  allotments,  in  re- 
spect of  lands  in  Moorlinch. 
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^^— V — ^  Lewes  v.  Morgan. 

June  6th!      -1  HE  exceptions  to  the  Master's   report  having   been 
Jufy  2nd,  6th.  disposed  of  (a),  the  cause  now  came  on  for  further  direc- 

laterest  is  not       *•-,-.- 
allowed  on  a        uons. 
judgment,  ex- 
cept under  tpe- 

dai  drcumsun-  Mr.  Jervis,  Mr.  Wigram^  and  Mr.  West^  for  the  repre- 
^re  is  no  im!    scntatives  of  Sir  W.  Lewes. 

putatioB  on  the 
creditor;  and, 

therefore,  inter-      Mr.  W.  Loftus  Loumdes^  and  Mr.  MargoH,  for  the  re- 

est  was  refused  «."»••       »^ 

on  a  judgment,    prcsentatives  of  Mr.  Morgan. 

where  the  cre- 
ditor, being  also 

mortgagee,  had       One  of  the  points  discussed  on  the  hearinir  for  fiurther 

been  in  the  re-        .         .  '^  ^ 

ceiptofthe  directions  was^  whether  Mr.  Morgan* s  representatiyes 
of^nMr^aged  ^^^^  entitled  to  interest  on  the  judgment  obtained  by  him 
outet;  and       against  Sir  W.  Lewes. 

the  propriety  of     *^ 

hu  conduct  was  In  Support  of  the  clidm  to  interesti  it  was  argued^  that 
respect  to  the  though,  according  to  the  ordinary  practice  in  the  MLaster's 
h^a?become^  office,  interest  was  not  computed  on  a  judgment,  yet  that, 
.such  mortgagee,  under  the  special  circumstances  of  this  case,  interest  ought 

and  with  respect  irwii  ii»i  *•• 

to  his  accounts,  to  be  Computed.  That,  although  the  same  state  of  cir- 
mortgagee!  and  cumstanccs  had  existed,  yet  the  point  had  never  been 
also  as  soUcitor,  brought  to  the  attention  of  the  Court.    That  Morgan  was 

agent,  and  °  ^ 

steward,  to  the    considerably  in  advance  to  Sir  Watkin  Lewes  before  the 

surplus  rents  came  into  his  hands,  and  he  had,  by  virtue 
of  his  judgment,  a  lien  on  the  rents.  That  the  Master,  in 
taking  the  accounts,  had  applied  the  surplus  rents  in  keep- 
ing down  the  debt  due,  and  the  costs,  but  had  not  allowed 
any  interest  on  the  debt.  And  Loftus  v.  Swift  (6), 
Belleto  V.  Russell  (c),  Godfrey  v.  Watson  (rf),  and  Clarke 
V.  Seton  (e),  were  referred  to. 

In  opposition  to  the  claim  for  interest,  Clarke  v.  Seton 

(a)  See  a«/e,  p.  230.  (<0  3  Alk.  517. 

(6)  2  Sch.  &  I-efr.  642.  i^e)  6  Ves.  411. 

(c)  I  Ball  &  B.  96. 
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was  cited ;  and  the  general  conduct  of  Morgan  throughout  ^cK  Ch.  in  Eg. 
the  transactions  was  relied  on  as  depriving  him  of  the 
right  to  interest  on  the  judgment.     Mr.  Baron  Graham's 
observations,  as  reported  in  5  Price^  151,  were  also  re- 
ferred to. 

Lord  Chief  Baron. — I  apprehend,  that  it  is  quite  con- 
trary to  the  ordinary  course  of  the  Court  to  give  interest 
on  a  judgment,  unless  under  very  special  circumstances. 
The  cases  which  have  been  cited  are,  unquestionably,  ac- 
cording to  the  rules  of  this  Court;  but  the  question  is, 
whether  they  have  any  application  to  the  present  case. 
One  of  the  earliest  cases  was  a  case  before  Lord  Hard- 
toicke^  in  which  it  is  stated  by  that  learned  Judge,  that, 
where  a  judgment  creditor  extends  the  land  by  elegit^ 
which  the  Sheriff  does  only  at  the  annual  value,  and  much 
below  the  real  value,  the  creditor  holds  quousque  debitum 
satisf actum  fuer it;  and,  at  law,  the  debtor  cannot,  upon  a 
writ  ad  compuiandum,  insist  upon  the  creditor's  doing 
more  than  account  for  the  extended  value ;  but,  if  the 
debtor  comes  into  a  Court  of  equity  for  relief,  the  Court 
will  give  it  him,  by  obliging  the  creditor  to  account  for  the 
whole  that  he  has  received ;  and,  as  a  person  who  comes 
for  equity  must  do  equity,  will  direct  the  debtor  to  pay 
interest  to  the  creditor,  even  though  it  should  exceed  the 
principal.  The  principle  of  this  case  is  plain ;  the  debtor 
seeking  the  assistance  of  a  Court  of  equity,  the  Court  will 
not  give  him  that  assistance  without  his  doing  equity  to 
the  creditor,  by  allowing  him  interest  on  his  debt.  It  is  a 
mere  equitable  right,  without  any  imputation  on  either  of 
the  parties.  The  same  principle  pervades  all  the  cases; 
the  strongest  being  that  in  which  it  is  said,  that  a  mort- 
gagee having  tacked  a  judgment  to  his  mortgage,  shall 
not  be  confined  to  the  penalty  of  the  judgment,  but  shall 
be  entitled  to  interest  on  the  debt  secured  by  the  judg- 
ment, though  it  exceed  the  penalty,  down  to  the  time  the 


( 


396  CASES  IK  THE  EXCHBQUERt 

Exeh.  ch.  in  £9.  principal  is  paid  off:  but,  in  that  case,  there  could  be  no 

imputation  on  the  conduct  of  the  mortgagee.  All  the  de- 
cisions have  been  in  cases  where  mutual  justice  could  not 
be  done  ¥rithout  interest  being  given,  and  where  there  was 
no  imputation  on  the  party  prevented  from  following  up 
his  legal  right.  Those  cases  have,  however,  no  applica- 
tion to  the  present.  In  deciding  this  question,  I  must  ad- 
vert to  Mr.  Morgan^  premising,  that  whatever  may  be  said 
as  to  him,  casts  no  imputation  whatsoever  on  his  repre* 
sentatives. 

The  original  conduct  of  Mr.  Morgan  led  to  all  the  dis- 
cussions on  the  subject  of  the  mortgage.  I  can  perceive 
no  distinction  between  that  subject  and  the  rest  of  the 
case.  I  am  bound,  by  what  has  been  done  in  the  cause, 
to  consider  Mr.  Morgan  as  having  been  the  guilty  party, 
and  Sir  Waikin  Lewes  as  innocent. 

Mr.  Morgan  having  got  into  possession  of  the  estates, 
receives  the  rents,  and  having  them  in  his  own  pocket, 
desires  to  keep  them  there,  and  to  have  interest  on  the  one 
side  of  the  account,  without  allowing  it  on  the  other. 

Mr.  Morgan  was  not  in  thd  situation  of  any  of  the  par- 
ties in  the  other  cases.  He  had  no  merits,  nor  any  equity 
in  his  favour. 

I  must  decline  to  allow  interest  on  the  judgment. 


Another  point  was,  the  question  of  costs. 

For  the  personal  representatives  of  Sir  W.  Lewes,  it  was 
contended,  that,  in  equity,  as  at  law,  costs  generally  fol- 
lowed the  result  of  the  case;  that  this  was  a  suit  to  im- 
peach an  account,  which  had  been  successful  to  the  ex- 
tent of  striking  out  at  least  one-third  of  the  demand.  The 
following  cases  were  cited  on  the  part  of  the  personal  re- 


(a)  9  Ves.  234,  246. 

(6)  13  Ves.  105;  15  Ves.  180. 

(c)  6  Ves.  2m,  278. 


{d)  1  Ves.  160. 
(c)  2  Anstr.  442. 


July  6th, 
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presentatives.    Coles  v.  Trecothick  (a),  Huguenin  v.  -Ba*^-  ExeKChAnSq. 
ley  (6),  Gibson  v.  Jlpye^  (c),  Baker  v.  JFiiirf  (ci). 

For  the  representatives  of  Mr.  Morgan^  Gilbert  v.  GoZicT- 
ingifi)  was  cited. 

Lord  Chief  Baron. — I  hare  over-ruled  the  first  ex- 
ception, which  objected  to  the  Master's  report  of  the  10th 
December^  18S8|  because  it  found,  in  pursuance  of  the 
former  order,  that  the  mortgage-money  was  paid  off  on  the 
3rd  of  September,  1824. 

I  also  over-ruled  the  second  exception,  which  objected  to 
the  Master's  report,  because  he  had  not  allowed  the 
S400/.  which  had  been  secured  by  bond,  but  had  called 
for  evidence  of  the  actual  advances. 

I  likewise  over-ruled  the  third  exception,  which  was  in 
substance  the  same  as  the  second. 

The  fourth  and  fifth  exceptions  are  also  overruled.  They 
depend  upon  the  first  and  second.  They  object  to  a  state- 
ment of  the  account,  and  of  the  balance,  which  is  the  ne^^ 
cessary  and  arithmetical  result  of  what  is  done  by  the 
Court  on  the  first  and  second  exceptions. 

Upon  further  directions  there  are  four  points — 

Firsts  Whether  Morgan  shall  have  any  interest  on  the 
sum  allowed  in  the  general  account,  and  which  had  been 
rejected  from  the  mortgage  account  in  the  course  of  the 
previous  proceedings.  Secondly y  Whether  he  shall  have  any 
interest  upon  the  judgment.  Thirdly,  Whether  the  reprc'^ 
sentatives  of  Sir  W.  Lewes  shall  have  any,  and  what,  interest 
on  the  balance  of  rents  and  profits  remaining  in  his  hands 
after  the  whole  debt  is  satisfied.   And.  fourthly,  the  costs. 

I  think  Morgan's  estate  must  have  interest  to  a  certain 
amount.  The  sums  to  which  I  shall  first  direct  my  atten- 
tion are  such  as  were  covered  by  the  bond  of  2400^.,  being 
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Exck.  ch,  in  Eq,  to  the  amount  of  1315/.  lOs.    This  sum  is  allowed  to  Mr. 

Morgan  as  advanced  by  him  to  the  use  of  Sir  Waikim 
Lewes.  It  was  contended  by  Morgan,  to  be  the  consider- 
ation of  the  2400/.  bond,  dated  the  28th  February,  1775. 
This  bond  formed  part  of  the  mortgage.  It  was  entirely 
rejected  from  the  mortgage,  in  consequence  of  the  Deputy 
Remembrancer's  report,  made  under  the  directions,  and 
according  to  the  principles  laid  down  in  the  House  of 
Lords.  The  same  principles  have  compelled  me  to  hold, 
that  the  bond  could  not  be  received,  in  taking  the  general 
account,  as  satisfactory  evidence  of  a  debt  due  from  Sir  fF. 
Lewes  to  Morgan;  but  that  Morgan  was  called  upon,  under 
the  peculiar  circumstances  of  this  case,  to  prove,  aliunde^ 
that  the  sums  were  actually  advanced.  He  has  been  re- 
quired  to  do  so,  and  he  has  been  allowed,  upon  that  foot- 
ing, the  sum  of  1315/.  10«.,  now  under  discussion.  Requir- 
ing evidence,  aliunde  than  the  bond  itself,  to  establish  its 
consideration,  does  not  prove  that  Morgan  the  obligee 
shall  not  have  the  benefit  of  it  as  a  bond,  so  far  as  be  does 
establish  the  consideration  by  extrinsic  evidence. 

The  doubt  I  have  entertained  upon  the  subject  arose 
from  this,  that  the  reports  of  the  Deputy  Remembrancer 
do  not  immediately  connect  these  sums  with  the  bond  at 
the  time  it  was  given.  The  consideration  of  it  was  an- 
terior bonds,  and  the  Deputy  Remembrancer  has,  in 
effect,  reported,  that  no  money,  except  35/.,  was  speci- 
fically advanced  at  the  date  of  the  bonds,  and  in  respect 
of  them.  I  think,  however,  that  although  it  must  be 
taken,  that  hardly  any  thing  was  specifically  advanced  in 
respect  of  any  bond  at  the  time  it  was  given,  yet,  that  it 
is  a  just  deduction  from  all  those  proceedings,  that  the 
bond  for  2400/.  was  given  by  Sir  W.  Lewes,  and  received 
by  Morgan,  as  a  security  for  money  advanced. 

This  being  established,  it  is,  I  think,  according  to  the 
course  of  the  Court,  that  Morgans  representatives  should 
have  the  benefit  of  it,  qua  bond,  so  far  as  money  had  been 
advanced,  that  is,  to  the  amount  of  1315/.  lOsm 
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It  foHows  from  this  view,  that  Morgan  should  have  Exch,^inEq. 
interest  upon  the  money  covered  by  this  bond  up  to  the     v^^^^^^L^ 
amount  of  the  penalty,  which  I  presume  is  480(B.  ^»^^* 

The  next  question  relates  to  interest  on  the  judgments.       Morgan. 

There  are  two  judgments  on  warrants  of  attorney,  dated 
in  July^  1778,  one  for  1  \4&L  to  John  Morgan^  the  other 
to  James  Morgan,  as  the  executor  to  CharcUn  Morgan. 
In  April,  1779,  Jokn  Morgan  also  obtained  another  judg- 
ment for  569/.  Morgan's  estate  is  allowed  the  amount  of 
all  these  judgments  in  the  general  account,  but  no  interest 
is  calculated  upon  them.  It  is  contended,  that  interest 
should  be  allowed;  I  can  find  no  principle  to  warrant 
such  an  allowance.  Judgments  do  not  carry  interest  in 
accounts  in  equity:  though,  under  particular  circum- 
stances, interest  has  been  allowed;  as,  where  the  judg- 
ment creditor  has,  upon  false  pretences  suggested  by  the 
debtor,  been  restrained  by  injunction  from  taking  exe- 
cution upon  his  judgment.  Nothing  of  that  sort  happened 
here.  On  the  contrary,  Morgan,  on  other  pretences,  got 
into  possession  of  the  bulk  of  Lewes' s  property,  and  actu- 
ally, long  ago,  paid  himself  this  and  all  other  debts.  It 
has  been  said,  that,  where  a  judgment  may  be  tacked  to 
a  mortgage,  there  should  be  no  redemption,  without  pay- 
ing interest  on  the  judgment.  I  will  not  say  how  far  this 
is  accurately  stated.  The  answer  upon  this  occasion  is, 
that  these  judgments  cannot  be  tacked  to  the  mortgage. 
The  parties  are  different,  and  all  the  principles  of  equity 
on  which  the  doctrines  of  tacking  are  founded,  are,  in  this 
case,  adverse  to  it.  lean  give  no  intereston  these  judgments. 

The  third  question  is,  whether  Lewes  shall  have  inter- 
est on  the  balance  of  Morgan's  receipts,  after  he  was 
fully  paid.  I  shall  say,  upon  this  subject  only,  that  I  con- 
cur in  the  opinion  of  the  Master  of  the  Rolls  in  QuarreU 
V.  Bedford  (a).  I  think  Morgatis  representatives  must 
pay  simple  interest  at  4/.  per  cent. 

(a)  1  Madd.  269. 
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&cch.ch.inEq.       The  questiofi  of  costs   is  not  decided  by  any  thing 

which  I  have  found  in  the  cause.  The  original  decree 
reserves  the  consideration  of  costs.  If  it  had  been  a  de* 
cree  for  redemption,  it  would  have  directed  costs  to  be 
added  to  the  debt,  and  decreed  the  reconveyance  upon 
payment  of  the  whole.  It  reserves  the  consideration,  as  I 
have  stated.  The  order  for  the  separate  report  in  1801 
does  not  mention  costs.  The  order,  by  consent,  in  1810, 
was  conditional  only,  and  in  express  terms  reserved  every 
question  in  the  cause.  I  have  always  thought  so,  and 
think  so  now.    Therefiyre,  the  question  is  still  open. 

I  think  Sir  W.  Leufe^M  estate  ought  to  pay  the  necessary 
costs  of  redemptioa;  but,  that  Margam  ought  to  pay  a& 
the  costs  of  the  questions  respecting  die  amount  of  the 
mortgage,  or  the  balance  of  the  general  account.  That, 
in  every  proceeding,  die  costs  of  which  are  not,  by  the 
course  of  the  Court,  costs  in  the  cause,  there  should  be  no 
other  costs  than  have  been  given  by  die  order  made  on 
such  proceeding,  or  are  due  on  such  proceeding  by  the 
general  rules  of  the  Court.  Where  no  costs  are  given, 
either  by  special  order  upon  the  occasion,  or  by  the  gene- 
ral rules  or  orders,  then  no  costs  on  either  side. 

MtHutes  of  Ord(^  on  Further  Directions* 

Over-rule  all  the  exceptions  with  costs,  to  be 
taxed.  Confirm  the  Master's  report  of  the 
10th  December,  1628,  except  so  far  as  is  here- 
inafter mentioned.  Declare  that  FriMneis 
Morgan,  as  the  personal  representative  of 
John  Morgan^  is  endded,  as  against  Sir  W. 
Lewes,  or  Jolm  Jenkins  and  PhiUp  Hurd,  as 
his  personal  representatives,  to  be  allowed  in 
account,  interest,  at  the  rate  of  d/.  per  ceaL 
per  annum,  from  the  28th  of  February,  1775, 
being  the  day  of  the  date  of  the  bond  for 
2400/.,  in  the  pleadings  mentioned,  upon  the 
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principal  sum  of  1315/.  10^.^  mentioned  in  the  &cA. ch.inEi. 
first  schedule  to  the  said  Master's  report,  to 
any  amount,  not  exceeding  in  the  whole,  4800/.| 
the  penalty  of  the  said  bond. 

Let  the  Master  review  his  said  report  of  the  10th 
December,  18S8,  so  far  as  he  has  thereby  found, 
that,  on  the  11th  August,  1814,  a  balance  or 
sum  of  1065/.  9s.  9dL  was  due  to  the  estate  of 
the  said  Sir  W.  Lewes  from  the  said  John 
Morgan  or  his  estate,  to  the  extent  required 
by  the  above  declaration. 

Declare,  that  John  Morgans  representatives  are 
entitled,  after  satisfaction  of  the  mortgage 
debt,  to  apply  the  rents  of  the  mortgaged  es- 
tate to  the  satisfaction  of  the  judgments,  be- 
fore applying  them  in  satisfaction  of  the  bond 
for  2400/.  and  interest,  without  disturbing  the 
application  in  respect  of  his  bills  of  costs,  men- 
tioned in  the  proceedings,  and  the  interest 
thereon* 

Let  the  Master,  on  that  footing,  ascertain  and 
state  to  the  Court,  when  the  debt  due  from  the 
said  Sir  W.  Lewes,  or  his  estate,  to  the  said 
John  Morgan,  or  his  estate,  was  paid  and 
satisfied,  and  what  (if  any)  balance  was  due  to 
the  estate  of  the  said  Sir  W.  Lewes  from  the 
said  John  Morgan,  or  his  estate,  on  the  day  on 
which  that  debt  was  paid  and  satisfied. 

Declare,  that  the  said  Sir  W.  Lewes  or  his  estate 
is  entitled,  against  the  said  John  Morgan  or  his 
estate,  to  be  paid,  or  to  have  credit,  in 
account  for  interest,  at  the  rate  of  4/.  per  cent 
per  annum,  upon  the  balances  (if  any)  which 
are  due  to  the  said  Sir  W.  Lewes  or  his  estate 
from  the  said  John  Morgan  or  his  estate,  on 
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the  debt  due  from  the  said  Jokm  Morgan  or 

his  estate,  to  the  said  Sir  W.  Lewes  or  his  es- 
tate, was  paid  and  satisfied;  and  also  upon  the 
balances  which,  from  time  to  time,  since  that 
day,  have  become  due  and  owing  firom  the  said 
Jokn  Morgan  or  his  estate,  to  the  said  Sir  W. 
Lewes  or  his  estate ;  and  refer  it  to  the  Master, 
to  compute  interest  upon  such  balances  as 
aforesaid^ 

Let  the  Master  ascertain,  and  state  to  the  Courts 
what  balance  now  remains  due  firom  the  said 
Join  Morgan  or  his  estate,  to  the  estate  of  the 
said  6ir  W.  Lewes,  upon  the  footing  of  the 
aforesaid  declaration  and  direction.  In  every 
proceeding,  which,  by  the  course  of  the  Court, 
the  costs  are  not  costs  in  the  cause,  there  shall 
be  no  other  costs  than  have  been  given  by  the 
order  made  on  such  proceedings,  or  as  are  due 
on  such  proceedings  by  the  general  rules  of 
the  Court.  Where  no  costs  are  ipven,  either 
by  special  order  upon  the  occasion,  or  by  the 
general  rules  or  orders,  there  no  costs  on  either 
side. 

Let  the  Master  tax  all  parties,  (except  the  de- 
fendant3,  Hubert  Evans,  Jokn  Jenkins,  and 
Philip  Hurd),  their  respective  costs  of  their 
suit,  so  far  as  the  same  is  a  suit  to  redeem  the 
mortgaged  premises,  in  the  pleadings  of  this 
cause  mentioned ;  and  let  the  Master  tax  the 
costs  of  all  the  parties  in  this  suit  respectively, 
except  the  said  John  Morgan  and  James  Mor- 
gan, and  their  respective  representatives,  so 
far  as  the  same  costs  have  been  occasioned  by 
the  controversy  respecting  the  amount  of  the 
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several  mortgages,  and  the  amount  of  the  ge-  Exch.ch.inEf, 
neral  balance  due  to  him  from  the  said  Sir  W. 
Lewes  or  his  estate. 

Let  the  costs  of  the  said  John  Morgan^  and  of 
the  said  Francis  Morgan  as  his  representative, 
so  far  as  this  suit  is  a  suit  to  redeem  the  mort- 
gaged premises,  be  deducted  from  the  balance 
which  the  said  Master  shall  find  to  be  due 
from  the  estate  of  the  said  John  Morgan  to 
the  estate  of  the  said  Sir  W.  Lewes. 

Let  the  costs  of  the  other  parties,  except  the 
defendants,  F.  Morgan^  H,  Evans,  J.  Jenkins, 
and  P.  Hurdy  so  far  as  this  suit  is  a  suit  to 
redeem  the  said  mortgaged  premises,  be  paid 

to  them  respectively  out  of  the  sum  of  £ , 

now  standing  in  the  name  of  the  Accountant- 
General,  in  trust  in  this  cau$e. 

Let  the  costs  of  the  defendant  J.  Wilder,  so  far 
as  such  costs  have  been  occasioned  by  the  con- 
troversy respecting  the  amount  of  the  several 
mortgages,  and  the  amount  of  the  general 
balance  due  to  or  from  the  said  Sir  W.  Lewes, 
or  his  estate,  be  paid  out  of  the  residue  *of  the 

£ ;  and  let  the  amount  of  such  costs*  as 

last  mentioned  be  added  to  the  balance, 
which  the  said  Master  shall  find  to  be  due 
from  <7.  Morgan  or  his  estate,  to  the  estate  of 
the  said  Sir  W.  Lewes.  And  let  the  amount 
of  the  costs  of  the  said  Sir  W.  Lewes,  and  of 
the  said  J.  Jenkins,  P.  Hurd,  and  H.  Evans, 
as  his  representatives,  so  far  as  such  last  men- 
tioned costs  have  been  occasioned  by  the  con- 
troversy aforesaid,  be  paid  by  the  said  F. 
Morgan  as  such  personal  representative,  out  of 
the  assets  of  the  said  John  Morgan,  he  admit- 
ing  assets  sufiicient  to  cover  the  balance  that 

VOL.  III.  EE 
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Brch,  Ch.  im  E9.  the  Master  shall  find  to  be  due  from  the  estate 
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of  the  said  J.  Morgan,  to  the  estate  of  the  said 

Sir  fV.  Lewes ;  together  with  the  amount  of 
such  last-mentioned  costs,  and  the  costs  of  the 
said  J.  Wilder  to  be  added  as  aforesaid.  Let 
him  pay  the  balance  and  costs  into  the  Bank 
in  trust  in  this  cause.  Let  all  proper  par- 
ties convey,  surrender,  <Nr  assign,  the  mort- 
gaged premises,  and  let  the  Master  settle  and 
approve  of  such  surrender  or  other  convey- 
ance, in  case  the  parties  differ. 

Let  the  parties  deliver  into  the  Master's  office, 
on  oath,  all  deeds  that  are,  or  ever  were,  in 
their  custody,  possession,  or  power,  relating  to 
the  said  mortgaged  premises. 

Let  the  receiver  pass  his  accounts,  and  be  dis- 
charged. Declare,  J.  Margam^s  representa- 
tives are  entitled,  after  satisfaction  of  the 
mortgage  debt,  to  apply  the  rents  of  the  mort- 
gaged estate  in  satisfaction  of  the  judgments, 
before  applying  them  in  satbfaction  of  the 
bond  for  2'IOOL  and  interest,  without  disturb- 
ing the  application  in  respect  of  his  bills  of 
costs  mentioned  in  the  proceedings,  and  the 
interest  thereon.  Conveyances  to  be  executed 
to  H.  Evans,  the  heir-at-law  of  the  testator. 
Liberty  to  make  separate  reports,  and  to 
apply. 
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Exck.  Ch,  in  Eq. 

Lynes  p.  Lett.  ISiD, 

ISlLL  by  the  rector  of  Ehnley-Lovett,  in  the  county  of  sutincs  after 
Worcester,  claiming  to  be  entitled  to  all  tithes^  great  and  Easter  "Krm, 
small,  against  an  occupier,  for  tithes  of  colts,  calves,  pears,  ^^'  ^^' 

,._  ii»i.,  i«iii«  •  A  single  tenicr, 

and  milk,  and  for  the  tithes  of  lambs  of  ewes,  called  by  the  unsup)>orted  by 
defendant  wintered  ewes.  SL^t^"' 

The  defendant,  by  his  answer,  admitted  the  plaintiff  to  "^^"^  *  ^' 
be  rector,  but  denied  his  right  to  all  tithes,  both  great  and  there  be  not 

11         .  .  .  .  .  •  1  .       t  only  no  proof  of 

small,  arising,  renewing,  or  increasing,  withm  the  rectory,  payment  of  dthea 
in  kind;  for,  on  the  contrary,  the  defendant  had  been  in-  fo^^/^Senr^f 
formed  and  believed,  that  the  plaintiff,  as  such  rector,  was  the  non-payment 

•1    J  .  ^1  111.  1  1        ofathetmkmd, 

entitled  to  receive,  and  that  all  former  rectors,  the  prede-  within  u^ing 
cessors  of    the  said  plaintiff,  had,  from  time  whereof  "^^pporta 
&c.,  been  entitled  to  receive,  and  had  received,  certdn  parochuimodiu, 

'  '  '  itisnottufflcient 

customary  payments  in  lieu  and  in  satisfaction  and  full  for  the  defen- 
discharge  of  the  tithes  of  colts,  and  calves,  and  pears,  and  the  non-rc«der 
milk,  and  of  the  tithes  of  lambs  of  ewes,  called  wintered  2^^^*"^,"^ 
ewes,  thereinafter  more  particularly  mentioned;  besides  tincUy«hew 

.  iheaccepUnoe 

Other  pecuniary  payments  in  lieu  of  other  tithes.  of  the  modus  for 

The  defendant  admitted  his  occupation,  and  alleged, 
that  he  had,  during  such  occupation,  duly  set  out  or  ac- 
counted to  the  plaintiff  for  all  tithes,  great  and  small,  year- 
ly growing,  arising,  renewing,  and  increasing  in  and  upon 
bis  lands,  except  the  tithes  of  colts,  calves,  pears,  and 
milk,  and  the  tithes  of  Iambs  of  ewes,  commonly  called 
wintered  ewes,  (that  is  to  say),  such  ewes  as  were  taken 
upon  a  farm  '*  to  tack,'*  an  expression  well  understood  in 
the  neighbourhood  of  the  said  parish,  for  the  winter  sea- 
son ;  and  the  defendant  said,  he  had  not  taken,  or  kept,  or 
had,  since  the  period  in  the  answer  mentioned,  any  win- 
tered ewes.  The  defendant  then  admitted  his  having  had 
colts,  calves,  and  milk,  and  in  each  year  as  many  pears  as 
were  sufficient  to  make  four  hogsheads  of  perry,  at  the  va- 
lue of  2L  lOs.  per  hogshead. 

He  admitted,  that  he  had  not  set  out,  or  rendered  to  the 

EE  2 


some  time,  and 
to  some  extent. 
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Rich,  Ch,  in  Eq.  plaintifF  the  tithes  of  any  of  the  said  several  matters,  but 
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that   he  had  been  always  ready  and  willing  to  pay  the 

amount  of  the  several  moduses  or  customary  payments 
thereinafter  mentioned,  by  way  of  recompence  and  satis- 
faction for  the  same. 

The  defendant  then  stated,  that  each  and  every  occu- 
pier of  any  farm  and  lands,  within  the  said  parish  and  rec- 
tory, had,  from  time  whereof  &c,,  been  accustomed  to  pay, 
and  of  right  ought  to  have  paid,  to  the  rector  of  the  said 
parish  for  the  time  being,  or  to  his  lessee,  farmer,  or 
agent,  or  to  the  person  or  persons  entitled  to  receive  the 
same,  the  sum  of  sixpence  for  the  fall  of  every  colt,  yearly 
produced  or  dropped  in  or  upon  such  farm  or  lands  within 
the  said  parish,  in  lieu  of,  and  in  full  satisfaction  and  dis- 
charge of,  the  tithes  of  foals  or  colts,  brought  forth  or 
dropped  on  the  said  farms  and  lands:  Also,  the  sum  of 
one  halfpenny  for  every  calf  (except  they  arose  to  the  num- 
ber of  ten  calves  in  the  season,  and  then  the  sum  of  4c/. 
a-piece  for  the  ten  calves)  dropped  or  produced  in  or  up<m 
the  said  farms  and  lands  every  year,  in  lieu  of,  and  in  full 
satisfaction  and  discharge  of,  the  tithes  of  calves  dropped 
and  produced  on  the  said  farm  and  lands  respectively. 
Also,  the  yearly  sum  of  one  penny  for  every  cow's  milk, 
in  lieu  of,  and  in  full  satisfaction  and  discharge  of,  the  tithe 
of  milk  yielded  every  year  in  and  upon  the  said  farms  and 
lands  respectively :  Also,  the  sum  of  4fd*  for  every  hogs- 
head of  perry,  and  so,  proportionably,  for  more  or  less, 
made  from  the  pears  yearly  arising,  growing,  and  renewing 
on  the  said  farms  and  lands  respectively,  in  lieu  of,  and  in 
discharge  and  satisfaction  of,  the  tithe  of  pears  arising,  grow- 
ing, and  renewing  in  and  upon  the  same  farms  and  lands 
respectively :  Also,  the  sum  of  three  halfpence  for  the  lamb 
of  every  wintered  ewe,  (that  is  to  say),  for  each  lamb  yearly 
dropped  or  produced  by  every  such  ewe  as  aforesaid,  in 
and  upon  the  said  farms  and  lands  respectively,  in  lieu  of, 
and  in  full  satisfaction  and  discharge  of,  the  tithes  of  lambs 
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dropped  or  produced  by  such  ewes  as  aforesaid,  in  and  Exch.c?t,inEq. 
upon  th6  said  farm  and  lands  respectively.     The  defen- 
dant  then  alleged,  that  such  moduses  had  been  constantly 
received. 

The  defendant  examined  several  witnesses  to  prove  the 
existence,  and  reputation  of  the  existence,  of  the  several 
moduses,  or  customary  payments,  alleged  by  the  answer  (a). 

The  defendant  also  produced,  from  the  registry  of  the 
bishop  of  the  diocese  of  Worcester^  a  terrier,  dated  the 
5thof  J«/y,  1714(i). 


(a)  Thi9  erideDce,  and  the  effect 
of  it,  so  fiu"  as  it  is  material,  is  no- 
ticed in  the  judgment^ 

(6)  The  following  is  a  copy  of  tlie 
terrier: — 

**  A  terrier,  or  particular  account 
of  all  and  every  the  glebe  lands,  and 
tenements,  tithes,  moduses,  Easter 
dues,  and  other  the  rights  and  pri- 
vileges of  or  belonging  unto  the 
parsonage  or  rectory  of  the  parish 
and  parish  church  of  Elmley^Lo- 
veti,  in  the  county  and  diocese  of 
Worcester^  certified  the  fifth  day  of 
Jufy,  in  the  year  of  our  Lord  1714, 
by  us  whose  names  are  hereunder 
written/'  (After  describing  the  par- 
sonage-house, buildings,  and  lands 
thereto  belonging).  *'  Great  tithes 
of  all  kind  of  com  and  grain,  as 
wheat,  rye,  munchcom,  barley, 
pease,  beans,  vetches,  powse,  and 
also  for  hops,  French  wheat,  clover, 
hay,  and  for  all  sorts  of  grain  what- 
soever, are  paid  in  kind,  except  for 
what  shall,  at  any  time  or  times, 
happen  to  grow,  arise,  or  be  in  se- 
veral parcels  of  land,  formerly  call- 
ed the  park  in  Elmley-Lovett  afore- 
said, in  the  possession  of  Henry 
Townsfiendf  Esq.,  his  under-tenant 


or  under-tenants,  containing  about 
a  hundred  and  fifty  acres  in  the 
whole,  for  which  there  is  a  modus  of 
ten  shillings  per  annum  paid  for  all 
tithes;  which  said  park  is  bounded 
on,  or  near,  tlie  north  part  thereof, 
with  the  church-yard,  and  with  the 
farm  lane,  and  with  a  piece  of  land 
called  the  Church-field;  and  on  the 
east  with  one-half  part  of  the  yew. 
tree  meadow,  leading  to  the  little 
brook,  pointing  southward;  and 
also  on  tlie  east  with  the  wash  mea- 
dow, and  with  two  pieces  of  land, 
called  SepincuUs,  and  from  thence 
through  the  middle  of  the  forest, 
and  tlie  forest  pool,  and  from  thence 
to  the  lands  in  the  possession  of 
Ann  Hill,  widow ;  also,  on  or  near 
the  east  part,  and  bounded  on  the 
south  part  with  two  pieces  of  land, 
called  Postle-fieldsy  and  from  thence 
westward  to  the  top  of  Snead  Green, 
and  from  thence  northward  with  a 
lane  called  StokenJane,  towards  the 
church. 

"  Small  tithes  for  all  kind  of  tithe 
wood  fallen,  or  to  be  fallen,  with- 
in the  parish  of  Elndey-Lovett 
aforesaid,  are  paid  in  kind.  The 
tenth  part  of  all  shorn  wool.    One 
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Mr.  Jervis,  Mr«  Tinneyf  and  Mr.  Harwood^  for  the 
plaintiff,  in  the  first  instance  relied  on  the  plaintiflTs  com- 
mon law  right. 

Mr.  Simpkinson  and  Mr.  Sclater^  for  the  defendant,  con- 
tended, that  the  evidence  proved  the  moduses,  ani  that 
there  was  no  evidence  of  any  render  or  payment  of  tithes 
in  kind.  In  support  of  the  modus  for  pears,  they  cited 
Simpson  and  Tuckeria)^  and  MaUock  and  Brawse{b)\  and 


lamb  out  of  seaven.  One  pig  out 
of  seaven.  Sixpence  for  the  fail 
of  every  colt.  Half-a-penny  for 
every  calf,  except  they  arise  to  the 
number  of  ten  calves  in  the  season, 
and  then  ibur-pence  a-piece  for  the 
ten  calves.  Duck  eggs  and  hen 
eggs  in  kind.  Honey  in  kind. 
Hemp  and  flax  according  to  act 
of  Parliament.  Apples  in  kind. 
For  every  hogshead  of  perry  four- 
pence,  and  so  proportionably  for 
more  or  less  The  park  of  Hemy 
Townshauif  Esq.,  set  forth  asabove, 
is  exempted  from  the  payment  of 
all  small  tithes  above  menc6ned. 
To  the  Minister,  for  every  mar- 
riage,  five  shillings ;  to  the  clerk, 
one  shilling,  for  the  same.  To  the 
Minister,  for  every  fonerall,  one 
shilling;  to  the  clerk,  two  shil- 
lings. To  the  minister,  for  pub- 
lishing banns  of  marriage  in  the 
church,  if  the  persons  shall  not 
happen  to  be  married  there,  one 
shilling  and  sixpence.  Three  half, 
pence  for  the  lamb  of  every  winter- 
ed ewe. 

'*  Moduses — Ten  shillings  paid 
per  annum  for  the  park  above-men- 
coned,     belonging     unto     Henr^ 


Town^endf  Esq.,  in  foil  for  all 
manner  of  tythes.  Four  riiilliags 
per  annum.,  paid  for  a  mill  of  the 
said  Hemy  Taumshend,  ^^q.,  sitn- 
ate  within  the  parish  of  Eiml^ 
Lovett  aforesaid,  having  two  diroiis 
and  three  pair  of  stones  belonging 
to  the  same,  at  two  shillings  for 
each  throw.  One  penny  for  eveiy 
oow*8milk.  The  Minister  is  obliged 
to  keep  a  bull  and  a  boar. 

'*  Easter  dues — Eveiy  man  and 
his  wife  pay  twopence  for  both ;  for 
smoak,  one  penny ;  for  a  garden, 
one  penny.  Every  son  and  daughter 
at  age,  fourpence  a-piece. 

^  There  is  an  antient  anuoall 
chiefe  rent  of  ten  shillings  per  mt- 
num,  paid  out  of  the  rectory  of  die 
parish  and  parish  church  of  Bm* 
iey-Loveitf  unto  the  rector  of  dw 
parish  and  parish  church  of  H«r- 
tlebwy,  within  the  diocese  afore- 
said, yearly,  on  the  feast  day  of 
Saint  Michael  the  Archangell." 
Signed  by  the  rector,  two  dnndi- 
wardens,  and  several  inhabit- 
ants. 

(fl)  1  Eagle  &  Younge,  525. 

(6)  Arab.  423;  2E.  &Y.19r. 
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in  support  of  the  same  modus,  and  of  the  moduses  for  milk,  ^rcA.  ch,  in  Eq. 
calves,  and  colts.  Roe  v.  The  Bishop  of  Rxeter{a)*  > 

Lykes 

Mr.  Jervis,  Mr.  Tinney^  and  Mr.  Harwood,  for  the  plain-  j^,.  .^t. 
tiff. — The  payments  are  merely  temporary  compositions,  and 
no t  moduses.  The  only  moduses  stated  by  the  terrier  to  exist, 
are  the  farm  modus  for  Mr.  Toumshend^s  estate,  and  the  mo- 
dus for  his  mill.  The  terrier  contains  an  enumeration  of  all 
small  tithes,  and  not  of  moduses ;  but  even  this  is  incorrect, 
for  it  mentions  wood,  which  is  not  a  small  tithe;  the  modus- 
es for  lambs,  pigs,  and  geese,  are  clearly  bad.  Pritcheit  v. 
Honeybome  (6).  The  modus  for  turkeys  is  bad  upon  the 
face  of  it,  turkeys  being  of'modem  introduction.  As  to  the 
modus  for  calves,  the  evidence  of  the  witnesses  is  contra- 
dictory. The  decision  in  Simpson  v.  Tucker  is  incon- 
sistent, the  modus  being  held  to  be  bad,  and  yet  estab- 
lished as  to  part,  and  an  account  decreed  as  to  the 
remainder;  and  is  contrary  to  Edgerton  v.  Fottett  (c),  and 
Short  V.  Lee{d).  The  enumeration  in  the  terrier  of  small 
tithes, '  is  conclusive  evidence  that  the  moduses  did  not 
then  exist  Halse  v.  Eystoh{e), 

The  plaintiff,  to  rebut  the  evidence  of  the  defendant, 
produced,  from  the  bishop*s  registry,  a  terrier,  dated  1635, 
signed  by  the  rector,  two  churchwardens,  and  two  inha- 
bitants, containing  the  following  entry :  ''  Tithes  and  com- 
modities**— •"  Item^  There  belong  to  the  said  rectory  all 
manner  of  tithes,  both  great  and  small,  due  and  accus- 
tomably  paid  within  the  precincts  of  the  said  parish,  and 
the  benefit  of  all  commons,  for  sheep  and  other  cattle,  pro- 
portionably,  for  one  yard  land ;  and  the  Uberty  of  all  an- 
cient ways  into  the  several  grounds  of  the  parishioners,  for 
transporting  the  tithes  abovesaid.** 

(a)    Bunb.  57;     1  Eagle  &  (rf)  2  Jac.  «c  VV.  464;  3  E.&  Y. 

Youiige,  1757.  1013, 

(6)  1  Y.  &J.  135.  (c)  4  Price,  487;   2E.&Y.597. 

-    (c)  1  E.  «i  Y.  562. 
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Exch,ch,inEq,       The  plaintiff  also  relied  on  a  parliamentary  survey  in 

1649,  which  stated  the  rectory  to  consist  {inter  alia)  ''  of 
the  tithes,  small  and  great,  worth  66/.  and  10^.  a-year,  in 
lieu  of  all  tithes  for  Elndey  Parky  according  to  a  custom, 
and  for  the  tithe  of  the  mills  there,  4aJ^ 

Mr.  Simpkinson,  in  reply  to  this  evidence,  rested  on  the 
terrier  produced  by  the  defendant;  and  the  evidence  of 
non-payment  of  tithes  in  kind;  and  contended,  that  the 
evidence  shewed  that  the  compositions  were  fixed  with 
reference  to  the  modus. 

Lord  Chief  Baron,  [after  stating  tie  pleanUngs]. — 
The  view  which  I  take  of  this  case  renders  it  unnecessary 
for  mie  to  examine  the  mode  in  which  the  ihoduaes  are 
laid  by  the  answer.  The  question  I  have  to  consider  is, 
whether  there  is  sufficient  evidence  to  warrant  my  direct-^ 
ing  an  issue  or  issues.  No  person  can  suppose  that  I  can 
reject  the  bill.  The  only  question  is,  whether,  on  the  evi- 
dence, there  is  sufficient  ground  to  direct  an  issue.  The 
documentary  evidence  is  inconsiderable.  Two  terriers  are 
produced,  one  on  the  part  of  the  plaintiff,  the  other  on  the 
part  of  the  defendant.  That  produced  on  the  part  of  the 
plaintiff  is  of  the  year  1635,  in  the  reign  of  Charles  the  1st; 
that  on  the  part  of  the  defendant  is  of  1714,  about  the 
commencement  of  the  reign  of  George  the  1st. 

The  terrier  of  1635  states,  that  there  belong  to  the 
rectory  all  manner  of  tithes,  both  great  and  small,  due  and 
accustomably  paid  within  the  precincts  of  the  said  parish. 
It  mentions  no  modus  of  any  description.  The  terrier  of 
1714  mentions  all  the  moduses,  and  that  respecting  pears 
rather  more  accurately  than  it  is  pleaded;  for  it  states  it 
to  be  4rf.  for  every  hogshead  of  perry,  and  it  covers  only 
the  pears  made  into  perry. 

The  parliamentary  survey  was  also  produced,  on  the 
part  of  the  plaintiff.    It  agrees  in  substance  with  the  first 
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terrier.     The  terrier  of  1635  and  survey  are  chiefly  im-  ETch,ch.inEq. 
portant  from  their  silence;  but,  alone,  would  not  have  been         1^29. 
sufficient  to  oppose  any  distinct  usage.     On   the  other 
hand,  a  single  terrier,  unsupported  by  usage,  is  totally 
unequal  to  establish  any  modus. 

I  have  read  these  depositions  carefully,  and  I  am  of 
opinion,  that  they  resolve  themselves  entirely  into  this 
single  terrier  of  1714,  and  hardly  make  it  stronger.  If  the 
non-render  in  kind  were  sufficient,  the  defendant  would 
have  a  good  case,  for  the  non-render  is  proved.  But  he 
must  go  farther,  and  shew  the  acceptance  of  the  moduses 
for  some  time,  and  to  some  extent.  Of  such  evidence,  the 
case  on  the  part  of  the  defendant  is  entirely  barren. 
There  are  no  receipts ;  no  rector's  books;  no  parol  tes- 
timony whatever,  to  shew  that  any  such  payments  were 
ever  accepted  by  the  rector.  In  a  solitary  instance  only,  a 
witness  named  Francis  paid  to  one  Glazes  a  collector  for 
the  rector  preceding  the  present  plaintiff,  for  three  or  four 
years  after  1806,  those  moduses.  But  Waldron^  vfho  is 
one  of  the  witnesses  for  the  defendant,  tells  us,  that,  at 
that  very  time,  and  during  his  incumbency,  though  he 
thought  the  payments  due  and  payable,  he  refused  to  re- 
ceive them.  The  instance  proved,  therefore,  which,  if  it 
had  been  authorized,  could  have  been  of  little  avail,  was 
not  authorized,  and  therefore,  of  no  avail.  Waldron  says, 
that  he  thought  these  moduses  were  due  and  payable,  but 
explains,  at  the  same  time,  that  this  opinion  was  derived 
solely  from  the  terrier  of  1714,  of  which,  it  appears,  he 
had  a  copy.  There  is  some  very  loose  evidence  of  reputa- 
tion, but  of  a  very  different  description  from  what  is  usual- 
ly found  in  cases  in  which  moduses  have  been  established. 
The  compositions,  which  appear  to  have  been  made  with 
the  parishioners,  are  said  to  have  been  made  upon  the 
footing  of  those  money  payments.  But  there  is  no  distinct 
evidence  of  that  fact;  no  written  valuation  produced; 
no  written  statement  of  the  terms  of  any  one  composition. 
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Etch.  Ch.in  Eq.  The  inference  I  draw  from  the  whole  of  the  evidence  upon 

this  subject  is,  that,  there  was  no  general  parochial  com- 
position; that  the  compositions  were  made  with  indivi- 
dual occupiers;  that,  in  these  compositions,  the  calculation 
was  made  upon  the  great  tithes,  and  a  few  charges  were 
made  upon  the  occupier,  in  respect  of  certain  articles  of 
small  tithes,  but  no  mention  of  any  modus.  This  would 
appear  to  be  the  case  from  the  evidence  of  Jtmes,  a  col- 
lector for  fValdron,  the  last  incumbent,  and  also  for  the 
plaintiff,  who  deposes  to  various  compositions  or  agree- 
menu  having  been  entered  into  for  several  farms^  which 
he  describes;  and  he  then  states,  that  the  compositions 
were  entered  into  in  lieu  of  the  great  tithes  of  those  farms, 
some  little  being  charged  at  the  bottom  of  each  person's 
account,  for  pigs,  eggs,  wool,  and  lambs^  but  not  for  lambs 
of  wintered  ewes. 

There  is  nothing  to  substantiate  the  general  understand- 
ing, that  there  were  such  moduses,  which  appears  to  me  to 
have  no  other  foundation  than  the  terrier.  Such  general 
understanding,  without  distinct  usage  to  support  it,  is  not 
sufficient  to  enable  me  to  direct  an  issue.  And,  if  I  were 
to  direct  an  issue,  I  should  run  the  risk  of  a  Jury  mis- 
carrying, by  placing  too  much  reliance  on  this  evidence, 
and  I  should  not  do  right  to  put  the  parties  to  an  un- 
necessary expense. 

The  bill  must  be  dismissed  with  costs,  as  to  the  tithe  of 
lambs  of  wintered  ewes;  and  there  must  be  a  decree,  with 
costs,  as  to  the  other  tithes  demanded  by  the  bill. 
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JZtcfu  Ch.  in  Eg. 
1829. 

Pearson  and  Others  v.  Hoghton,  Bart.  ^TT^^dT^ 

'  Jufy  20th. 

JSY  indenture  of  lease,  dated  2nd  February,  1778,  Sir  in  a  lease,  the 
Henry  Hoghton,  of  HogMon,  in  the  county  palatine  of  edra'twyZe" 
Lancaster.  Bart,  demised  to  Henry  Heaton.  his  execu-  Jhereinaaerdur- 

f  ing  the  term,  to 

tors,  administrators,  and  assigns,  divers  lands  and  pre-  cause  any  quan- 

mises  at  HogJUon,  for  the  term  of  sixty-three  years,  from  ^^  wood'to'te 

the  13th  February,  1778,    at  the   several  yearly  rents  «c'o"t  within 

^'              '                                        J         J  some  part  of  the 

therein  mentioned;  and  also,  under  and  subject  to  the  Unds or  grounds 

several  penal    rents    therein    also  mentioned.     Among  to  the  lessor,  as 

various  other  covenants  and  provisions  contained  in  the  edTw  the  bcne- 

lease,  was  a  covenant  on  the  part  of  the  lessee,  that  in  ^t  of  the  lessee, 

and  to  be  used 

case  the  said  Sir  //.  Hogkion,  his  heirs,  executors,  ad-  in  the  buildings 

ministrators,  or  assigns,  should  at  any  time  or  times  there*  j^g^e  onthe  de- 

after  during  the  term,  find  and  provide  any  square  oak  T^^^i^'!™^'' 

wood  for  the  use  of  the  said  Henry  Heaton,  his  executors,  covenanted  to 

administrators,  and  assigns,  in  the  making  of  any  buildings  to  the  iesMr,^i^. 

in  or  upon  any  part  of  the  said  premises,  according  to  the  iS^m^unt*  ***' 

covenant  thereinafter  contained  for  that  purpose,   then,  ^"^"^  thereof, 

and  in  such  case,  he  the  said  Henry  Heaion,  his  heirs,  4^  per  cent,  on 

executors,  administrators,  or  assigns,  should  and  would,  L pir^rttonfor 

not   only  immediately  after   the  finding  and   providing  » gf «««« or  less 

thereof,  cause  the  same  to  be  laid  out  to  the  best  use  that  hy  assignees  of 

could  be,  in  the  making  of  lasting  buildings  in  or  upon  the  account  of  what 

said  demised  premises  or  some  part  thereof,  but  should  J^*  covenam  "^ 

and  would,  yearly  and  every  year,  for  and  during  so  much  ^n^  for  an  in- 

,  junction  to  re- 

of  the  term  as  should  be  to  come  and  unexpired  frofh  the  strain  an  acUon 

time  and  times  of  finding  and  providing  such  wood  as  i,^|,  ^f^f,*  j^ 

aforesaid,  pay  and  allow  to  Sir  Henry  Hoghion,  his  heirs,  <*«"»«*""«»  f?' 

executors,  administrators,  or  assigns,  interest  for  the  total  was  over-ruled, 
amount  or  value  thereof,  after  the  rate  of  4/.  for  the  value 
of  every  100/.,  and  so  in  proportion  for  a  greater  or  less 
quantity.      The  lease,  among  other  stipulations  on  the 
part  of  the  lessor,  contained  a  covenant  that  he  the  said 


414  CASES  IN  THE  £XCHEQUER| 

£jcch,Ch,inEq,  Sir  H.  Hoghion,  his  heirsy  executors,  administrators^  or 
J     ^     assigns,  should  and  would,  upon  request  to  be  made  to  him 
Pearson       or  them  by  the  said  Henry  Heaion,  his  executors,  ad- 
HoGHTON       ministrators,  or  assigns,  at  any  time  or  times  thereafter, 
cause  any  quantity  of  square  oak  wood  to  be  set  out  within 
some  part  of  the  lands  or  grounds  then  belonging  to  him 
or  his  heirs,  as  should  be  wanted  for  the  benefit  of  the 
said  Henry  Heaton,  his  executors,  administrators,  or  as- 
signs, and  to  be  used  in  the  buildings  intended  to  be  made 
upon  the  said  thereby  demised  premises,  upon  receiving 
interest  for  the  amount  or  value  thereof,  after  the  rate  of 
4/.  for  the  value  of  every  100/.,  and  so  in  proportion  for  a 
greater  or  less  quantity. 

Henry  Heaton  entered  into  possession  under  and  by 
virtue  of  the  lease. 

Sir  H.  Hoghion  died  in  the  year  1795,  leaving  the  de- 
fendant. Sir  H.  P.  Hoghton^  his  eldest  son  and  heir-at- 
law,  and  who,  upon  the  death  of  his  father,  became  enti- 
tled to  the  reversion  of  the  premises,  expectant  on  the  de- 
termination of  the  lease. 

The  bill  was  filed  by  Ralph  Pearson  and  ninety-five 
other  persons,  against  Sir  H,  P.  Hoghton,  stating,  that, 
by  divers  mesne  assignments,  the  whole  of  the  property 
comprised  in  the  lease,  with  the  exception  of  about  twenty 
acres,  had  become  vested  in  them  for  the  whole  of  the 
term,  and  that  the  said  twenty  acres  of  land  were  vested 
in  various  persons  unknown  to  the  plain  tifis.  That  the 
plaintiffs  had  expended  upwards  of  30,000/.  on  the  pre- 
mises, with  the  knowledge  and  privity  of  Sir  H.  Hoghion 
and  the  defendant.  That  Sir  i7.  Hoghion,  in  his  life- 
time, and  the  defendant,  soon  after  his  death,  had  fur* 
nished  timber  for  the  buildings  erected  by  the  plain- 
tiffs, receiving  interest  upon  the  amount  or  value  of 
such  timber;  which  interest  then  amounted  to  the  an- 
nual sum  of  137/.     That  Jthe  premises  to  which  the  plain- 
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tiffs  were  so  entitled  were  of  the  annual  value  of  1600/.  Exch,Ch.inEq. 
That  the  defendant  had  lately  commenced  actions  of  eject-  '  ^ 

ment  against  the  plaintiffs,  insisting  that  some  breach  of  the  Pearson 
covenants  contained  in  the  said  lease  had  been  committed 
by  some  of  the  tenants  of  the  other  part  of  the  premises, 
whose  names  were  unknown  to  the  plaintiffs.  That  the 
plaintiffs  had  been  unable  to  discover  the  particular  brekch 
of  covenant  which  had  been  committed,  or  the  names  of 
the  persons  by  whom  the  same  had  been  committed ;  but 
the  plaintiffs  had  ascertained,  as  the  fact  was,  that  the 
breach  of  covenant,  in  respect  of  which  the  said  actions 
of  ejectment  had  been  brought,  was  a  breach  of  the  cove- 
nant for  payment  of  interest  upon  the  value  of  square  oak- 
wood,  furnished  by  the  defendant  for  the  use  of  such  per- 
sons pursuant  to  the  covenant  contained  in  the  lease;  and, 
consequently  was  a  covenant,  in  respect  of  the  breach  of 
which,  a  Court  of  equity  would  give  relief,  on  payment 
of  the  money  due,  together  with  interest  thereon,  and 
costs. 

The  bill  prayed  an  account  of  what  was  due  to  the  de- 
fendant in  respect  of  the  said  breach  of  covenant,  and 
of  the  interest  and  costs  due  to  him  in  respect  thereof, 
which  the  plaintiffs  offered  to  pay,  and  for  an  injunction, 
to  restrain  the  proceedings  in  ejectment. 

To  this  bill,  the  defendant  put  in  a  general  demurrer, 
for  want  of  equity. 

In  support  of  the  demurrer,  it  was  contended,  that  the 
remedy  of  the  plaintiffs,  if  any,  was  at  law,  under  the  sta- 
tute (a). 

That  the  bill  did  not  shew  that  any  forfeiture  had  arisen 
with  respect  to  the  timber,  inasmuch  as  the  covenant,  on 
the  part  of  the  tenants,  was  only  to  pay  interest  on  the 
amount  of  the  value  of  square  oak,  set  out  within  some 

(a)  4  Geo,  2,  c.  28. 


V. 
HOOHTON. 
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Ej[eh,ch.inEq.  part  of  the  lands  or  grounds  then  belonging  to  Sir /f. 
^     Hoghton;  and  it  was  not  alleged  by  die  biB,  that  Sir  H. 
Pearson       Hoghton  had  any  oak  on  these  lands,  or  had  set  out  any 
oak  on  these  lands* 

For  the  bill,  it  was  insisted,  that  the  interest  on  the 
amount  or  value  of  the  oak  wood,  was  not  in  the  nature  of 
a  rent,  and,  therefore,  not  within  the  statute;  but  was  a 
mere  covenant,  to  make  a  money  payment  depending  on 
the  taking  of  a  previous  account.  That  the  timber  was, 
in  fact,  actually  supplied  from  the  estate  of  Sir  H.  Hogh- 
ton; but,  whether  it  was  or  not,  the  forfeiture  would  be  the 
same. 


Mr.  JervU,  and  Mr.  Parker,  for  the  demurrer. 
Mr.  Knight,  and  Mr.  Sharpe,  for  the  bill. 

Lord  Chief  Baron. — What  relief  the  Court  may  ulti- 
mately give  in  this  suit,  I  cannot  at  present  say ;  but  I  am 
clearly  of  opinion,  that  this  demurrer  cannot  be  sustained. 

It  has  been  argued,  that  the  plaintiffs'  remedy  is  at  law; 
and,  therefore,  that  they  have  no  equity. 

It  is  stated,  though  not  in  the  bill,  that  timber  was 
found  in  the  manner  covenanted  by  the  landlord  from  his 
estates.  I  do  not  think  that  the  necessary  construction  of 
the  covenant  is,  that  it  must  be  timber  furnished  from  these 
particular  estates,  but  only,  that  it  must  be  furnished  to 
the  tenants.  This  seems  to  me  to  be  the  good  sense  of 
the  covenant.  It  has  been  suid,  that  the  question  is  one 
entirely  of  law,  in  consequence  of  this  being  a  rent.  I 
am  not  inclined  to  treat  it  as  a  rent.  It  appears,  in  point 
of  fact,  that  there  has  been  a  severance  of  the  tenure,  and 
that  some  other  persons  have  got  into  possession  of  part 
of  the  estate ;  then,  is  there  not  some  danger  that  there 
may  be  a  forfeiture  by  the  acts  of  those  other  persons? 
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The  case  is  much  too  obscure  for  me  to  say,  that  this  suit  ^^ch.  Ch,  in  Eq. 
cannot  be  sustained.     There  is  a  multitude  of  views,  in  '  ^ 

which  the  plaintiffs,  on  this  statement  of  the  case,  may  be       Pearson 
entitled  to  relief.  Hoohton. 

The  Act  of  Parliament  appears  to  me  to  operate  the 
other  way,  for  it  suspends  the  proceedings  on  certain 
terms,  on  a  bill  being  filed  within  a  given  period.  The 
act,  however,  relates  to  rent  only. 


END  OF  TRINITY  TERM  AND  SITTINGS  AFTER. 
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MEMORANDA. 

J  N  the  vacation^  after   Trinity  Term,  the  Honourable 
Mr.  Baron  HuUock  died  at  Abingdon^  whilst  on  the  Ox- 
ford  Circuit. 

During  this  tenui  on  the  16th  November ^  William  Bol- 
landf  of  the  Middle  Temple,  Esq.,  was  appointed  one 
of  the  Barons  of  this  Court,  in  the  room  of  the  Honourable 
Mr.  Baron  HuUock^  deceased,  having  previously  on  the 
same  day  been  called  to  the  degree  of  the  Coif;  upon 
which  occasion  he  gave  rings,  with  the  motto: — ^*  R^ 
regnoque  Jidelis'*  In  Hilary  Term  following,  the  learned 
Baron  was  knighted. 
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1829. 

EXCHEQUER  OF  PLEAS. 


Adams  v.  Meredew. 

M.  HE  judgment  of  this  Court,  which  arrested  the  judg-  Where  the 
tnent  for  the  plaintiff,  upon  a  verdict  obtained  by  him  (a),  ^  a  rerdict, 
having  been  reversed  by  the  Court  of  Exchequer  Cham'  ^^  Court  of 
ber{b),  Hill,  for  the  plaintiff*,  obtained  a  rule,  calling  rested  the  juilg- 
upon  the  defendant  to  shew  cause,  why  the  Master  of  this  judgment  w«i 
Court  should  not  be  directed  to  review  his  taxation,  and  j^JJjJ^^^* 
allow  to  the  plaintiff^  his  costs  occasioned  by  the  motion  in  chequer  Cham" 

*^  6er.— flirW, 

arrest  of  judgment.  that  the  plain- 

tiff iras  entitled 
to  the  costs  of 

Chitty  shewed  cause. — There  are  two  questions  in  this  ^^*l"?„^ 
case:  ihejirst,  whether  the  plaintiff*  is  entitled  to  costs  at  ment,  and  that 
all^  and  the  second,  whether,  if  he  be  so  entitled,  this  be  taxed  by  the 
Court  is  the  proper  tribunal  to  which  he  should  apply.  ^^^^, 
At  common  law,  no  costs  of  suit  were  allowed.    This  was  chequen 
remedied  by  the  stat.  of  Gloucester  (6  Ed.  1,  c.  1);  but 
that  statute  does  not  apply  to  costs  incurred  after  the  ver- 
dict; for,  if  it  did,  the  stat.  3  H.  7,  c«  10,  which  extends 
to  costs  in  error,  would  have  been  unnecessary.  In  fVyvill 
V.  Stappleton{c)j  in  which,  upon  a  writ  of  error,  the  judg- 
ment of  the  Court  of  Common  Pleas  for  the  defendant  was 
reversed,  the  plaintiff*  applied  for  full  costs  consequent 
upon  the  suit,  insbting  that  he  was  entitled  to  such  costs 
by  the  stat.  of  Gloucester;  but  the  Court  said,  that,  at 
common  law,  there  were  no  costs  upon  any  writ  of  error, 
and  that  the  statutes  S  H.  7,  c.  10,  and  8  H^.  3,  c.  II, 
extended  only  to  cases  of  affirmance  of  judgments,  and  that 
very  reasonably;  for  why  should  any  man,  in.  the  case  of 
a  reversal,  pay  costs  for  the  error  of  the  Court  below.    In 
Salt  v.  Bichards  (cf),  a  writ  of  error  was  nonprossed,  for 

(a)  Ante,  Vol.  2,  p.  417.  (c)  1  Str.  615. 

(6)  Ante,  219.  {d)  7  East,  111. 

VOL.  III.  F  F 
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£xeh.  of  Ph<u,  not  transmitting  the  record,  whereupon  the  defendant 

moved  the  Court  to  which  the  writ  of  error  was  directed, 
for  the  costs  of  the  nonpross;    hut  the  Court  were  of 
opinion,  that  he  was  not  entitled  to  costs,  and  Le  Blanc,  J., 
said,  that  the  stat.  S  H.  7,  c.  10,  did  not  contemplate  the 
costs  which  might  grow  bef<Mre  the  return  of  the  writ  of 
error.     If  the  application  to  arrest  the  judgment  had 
failed,  and  nothing  had  been  said  respecting  the  costs, 
the  costs  of  that  application  would  have  been  costs  in  the 
cause;  but  having  succeeded,  it  would  be  unjust  that  the 
successful  party  should  pay  the  costs  which  arise  fircmi  the 
mistake  of  the  Court*     Thus,  in  motions  for  new  trials, 
upon  the  ground  of  misdirection,  no  costs  are  paid,  be* 
cause,  as  in  this  case,  no  blame  is  imputable  to  either 
party,  but  the  cause  of  the  application  originates  in  the 
mistake  of  the  Judge.     But,  if  the  plaintiff  be  entitled  to 
these  costs,  this  is  not  the  tribunal  to  which  the  application 
should  be  made.    It  is  clear,  that  he  could  not  be  entitled 
to  these  costs  so  long  as  the  judgment  of  this  Court  re- 
mained in  force;  and  when  that  judgment  was  reversed,  if, 
by  that  reversal,  his  right  to  costs  was  perfected^  those 
costs  must  be  taxed  by  the  officer  of  that  Court  by  which 
the  judgment  of  this  Court  was  reversed.   In  contemplation 
of  law,  the  award  of  the  costs  is  part  of  the  judgment,  and 
supposed  to  be  deUvered  at  the  same  time ;  although,  in 
practice,  they  are  subsequently  taxed  by  the  officer  of  the 
Court     The  words  of  the  stat.  31  Ed.  3,  st.  I,   c.  IS, 
shew,  that  the  application,  if  made  at  all,  should  be  made 
to  the  Court  of  Exchequer  Chamber.    That  statute  directs, 
that  the  Lord  Chancellor  and  Treasurer  shall  cause  the 
record  of  the  process  out  of  the  Exchequer  to  be  brought 
before  them,  and,  if  any  error  be  found,  shall  correct  and 
amend  the  roll.    Now;  if  the  plaintiff  be  entitled  to  the 
costs,  the  roll  ought  to  be  amended  in  that  respect  by 
the  Court  oi Exchequer  Chamber;    and  not  having  been 
so  amended,  the  application  to  rectify  that  mistake  can 


MICHAELMAS  TERM,  10  GEO.  IV.  421 

only  be  made  to  that  Court.     Where  a  judgment  of  the  ^'c)t.  of  Pitas, 

Court  of  Common  Pleas  is  reversed  upon  error  in  the  ^  *  ^ 

Court  of  King's  Bench^  the  costs  incurred  in  the  former  adams 

are  taxed  in  the  latter  Court     Taylor  v.  Moore  (a).  Meredew. 

Hillf  contra. — In  consequence  of  the  reversal  o£  the 
judgment,  it  is  fit  that  the  plaintiff  should  be  restored  to 
the  situation  in  which  he  would  have  been,  had  not  the 
judgment  of  this  Court  miscarried ;  and  as  there  can  be 
no  doubt  that  the  plaintiff  would  have  been  entitled  to  costs, 
had  the  motion  in  arrest  of  judgment  been  refused,  he  is 
now,  by  the  reversal  of  that  judgment,  clearly  entitled  to 
his  costs.  It  is  true,  that  neither  party  is  entitled  to  the 
costs  which  are  occasioned  by  the  mistake  of  the  Court; 
but  these  costs  were  incurred  before  the  judgment  of  the 
Court,  and  must  have  been  incurred,  even  though  the 
judgment  had  been  in  favour  of  the  plaintiff.  Upon  the 
question,  whether  the  application  should  be  made  to  this 
Court,  the  decisions  applicable  to  writs  of  error  from  the 
Court  of  Common  Pleas  to  the  Court  of  King's  Bench 
should  be  taken  with  great  caution,  because  the  proceed- 
ings are  totally  dissimilar  ftom  those  in  the  Exchequer 
Chamber.  Upon  a  writ  of  error  from  the  Common  Pleas, 
the  Court  of  King's  Bench  has  the  entire  control  over  the 
record ;  execution  is  issued  from  that  Court,  and,  if  a  ve^ 
nire  de  novo  be  awarded,  it  is  there  tried ;  but  the  record 
is  sent  from  this  Court  to  the  Court  of  Exchequer  Cham- 
her  for  a  particular  purpose  merely,  and  is  then  returned ; 
the  execution  is  issued  from  this  Court,  and,  in  the  event 
of  a  venire  de  novo,  it  is  tried  here.  In  fact,  that  Court 
has  no  officer  to  tax  these  costs,  and  no  process  by  which 
the  payment  of  them  can  be  enforced;  and,  therefore,  it 
would  seem  to  be  useless  to  apply  to  that  Court 


Ctir.  adv.  vnlt. 


{a)  1  Leon.  33. 
FF2 
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Exch.  of  Pleas,  Garrow,  B.,  now  delivered  the  judgment  of  the  Court 
^829^  as  follows: — This  was  an  action  for  a  libel,  in  which,  upon 
the  trial,  the  plaintiff  recovered  a  verdict.  Upon  argu- 
ment, this  Court  was  of  opinion,  that  the  declaration  did 
not  contain  sufficient  prefatory  averment  as  a  foundation 
for  the  innuendo,  and,  upon  that  ground,  arrested  the 
judgment.  Upon  this  judgment  a  writ  of  error  was  brought 
in  the  Court  constituted  by  act  of  Parliament  for  that  pur* 
pose,  and  the  learned  Chief  Justices,  called  in  to  assist  the 
Lord  Chancellor  upon  that  occasion,  advised  the  Lord 
Chancellor  to  reverse  the  judgment  of  thb  Court,  and  a 
rule  to  that  effect  was  pronounced  accordingly.  This  rule 
having  been  pronounced,  the  party  who  was  the  original 
plaintiff  in  this  Court,  and  the  plaintiff  in  error  in  the  su- 
perior Court,  appUed  to  the  officer  of  this  Court  to  tax 
his  costs  occasioned  by  the  motion  in  arrest  of  judgment, 
and,  upon  the  Master  revising  so  to  do,  obtained  this  rule, 
calling  upon  the  defendant  to  shew  cause,  why  the  Mas- 
ter should  not  be  directed  to  review  his  taxation.  We 
have  carefully  considered  the  subject  of  this  application, 
and  have  made  inquiry  from  all  sources  from  which  in- 
formation could  be  obtained,  and,  in  the  result,  are  of 
opinion,  that  this  rule  should  be  made  absolute.  If  the 
plaintiff  had  succeeded  in  this  Court,  he  would  have  had 
his  costs  as  costs  in  the  cause;  but  he  has  been  prevented 
from  standing  in  that  position  by  the  judgment  of  thb 
Court,  which  we  are  now  bound  to  assume  was  erroneous ; 
and  it  therefore  appears  to  us,  that  the  justice  of  the  case 
would  fail,  if  the  plaintiff  were  not  now  to  be  considered 
as  being  in  the  same  situation  as  if  he  had  succeeded  in 
the  first  instance.  We  therefore  think,  that  the  plaintiff 
is  entitled  to  the  costs  of  arresting  the  judgment.  The 
only  remaining  question  is,  whether  the  application  is  made 
to  the  proper  Court.  This  Court  seems  to  be  the  only 
tribunal  to  which  the  plaintiff  can  address  himself  for  the 
purpose  of  having  these  costs  allowed.     He  could  not 
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apply  to  the  Court  of  Exchequer  Chamber  for  that  pur-  ExcU,  of  Pleat, 

pose,  for  that  Court  has  no  officer  by  whom  the  costs  can  ^      J  *  ^ 

be  taxed,  and  no  process  by  which  the  payment  of  the  Adams 

costs  can  be  enforced.     We  therefore  think  that  this  nde  meredew. 
should  be  made 

Absolute. 


Edwards  v.  Brown,  Harries,  and  Stephens. 

• 

JLFEBT  on  bond.     The  defendant  Broum  sufkred  judg-  ^.»  with  B.  and 

ment  by  default.     The  defendant  Harries  craved  oyer  of  ^tered"il!rtoT 

the  bond,  by  which  it  appeared  that  he  was  a  surety  for  '^"'J.^  ^•'  ** 

the  defendant  Broum,  and  also  of  the  condition,  which  which,  after  re- 

— reciting  that  Broum  was  seised  in  tail  of  a  certain  mes-  wasfeUed  in 

suage,  &c.  therein  mentioned,  subject  to  a  term  of  ninety-  ^*^^ch\w  SS 

nine  years,  vested  in  Harries  by  way  of  mortgage,  to  se-  covenanted  to 

suffer  a  recovery 

cure  1400/.  with  interest;  that  the  plaintiff  had  lent  to  at  a  fiitureday, 
Broum  1800/.  upon  the  security  of  the  said  messuage,  &c.,  ^"fS.  Ui  fA, 
and  had  paid  1400/.,  part  thereof,  to  Harries,  and  the  resi-  f"»  *?**.^t 

*^  *  \  '  bond  should  be 

due  to  Broum;  that  Brown  had  by  indentures  &c.,  conveyed  void,  if  the  re- 
the  messuage  &c.,  to  A.  B.,  to  make  a  tenant  to  the  praecipe^  be^raffered  "  so 
in  order  that  a  recovery  might  be  suffered  of  the  mes-  twiner  as*that 
suage  &c.,  to  enure  to  the  use  of  the  plaintiff  for  ever,  under  and  by 
with  a  proviso  of  redemption  upon  re-payment  of  the  theesuteshould 
principal  sum  advanced,  with  interest;  ihdX  Harries  had  forcverf"*Uie' 
assiimed  the  residue  of  his  term  for  the  benefit  of  the  ^^^J^^^ 

,     .  ^  duly  suffered, 

pl^ntiff,  and  that  the  money  had  been  lent  and  paid  by  but  a.  being 
the  plaintiff  upon  consideration  of  the  defendants*  entering  only,  ^.brought 
into  abend  for  the  further  securing  the  re-payment  thereof,  J!"  ^°? 'JJ^" 
with  interest; — was,  •'that  if  the  recovery  so  covenanted  which  one  of 
and  agreed  by  and  between  the  parties  to  the  indentures,  pleaded,  that,  \f 
&c.,  to  be  suffered  of  the  said  messuage  &c.,  should,  at  ^jJ^^J^i 

the  recovery 
was  suffered  so  as  to  vest  the  estate  in  D,  in  fee: — Heldf  that  this  plea  was  bad,  because,  the  re* 
cital  in  the  condition  did  not  estop  D.  from  disputing  that  A.  was  seised  in  tail,  nor  release  the  surety 
firom  bis  obligation,  it  being  the  intention  of  the  parties,  that  Z).  should  have  an  estate  in  fee. 
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Exeh,  rf  PUmt,  the  next  Great  Sessions  for  the  county  of  Cmrmarikeu,  be 

182Q 

,^__^^^J^  suffei^  and  perfected  in  all  things  in  the  manner  and  fi>mi 
Edwards  mentioned  in  the  said  indentures,  and  so  and  in  such  manner 
Brown.  &8  that,  under  and  by  yirtue  thereof,  and  of  the  said  in* 
dentures,  the  said  messuage  &c.,  should  become  and  be 
vested  in  the  said  plaintiff  &c.,  for  ever,  according  to  the 
true  intent  and  meaning  of  the  indentures,  &c.,  subject  to 
the  proviso  of  redemption;  or,  in  default  of  such  recovery, 
if  the  defendants,  or  either  of  them,  should  pay  the  princi- 
pal money  and  interest,  then  the  bond  should  be  void, 
otherwise,  should  remain  in  full  force  and  virtue."  He  then 
pleaded,  by  his  third  plea,  that  the  recovery  was  suffered 
and  perfected,  and  that,  if  the  defendant  Brown^  at  the 
time  of  the  making  of  the  bond,  had  been  seised  in  tail  of 
the  said  messuage  &C,  as  in  the  condition  mentioned,  the 
said  recovery  was  suffered  and  perfected  so  as^  and  m 
such  manner  as,  that  under  and  by  virtue  thereof^  and  of 
the  said  indentures,  &c.,  the  said  messuage  &c.|  would 
have  become  vested  in  the  plaintiff  &c.,  for  ever,  accord- 
ing to  the  true  intent  and  meaning  of  the  indentures,  &c« 
The  plaintiff  replied,  that  the  recovery  was  not  so  suffered 
and  perfected  so  as,  and  in  such  manner  as,  that  under 
and  by  virtue  thereof,  and  of  the  indentures,  &a,  the 
said  messuage  did  vest  in  him  according  to  the  true  intent 
and  meaning  of  the  indentures,  &c.  To  which  the  defend- 
ant rejoined,  that  if  Brown  had  been  seised  in  tail  of  the 
said  messuage,  &c.,  the  recovery  was  suffered  and  per- 
fected so  as,  and  in  such  manner  as,  that  the  said  mes- 
suage &c.,  did  become  vested  in  the  said  plaintiff,  accord- 
ing to  the  true  intent  and  meaning  of  the  said  indentures, 
&c.  J\nd  upon  this  issue  was  joined.  The  defendant 
Stephens  also  set  forth  the  bond  and  condition  upon  oyer, 
and  pleaded  two  pleas,  upon  which  no  question  arose. 

At  the  trial  before  Faughan,  B.,  at  the  Hereford  assises, 
it  having  been  proved  that  the  defendant  Broum  was 
seised  of  the  said  messuage  &c.,  for  life  only,  and  not  in 


V, 

Brown. 
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tail,  and  it  having  been  admitted  that  the  recovery  was  E*eh,  of  PUat 
duly  suffered,  the  Jury  found  a  verdict  for  the  defendant     ^  log9»  ^ 
Harries  upon  the  issue  upon  the  rejoinder  to  the  replica-     Edwards 
tion  to  the  third  plea;  and  for  the  plaintiff  upon  the  other 
issues,  subject  to  the  opinion  of  the  Court  upon  the  third 
plea  of  the  defendant  Harries*   No  damages  were  assessed 
for  the  plaintiff. 

In  Michaelmas  term,  Taunton  obtained  a  rule,  calling 
upon  the  defendants  to  shew  cause,  why  a  venire  facias 
de  novo  should  not  issue,  unless  the  defendants  would 
agree  to  refer  the  amount  of  the  damages  to  the  Master  of 
this  Court,  or  to  some  person  to  be  named  by  the  counsel 
on  both  sides ;  and  why,  if  they  did  agree  to  such  reference, 
judgment  should  not  be  entered  for  the  plaintiff  against 
all  the  defendants  for  such  damages  so  found,  the  same 
as  if  they  had  been  assessed  by  the  Jury  at  the  trial  of 
the  cause,  notwithstanding  the  verdict  found  by  the  Jury 
on  the  third  plea  pleaded  by  the  defendant  Harries* 

Russell,  Serjt.,  for  the  defendant  Stephens,  and  Wit- 
Uams,  E»  V.  (with  whom  was  Campbell),  for  the  defendant 
Harries,  now  shewed  cause. — The  defendants  do  not  cour 
sent  to  the  reference  proposed  by  the  rule,  and,  therefore, 
as  the  reference  can  only  be  by  consent,  the  rule  is  con- 
fined to  the  propriety  of  awarding  a  venire  de  novo.   This 
question  must  be  determined  upon  the  pleadings  as  they 
are  now  framed;  and  if,  upon  the  pleadings,  the  plaintiff 
has  no  cause  of  action,  the  rule  must  be  revised;   for 
being  joint,  if  the  plea  of  either  defendant  be  good,  the 
action  must  £bu1  as  to  all.     It  being  admitted  that  the  re- 
covery was  well  suffered,  the  effect  of  the  recovery  is  now 
only  in  dispute,  and  the  real  question  is,  whether  the 
surety  has  not  a  right  to  assume,  that  the  recitals  in  the 
condition  are  true,  and  to  say,  as  in  effect  the  third  plea 
does,  assuming  the  facts  to  be  as  here  recited,  I  have 
performed  the  condition  of  my  bond.    In  the  note  to 
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Bxeh.  rf  Pieas,  Doughiy  V.  Neolc  (a),  many  cases  are  cited,  to  shew  that 
^  *  the  recitals  in  a  bond  operate  as  an  estoppel  upon  the  ob- 
ligor;  but  it  isy  however,  unnecessary  to  cite  authorities  to 
establish  that  proposition.  Now,  the  very  essence  of  an 
estoppel  is  reciprocity,  and  if  the  obligor  be  bound  by  the 
recitals,  the  obligee  must  be  so  likewise.  But  the  inten- 
tion of  the  contracting  parties  b  to  be  collected  from  die 
recitals;  and  if  the  condition  of  the  bond  be  larger  than 
the  recital,  the  recital  shall  restrain  it.  Arlington  v.  Mer^ 
rick  (6),  Pearsall  v.  Somerset  (c).  Looking  to  the  reci- 
tals, therefore,  it  is  clear  that  the  two  defendants.  Harries 
and  Stephens f  do  not  guarantee  the  title  of  Brown,  but 
proceed  upon  the  assumption,  that  he  is  seised  in  tail;  for, 
had  any  doubt  existed  upon  the  subject  of  his  title,  those 
doubts  would  have  been  recited  in  the  condition.  The  re- 
citals are  introduced  for  the  sake  of  perspicuity  merely. 
To  explain  the  condition,  it  was  necessary  to  set  out  the 
indentures;  this  superinduced  the  recital  of  other  Ceicts, 
but  the  warranty  of  the  defendants  is  confined  to  the 
perfection  of  the  recovery,  upon  an  assumption  of  the 
seisin  of  Brown.  So  limited,  the  warranty  is  not  nuga- 
tory; for,  as,  without  the  recovery,  no  security  could  be 
perfected,  it  was  subject  to  be  defeated  by  the  death  of 
Broum,  between  the  period  when  the  money  was  lent  and 
the  next  Great  Sessions,  before  which  no  recovery  could 
be  suffered.  To  provide  against  this  contingency,  was  ob- 
viously the  intention  of  the  parties ;  and  this  purpose  hav- 
ing been  answered,  and  a  recovery  having  been  suffered, 
sufficient  to  vest  the  estate  in  the  plaintiff*,  had  Brown 
been  seised  in  tail,  the  condition  of  the  bond  has  been 
complied  with.  Could  the  condition  be  said  to  amount  to 
a  warranty  of  title,  this  argument  would  be  ineffectual; 
but  no  such  implication  fairly  arises  upon  the  terms  of  it, 
and  it  is  sufficient  for  this  purpose  to  say,  that  it  is  at  least 

(a)  1  Wais.  Saund.  215,  n.  2.  is  cited  from  a  marginal  note. 

(6)  2  Saund.  414.    This  position  (c)  4  Taunt.  593. 
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doubtfiil,  and  upon  that  ground  the  defendahts  are  entitled  ^^^  of  Ptea$, 
to  judgment,  the  well-known  rule  being,  that,  if  the  condi-  ^ 

tion  be  doubtful,  it  shall  be  construed  for  the  benefit  of     Edwards 
the  obligor.     BuUer  v.  fFigg  (a).  Brown. 

Taunton  and  Evans,  John,  contra. — The  simple  question 
is,  whether,  looking  at  the  evidence  which  was  given  at  the 
trial,  it  can  be  said,  that  the  defendants  have  performed 
the  condition  of  their  bond.  It  is  admitted,  that  Brown 
was  tenant  for  life  merely ;  and  it  must  be  conceded  to  be 
the  intention  of  the  parties,  that  the  plaintiff*  should  have 
a  good  and  vaUd  security  for  his  money.  The  condition 
is  not,  that  the  defendants  should  go  through  the  mere 
form  of  suffering  a  recovery;  but,  in  language  as  clear  as 
that  intention  can  be  expressed,  that  the  recovery  should 
be  suffered,  so  and  in  such  manner  as  that,  by  virtue 
thereof,  the  estate  should  be  vested  in  the  plaintiff*  for  ever, 
subject  only  to  a  proviso  of  redemption.  But  it  is  said  to 
be  the  intention  of  the  parties,  to  secure  the  money  until 
the  recovery  should  be  suffered,  and  to  guarantee  that  the 
recovery  should  be  perfected ;  and  that,  in  so  doing,  the 
defendants  guaranteed  the  life  of  Broum  until  the  next 
Great  Sessions,  and  incurred  a  risk.  This,  however,  is  not 
so  in  point  of  law ;  for,  where  the  condition  of  a  bond  is 
prevented  from  being  performed  by  the  act  of  God,  as  by 
the  death  of  the  party  before  the  day,  the  obligor  is  dis- 
charged. B.N. P.  I64f;  lWms.Saund.2l5,(fug).  Again 
it  is  said,  that  the  recitals  are  to  narrow  the  condition.  It 
may  be  admitted,  that,  where  the  condition  is  general,  and 
therefore  ambiguous,  it  may  be  expounded  by  the  recitals: 
the  object  of  a  recital  is  to  expound,  but  not  to  limit.  A 
recital  does  not  confine  subsequent  words  by  which  the 
intent  appears  more  large ;  as,  if  a  condition  of  an  obliga- 
tion recite,  whereas  a  ship  is  bound  to  A.,  and  is  to  return 
to  the  port  of  B.,  or  London,  or  any  in  England,  the  ob- 

(a)  1  Saund.  66. 
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^eh.  4/  Pkat,  ligor  fihall  pay  201.  after  the  next  return  to  the  port  of  A, 

or  L.9  or  other  port  of  England,  or  elsewhere,  where  ahe 


makes  her  right  discharge:  if  she  make  a  discharge  at 
Venice^  he  ought  to  pay  (a).    So,  the  preamble  cannot  con- 
trol the  enacting  part  of  a  statute,  which  is  expressed  in 
clear  and  unambiguous  terms;  but  if  any  doubt  arise  upon 
the  enacting  part,  the  preamble  may  be  resorted  to,  to 
explain  it.    Crespigny  v.  WMitenoom  (6).  The  recital  is  not 
the  language  of  the  obligee,  but  of  the  party  giving  the 
instrument  only.     For  instance,  if  A.,  wantipg  to  borrow  a 
sum  of  money,  should  apply  to  B.  for  that  purpose,  who  re- 
fuse to  lend  it  without  the  security  of  a  third  person,  and 
a  surety  be  foimd,  and  a  bond  be  given,  reciting  that  A. 
is  possessed   of  money  in  the  bank  of  England,  con- 
ditioned to   repay  the   money,  will  the  surety  be   dis- 
charged if  A.  has  no  such  funds  2    But  the  case  is  not 
without  authority ;  for,  where  an  indenture  between  lord 
and  tenant  recited  that  the  tenant  held  of  the  lord,  by 
homage,  fealty,  and  lOs.  rent,  and  the  lord  confirmed  die 
estate  sahfo  antiquo  danUnico  et  servitio,  it  was  held,  that 
though  it  was  indented,  and  both  sealed,  yet  it  was  a  re- 
cital, and  all  the  words  of  the  lord  only,  therefore  it  should 
not  estop  the  tenant  to  plead  har$  de  son  fee  (e).     A  writtea 
instrument  must  receive  the  same  construction,  whatever 
be  the  interest  of  the  party;  and  the  fact  of  the  defendant 
Harries   being  a  surety  merely, '  cannot  vary  the  con- 
struction. 

Garrow,  B. — I  regret  that  the  alternative  proposed  by 
this  rule  has  not  been  acceded  to,  because  I  think,  that 
the  real  justice  between  the  parties  would  be  attained  at 
much  less  expense  by  a  reference,  than  by  the  course 
which  the  rejection  of  that  alternative  has  imposed  upon 
the  plaintiff.    I  am  of  opinion,  that  that  which  has  tak^ 

(a)  Cora.  Dig.  FaroU^  A.  19.  (6)  4  T.  R.  793. 

(c)  Br.  Faits,  p.  4;  18  Vin.  161. 
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place  has  lefk  tliis  case  in  an  imperfect  state;  that  it  is  ab-  ^**' ^q'*'*"' 
solately  necessary,  that  it  should  be  retried,  and  that  a 
renire  facias  de  novo  must  be  awarded.  The  decisions 
alluded  to^  do  not  apply  to  this  case,  which  is  dear  from  all 
ambiguity  and  doubt.  The  relative  situation  of  the  parties 
is  this : — Brawn  having  mortgaged  this  property  to  Harries^ 
is  desirous  of  paying  off  that  mortgage,  for  which  pur- 
pose the  plaintiff  is  to  lend  the  money ;  Brown  is  repre- 
sented as  having  an  estate  in  tail,  which,  by  the  operation 
of  the  recovery,  is  to  be  vested  in  the  plaintiff  in  fee,  as  a 
security  for  this  money ;  but,  in  order  to  make  that  security 
more  sure,  a  bond  is  executed,  conditioned  to  pay  back 
the  money,  if  the  security  is  not  perfected :  this  is  the  clear 
understanding  of  the  parties.  Looking  to  the  recitals,  it 
appears,  that  Brown  is  represented  as  being  seised  in  tail 
of  the  property;  and  looking  further,  to  ascertain  what  the 
defendants  undertake  to  do,  we  find  that  they  are  to  sufier 
a  recovery  so  and  in  such  manner  as  that,  under  and  by 
virtue  thereof,  the  property  shall  be  vested  in  the  plaintiff 
in  fee,  subject  only  to  the  proviso  of  redemption.  But  it 
is  said,  that  the  recitals  in  the  condition  are  to  bind  the 
parties  as  matters  of  fact ;  and  it  is  reasonable  that  it  should 
be  so  with  respect  to  those  who  are  conusant  of  those  facts. 
The  assertors  of  the  facts  are  the  mortgagor  and  his 
sureties,  but  the  mortgagee  knows  nothing  of  those  facts, 
and  acts  upon  the  assumption  of  that  which  they  represent. 
Again,  it  is  said,  that  this  is  the  case  of  a  surety.  Why 
does  a  man  require  more  obligors  than  one,  except  that  he 
may  have  a  further  security?  The  surety  may  decline  to 
enter  into  the  obligation,  but,  if  he  does  enter  into  it,  he 
must  be  presumed  to  have  done  so  with  a  knowledge  of 
the  facts;  and,  if  the  principal  debtor  does  not  pay  the 
money,  he  must.  To  decide  otherwise  would  be  to  shake 
the  security  of  every  obligation.  Without  pursuing  the 
case  further,  it  appears  to  me,  that  it  has  been  imper- 
fectly decided,  and  that  the  rule  for  awarding  a  venire  de 
novo  must  be  made  absolute. 
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.  Exek.  of  Pleas,       Vauohan,  B. — The  Court  is  not  imperatively  called 

upon  now  to  express  an  opinion  upon  the  effect  of  thii 
plea,  because,  to  raise  that  question,  the  parties  must 
again  go  down  to  trial ;  but,  having  a  clear  opinion  upon 
tiiat  point,  I  have  no  difficulty  whatever  in  now  expressing 
it.  This  is  an  action  upon  a  bond,  to  which  there  are 
three  parties — Braum,  the  principal;  Harries,  upon  whose 
plea  this  question  arises,  and  who  does  not  stand  in  the 
situation  of  a  mere  naked  surety,  because  the  object  of 
the  transaction  was  to  pay  off  his  mortgage;  and  Stephens, 
who  is  a  mere  surety.  Now,  it  is  observable,  that  this 
question  does  not  arise  upon  the  plea  of  Stephens,  but 
upon  the  third  plea  of  Harries,  which  is  to  the  effect,  that 
if  Braum  had  been  seised  in  tail,  as  is  recited  in  the  words  of 
the  condition,  the  recovery  was  suffered,  so  that  the  estate 
would  have  vested  in  the  plaintiff  in  fee.  Supposing  the 
propriety  of  a  venire  de  novo  not  to  have  been  discussed,  the 
question  would  be,  whether,  notwithstanding  this  plea, 
which  is  found  for  the  defendant  Harries,  the  defendants 
would  be  liable  upop  this  bond.  It  was  not  contended,  at 
the  trial,  that  the  defendants  were  entitied  to  a  verdict 
upon  those  pleas,  which  stated  that  the  recovery  had  been 
suffered  according  to  the  intent  of  the  condition;  yet,  if 
the  argument  to>day  be  well  founded,  those  pleas  would 
be  a  complete  defence  to  the  action.  Thb  I  mention,  to 
shew  the  opinion  of  the  learned  person  who  framed  those 
pleas,  who,  evidently  feeling  that  the  other  pleas  would 
not  avail  the  defendant,  added  the  hypothetical  plea,  upon 
which  this  question  arises.  With  a  view  to  ascertain  whe- 
ther this  plea  docs,  in  contemplation  of  law,  entide  the 
defendants  to  a  verdict,  we  must  look  to  the  nature  of  the 
contract,  because  the  bond  must  be  construed  according 
to  the  intention  and  meaning  of  the  parties,  as  that  inten- 
tion is  to  be  collected  from  the  instrument  itself.  For  that 
purpose  it  is  necessary,  in  the  first  place,  to  look  at  the  si- 
tuation of  the  parties,  and  the  motives  by  which  they  were 
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actuated  in  the  execution  of  this  bond.  The  object  of  the  Exch.  rf  Pleas, 
principal  obligor  was,  to  pay  off  a  subsisting  mortgage  n,_^J^ 
upon  his  property,  and,  for  that  purpose,  to  create  a  fresh  Edwaedb 
mortgage.  The  object  of  the  obligee  was,  to  advance  his  brown. 
money  upon  the  security  of  an  estate  in  fee.  It  is  quite 
clear,  that  he  stipulated  for  that  security,  and,  upon  the 
faith  of  that,  advanced  his  money.  It  is  also  clear,  that 
the  estate  in  fee  was  not  then  in  esse,  in  consequence  of 
which  the  principal  obligor  was  to  find  two  sureties,  and 
to  give  a  bond  with  them,  in  pursuance  of  which  this  obli- 
gation was  entered  into.  Now,  the  condition  of  this  bond 
recites,  that  Brown  was  seised  in  tail  of  certain  premises 
which  he  had  conveyed  to  make  a  tenant  to  the  prcecipe, 
in  order  that  a  recovery  might  be  suffered,  and  the  estate 
converted  into  a  fee;  and  then  goes  on  to  state,  that  the 
recovery  should  be  suffered  so  and  in  such  manner  as  that, 
under  and  by  virtue  thereof,  the  premises  should  be  vested 
in  the  plaintiff  in  fee.  If  it  had  been  the  intention  of  the 
parties  merely  to  stipulate,  that  the  recovery  should  be 
suffered,  it  would  have  been  unnecessary  to  engraft  up- 
on the  condition,  the  words  *^  so  and  in  such  manner  as 
that,  under  and  by  virtue  thereof,  the  estate  should  be 
vested  in  the  plaintiff  in  fee."  But,  it  is  clear  that  the  re- 
covery>  which  has  been  suffered,  has  not  this  effect;  and, 
therefore,  the  question  arises,  whether,  upon  this  state  of 
facts,  the  condition  of  the  bond  has  been  broken.  It  is 
said,  that  it  has  not  been  broken,  because  the  recitals  must 
be  taken  to  be  true ;  that  Harries  must  be  presumed  to 
have  executed  the  bond,  upon  the  faith  that  they  were 
true;  and  that  the  plain  tiff  is  estopped  from  disputing  that 
they  are  true.  The  doctrine  of  estoppel  has  been  very 
properly  defined;  but  that  doctrine  applies  merely  to 
cases  where  the  parties  are  mutual  to  the  contract,  and  re- 
spectively conusant  of  the  facts  which  they  represent.; 
Probably,  the  defendants  did  execute  this  bond  upon  the 
assumption  that  Brown  was  seised  in  tail;  but  their  mis- 
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j&rdk.  of  Pie4u,  take  in  this  respect  cannot  avail  thenii  for  they  cannot 
1829.  plead  in  contradiction  of  that  which  is  recited  expressly 
under  their  hands  and  seals.  The  cases  collected  in  the 
note  to  Doughty  v.  Neale  (a)  clearly  establish  this  propo- 
sition; and  the  case  cited  by  the  plaintiff  from  Vimer^s 
Abridgment  shews,  ibat  the  obligee  will  not  be  bound  by 
a  recital  to  which  he  is  no  party.  The  language  of  tfie 
condition  is  clear  and  intelligible,  and  cannot  be  controlled 
by  the  previous  recitals.  I,  therefore,  am  of  opimom,  that 
the  plea  is  bad,  and  that  the  rule  for  a  venire  de  novo  must 
be  made  absolute. 

BoLLAND,  B. — I  entirely  concur  in  the  judgment  which 
has  been  delivered,  and  in  the  reasons  upon  which  that 
judgment  proceeds.  But,  there  are  some  points  which 
have  been  insisted  upon  in  the  argument,  upon  which  I  feel 
it  my  duty  to  express  an  opini(m.  The  first  is,  that  a  dif- 
ferent construction  is  to  be  put  upon  the  same  instrument 
in  respect  of  the  different  interests  of  the  parties.  To  this 
doctrine  I  cannot  subscribe,  and  for  this  reason — a  surety  is 
a  party  to  the  bond,  his  liability  is  to  be  collected  from 
the  condition,  and  the  condition  is  as  large  with  respect  to 
him  as  it  is  with  respect  to  the  principal  obligor.  Neither 
can  I  assent  to  the  proposition  which  has  been  stated  at  the 
bar,  that  this  is  the  language  of  the  obligee.  So  far  as 
appears  to  us,  the  obligee  never  saw  this  bond  until  the  mo- 
ment that  he  advanced  the  money.  He  is  no  party  to  the 
bond ;  and,  if  it  were  necessary,  the  Court  might,  in  my 
opinion,  go  further,  and  say,  that,  if  it  were  shewn  that 
he  had  inquired  into  the  circumstances,  he  would  not  be 
bound  by  the  recital.  Without  going  further  to  inquire, 
whether  the  death  of  the  principal  would,  in  this  case,  ab- 
solve the  surety, — there  are  cases  in  which  it  would,  and 
some  in  whichit  would  not  have  that  effect; — we  must  look 
merely  to  the  intention  of  the  parties  and  to  the  condition 

(a)  1  Wms.  Saund.  215,  n.  2. 
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of  the  bond:  which  is^that  the  recovery  should  besufTer-  ExeL  rf  Pleat, 
ed,  so  ahd  in  such  manner  as  to  put  the  plaintiff  in  pos-     ^  ^^^9. 
session  of  an  estate  in  fee.     The  recital  is,  that  he  has  an 

4 

estate  in  tail,  which,  by  the  effect  of  the  recovery,  was  to 
be  converted  into  an  estate  in  fee.  .  It  amounts  to  a  war- 
ranty of  title,  as  much  as  if  the  parties  had  covenanted, 
that  Brown  was  seised  of  an  estate  in  tail.  If  so,  the  con« 
dition  of  the  bond  is  not  larger  than  the  recitals  warrant. 
The  rule  for  a  venire  de  novo  must  be  made — 

Absolute. 


Crowder  and  Another  v.  Davies  and  Others. 

Assumpsit   for  an   attorney's  bUl.     VltB^NonaS'  An  attorney 'a 
sumpsii.    At  the  trial,  before  Alexander,  C.  B.,  at  the  bni*  for  business 
Middlesex  sittings,  it  appeared,  that  the  defendants,  as  need  not  be  de- 
assignees  of  a  bankrupt,  had  employed  the  plaintiffs  as  ^^  ^^^^ 
their  attomies;   but,  it  was  admitted,  that  the  plaintiffs  "rtSon  brought. 

^  pursuant  (o  the 

had  not  delivered  their  bill  pursuant  to  the  statute  2  Geo.  stat.  2  Geo,  2, 
2,  c.  23,  s.  23;  whereupon  it  was  objected  for  the  defend-     itisnotrequi- 
anto,  that  the  plaintiffs  ought  to  be  nonsuited,  the  follow-  f^^\,^^i^^^^^^ 
ing  items  being,  as  it  was  contended,  taxable  items : —         bankruptcy 

should  be  taxed 
under  the  stat. 

Attending  meeting  for  choice  of  assignees,  and  discussing  6  Geo.  4,  c.  le, 

«...  ^  .  !•  I'l  -."I  8.1 4,  before  the 

objections  to  various  claims,  which  were  rejected.  commencement 

Attending  third  meeting,  last  examination  adjourned.  °^Attendin ' 

Attending  the  assignees  afterwards,  as  to  sending  down  upop>  "nd  con- 
to  Maidstone,  with  instructions  for  inquiries.  sures  with,  the 
Paid  commissioners  third  meeting.                                           opporing^di* 
Attending  Mr.  V.  (the  attorney  for  the  opposincr  creditor)  tof*  ^  "»>«t  the 

®  ^  •'    •  **  ®  '    discharge  of  an 

on  the  attempt  of  the  bankrupt  to  get  released  from  the  insolvent,  is  not 
Fleet,  by  bailing  the  action,  and  on  measures  for  op-  wiii  render  it 

pOSinff  it.  incumbent  upon 

^Fv«iii5  II..  ^^  attorney  to 

deliver  his  bill 
one  month  before  the  commencement  of  an  action*  pursuant  to  the  stat.  2  Gee^  2,  c.  23. 


434  CASES  IN  THE  BXCHEQUEEi 

Exeh.  of  PUof,  Attending  Mr.  V.  on  preparations  for  opposing  the  bank- 

rupt*s  discharge  under  the  insolvent  act,  and  perosing 
the  act  as  to  his  right  with  reference  to  the  bankruptcy. 

Attending  Mr.  F.  on  preparations  for  opposing  the  bank- 
rupt's discharge  under  the  insolvent  act. 

Attending  on  the  Insolvent  Court  on  his  being  broug^ht 
up,  when  he  was  remanded. 

Upon  this  objection,  the  Lord  Chief  Baron  nonsuited 
the  plaintiffs,  giving  them  leave  to  move  to  enter  a  verdict 
for  the  sum  ascertained  to  be  due  to  the  plainti£&  upon 
the  balance  of  their  accounts,  if  they  were,  under  the  cir- 
cumstances, entitled  to  recover. 

Creswell  accordingly  obtained  a  rule,  calling  upon  the 
defendants  to  shew  cause,  why  the  nonsuit  should  not  be 
set  aside  and  a  verdict  entered  for  the  plaintifis:  against 
which — 

JervU,  and  Justice,  shewed  cause. — If  the  plaintiffs 
were  bound  by  the  stat.  2  Geo.  2,  c.  23,  s.  23,  to  deliver 
their  bill  one  month  before  the  commencement  of  the  ac- 
tion, the  nonsuit  is  right,  and  the  rule  must  be  discharged. 
That  statute  provides,  *that  no  attorney  or  solicitor  shall 
commence  or  maintain  any  action  or  suit  for  the  recovery 
of  any  fees,  charges,  or  disbursements,  at  law  or  in  equity, 
until  the  expiration  of  one  month  or  more  after  the  de- 
livery of  his  bill.  In  the  construction  of  this  statute,  it 
has  been  holden  to  apply  to  all  cases  in  which  there  is  a 
mode  by  which  the  bill  may  be  taxed;  and  it  applies 
to  business  done  in  bankruptcy  and  insolvency,  for  both 
of  which  there  are  items  in  this  bill.  First,  with  respect 
to  the  business  in  bankruptcy,  the  stat.  6  Geo.  4,  c. 
10,  s.  14,  enacts,  that  all  bills  of  fees  and  disburse- 
ments of  any  solicitor  or  attorney  employed  under  any 
commission,  for  any  business  done  after  the  choice  of 
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assignees,  shall  be  settled  by  the  commissioners ;  except  Exeh.  of  pum, 
that  so  much  of  such  bills  as  contain  any  charge  respect- 
ing any  action  at  law,  or  suit  in  equity,  shall  be  settled  by 
the  proper  officer  of  the.  Court  in  which  such  business  shall 
have  been  transacted;  and  the  samer  so  settled,  shall  be  paid 
by  the  assignees  to  such  solicitor  or  attorney,  &c.     In 
Burton  v.  Chatterton  (a),  it  was  holden,  that  a  charge  for  pre- 
paring an  affidavit  of  the  petitioning  creditor's  debt  and  bond 
to  the  Chancellor,  in  order  to  obtain  a  commission  of  bank- 
ruptcy, was  not  a  taxable  item  in  an  attorney's  bill,  within 
the  statute  2  Geo.  2,  c.  23,  s.  2S,  the  affidavit  not  having 
been  sworn,  nor  a  commission  issued :  but  the  ground  of 
that  decision  was,  that  there  was,  in  that  case,  no  mode  by 
which  that  bill  could  be  taxed,  whereas,  in  this,  some  of  the 
items  are  for  business  done  after  the  choice  of  assignees, 
which,  therefore,  are  taxable  under  the  statute  6  Oeo.  4,c. 
16.  In  that  case,  the  Chief  Justice  said :  '*  If  the  commission 
had  actually  issued,  there  is  a  special  provision,  by  the  5th 
Geo.  2,  c.  SO,  for  the  taxation  of  the  bill,  at  a  meeting  for 
the  appointment  of  assignees,  by  the  commissioners,  and, 
after  that  period,  by  a  Master  in  Chancery;  and,  I  believe, 
that,  where  a  commission  has  issued,  which  has  not  been 
proceeded  on  up  to  the  choice  of  assignees,  the  Lord  Chan- 
cellor has  directed  a  Master  in  Chancery  to  tax  the  bill. 
Here,  however,  no  commission  was  issued,  nor  was  there 
even  an  application  for  it.     We  ought  to  be  quite  certain, 
before  we  nonsuit  the  plaintiff  upon  this  ground,  that  there 
was  some  authority  to  which  these  items  could  have  been 
submitted  for  taxatioh.'*   It,  therefore,  clearly  results  from 
this  case,  that,  although  the  particular  items  were  not  tax- 
able, wherever  there  is  a  method  by  which  they  may  be  tax- 
ed|  the  bill  must  be  delivered.     But  the  case  of  Collins  v. 
Nicholson  (6),  is  expressly  in  point.     There,  the  business 
done  was  the  obtaining  of  the  bankrupt's  certificate,  and 
it  was  holden,  that  the  plaintiff,  before  he  could  recover, 

(«)  3  B.  &  A.  486.  {b)  a  Taunt.  321. 
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9&.  So,  for  business  in  the  Insolvent  Court,  an  attorney 
cannot  recover  without  first  defirering  his  bilL  In  Smiik 
V.  WaUlewortA  (a),  the  phuntiff,  an  attorney  of  the  Court 
of  King's  Bench,  was  employed  to  procure  the  discharge 
of  the  defendant,  and  brought  an  action  to  recover  his 
fees,  without  first  defivering  his  biD;  but  it  waa  holden^ 
that  he  could  not  recover.  It  may  be  said,  that  the  plain- 
ti£&  were  not  employed  by  the  detaining  creditor,  and  that, 
therefore,  this  case  does  not  come  within  the  rule;  but  it 
is  in  the  option  of  any  creditor  to  oppose,  and»  therefore, 
it  must  be  taken,  that  the  plaintiflb  were  employed  by  the 
defendants  to  oppose  the  bankrupt's  discharge. 

Aldersan  and  Kaye,  canira. — ^The  true  question  is,  whe- 
ther  these  items  constitute  charges  at  law,  or  in  equity: 
for,  if  they  do  not,  the  case  is  not  within  the  statute. 
Every  attorney's  biD,  for  whatsoever  business,  is  gmodam- 
modo  tazaUe  by  reason  of  the  paramount  jurisdicti<m 
which  the  Courts  exercise  over  their  officers ;  but,  it  does 
not  follow,  because  the  items  are  thus  taxable,  that  a.  biD 
must  be  delivered  before  the  action  is  commenced.  The 
distinction  between  proceedings  in  bankruptcy,  and  m 
equity,  was  considered  in  the  case  of  Ford  v.  fFiebb  (&), 
which  was  an  action  of  debt  upon  the  statute  2  Geo.  2,  c 
23,  agiunst  the  defendant,  who  was  not  a  solicitor,  for  acting 
in  the  matter  of  a  bankrupt  in  the  Court  of  CAoiiofry. 
The  Court  was  of  opinion,  that  it  was  not  a  proceeding  in 
Chancery, '  and  it  was  observed,  that  the  Chancellor  sat  in 
bankruptcy  under  a  separate  commission;  and  that  the 
Judges  who  were  empowered  to  sit  for  the  Lord  Chancel- 
lor, as  Keeper  of  the  Great  Seal,  could  not  sit  in  bank- 
ruptcy. If,  then,  it  be  not  a  proceeding  in  equity,  is  it  essen- 
tial that  the  bill  should  be  taxed  under  the  statute  6 
.Geo.  4,  c.  16?    The  object  of  that  taxation  is  to  protect 

(a)  4  B.&  C.  364;  6  D.  &  R.  SIC.  (6)  3  B.  &  B.  241;  7  B.  Mooie^  54. 
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the  estate  of  the  bankrupt ;  but,  although  the  liability  of  Ejcck.  of  Pleat, 
the  estate  is  limited  to  the  amount  ascertained  upon  that  '  .> 

taxation,  the  parties  who  employ  the  attomies,  may  be      Crowder 
individually  responsible  beyond  that  amount.     If  this  be        davies. 
the  object,  the  taxation  of  the  bill  is  not  a  condition  pre- 
cedent to  the  commencement  of  an  action  for  the  recovery 
of  the  amount ;  and  that  such  is  the  object,  is  clear  from 
the  cases  of  Finchett  v.  How  (a),  and  Tarn  v.  Heys  (6). 
But  the  nonsuit  proceeded  on  the  ground,  that  the  bill  was 
not  delivered  before  the  commencement  of  the  action,  and, 
upon  the  same  ground,  has  been  supported  in  argument. 
Upon  this  point  the  only  criterion  is,  whether  the  bill  con- 
tains charges  for  business  at  law,  or  in  equity;  and,  upon 
this  principle,  all  the  cases  have  proceeded.     Thus,  an  af- 
fidavit of  debt,  sworn  before  commissioners  appointed  by 
the  Court,  is  a  proceeding  at  law ;  and  the  allowance  of  a 
bankrupt's  certificate  was  formerly  supposed,  erroneously, 
to  be  a  proceeding  in  equity.     No  facts  exist,  upon  which 
the  objection  applicable  to  the  business  in  the  Insolvent 
Court  can  arise,  because  it  does  not  appear,    that  the 
plaintifiB  were  employed  by  the  opposing  creditor,  or  even 
by  the  defendants,  to  oppose  the  bankrupt's  discharge,  but 
merely  to  confer  with  the  attorney  who  was  so  employed. 

The  Court  took  time  to  consider;  and  Alexander, 
L.  C.  B.  now  delivered  the  judgment  of  the  Court  as  fol- 
lows :T-This  was  an  action  by  the  plaintiffs,  as  solicitors, 
against  the  defendants,  as  assignees  of  a  bankrupt.  At  the 
trial,  it  was  objected,  that  no  copy  of  the  bill,  signed,  had 
been  delivered  according  to  the  stat.  2  Geo.  2,  c.  23,  s.  23; 
and,  therefore,  that  the  plaintifi^s  should  be  nonsuited. 
The  fact,  that  no  bill  had  been  delivered,  was  not  dis- 
putedy  but  it  was  answered,  that  this  bill  was  not  within 
the  statute  referred  to,  and  that  the  action  was  maintain- 
able, though  no  bill  had  been  delivered.     Upon  this  ob- 

(o)  2  Cainpb.  278.  (6)  1  Stark.  278. 
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Exck.  of  Pleas,  jection  I  nonsuited  the  plaintiffsy  giving  them  leave  to  moTe 
v_^^.l^  to  enter  a  verdict  for  the  sum  ascertained  to  be  due  upon 
Ckowder  the  balance  of  their  account.  The  greater  part  of  the  bill 
Davibs.  relates  to  proceedings  under  the  commisnon,  and  is  clearly 
and  strictly  a  demand  by  the  solicitors  under  a  commission 
against  the  assignees.  Two  or  three  items  were  pointed 
out  of  a  different  character,  which  were  said  to  be  charges 
at  law.  Of  these,  the  following  is  an  instance : — **  Attend- 
ing Mr.  Vinceni,  in  the  attempt  of  the  bankrupt  to  get 
released  irom  the  Fleet  by  bailing  the  action,  and  on 
measures  for  opposing  it.**  From  this,  we  understand, 
that  Mr.  Vincent  was  the  attorney  for  the  creditor,  at 
whose  suit  the  bankrupt  was  in  custody,  and  that  the  plain- 
tiffs, as  solicitors  for  the  assignees,  called  upon  him  to  ad- 
vise with  him,  with  reference  to  his  opposition  to  the 
bankrupt's  discharge.  We  do  not  think  that  these  are 
proceedings  at  law  by  the  plaintiffs;  and,  therefore,  are  of 
opinion,  that  they  are  not  within  the  statute  referred  to. 
It  was  stated,  however,  to  have  been  detemuned,  that 
proceedings  in  the  Insolvent  Court  were  within  the  sta- 
tute, and  some  items  were  pointed  out  as  coming  within 
that  decision.  With  reference  to  these,  I  need  only  say, 
that  the  attendance  of  the  solicitors  of  the  assignees  upon 
the  person  whose  duty  it  was  to  oppose  the  bankrupt's  dis- 
charge, is  not  a  proceeding  under  the  insolvent  debtors'  act, 
and,  therefore,  that  these  items  do  not  range  themselves 
within  that  decision.  It  was  further  contended,  that  pro- 
ceedings in  bankruptcy  were  proceedings  in  equity,  and, 
therefore,  within  the  regulations  of  the  stat.  2  Geo.  2,  c.  83. 
We  think  that  they  are  not.  This  is  manifest  from  the  stat 
6  Geo.  4>,  c.  IG,  s.  14,  upon  which  reliance  has  been  placed; 
for,  in  directing  the  bill  of  the  solicitor  respecting  pro- 
ceedings in  bankruptcy  to  be  taxed  by  the  commissioners, 
that  statute  excepts  proceedings,  either  at  law  or  in  equity, 
and  directs,  that  these  shall  be  taxed  by  the  officer  of  the 
respective  Courts.  There  is  no  case  establishing  any  such 
proposition.     We  are  of  opinion,  therefore,  that  no  item 
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in  this  bill  is  within  the  stat.  2  Geo.  2,  c.  23,  s.  23,  and   Exch.  of  PUas, 
that  no  copy  of  it  signed,  was  necessary  to  have  been  de-  ^ 

livered,  according  to  the  provisions  of  that  act.  Crowder 

Notwithstanding  this  opinion,  we  have  hesitated  much  davif.s. 
upon  the  question  in  this  cause.  In  this  statement  I  in- 
clude my  late  lamented  colleague,  Mr.  Baron  HuUock; 
and  as  the  delay  has  been  considerable,  I  think  it  proper  to 
state  the  grounds  of  these  doubts.  They  arise  out  of  the 
provisions  of  the  stat.  6  Geo.  4,  c.  16.  We  have  doubted 
whether  it  ought  not  to  have  been  proved  at  the  trial  that 
the  bill  had  been  taxed  according  to  the  provisions  of  that 
act.  The  fourteenth  section  enacts  that  "  all  bills  of  fees 
and  disbursements  of  any  solicitor  or  attorney  employed 
under  any  commission,  for  business  done  after  the  choice 
of  assignees  shall  be  settled  by  the  commissioners,  except 
that  so  much  of  such  bills  jeis  contain  any  charge  respect- 
ing any  action  at  law  or  suit  in  equity  shall  be  settled  by 
the  proper  officer  of  the  Court  in  which  such  business 
shall  have  been  transacted,  and  the  same  so  settled  shall 
be  paid  by  the  assignees  to  such  solicitor  or  attorney." 

The  act  requires  the  bill  to  be  taxed,  and  directs  that, 
when  so  settled,  it  shall  be  paid  by  the  assignees  to  the  so- 
licitor. This  the  Court,  as  then  constituted,  were  in- 
clined to  think  necessarily  imported  that,  until  the  bill 
should  be  so  settled,  the  assignees  were  not  bound  to  pay 
it.  This  act  was  made  in  pari  materid  with  the  repealed 
act  of  5  Geo.  2,  c.  30;  and  although  the  phrase  is  somewhat 
varied,  we  believe  the  two  enactments  mean  the  same  thing. 
That  act  directed,  that  what  should  be  paid  to  the  solicitor 
should  be  what  was  ascertained  upon  taxation  to  be  due, 
''  and  no  more."  It  seemed  to  us  that  it  would  have  been  a 
most  salutary  construction  of  the  act,  that  the  bill  should  be 
taxed,  and  that  it  is  highly  inconvenient  that  such  bills 
should  be  thrown  without  guide  or  assistance  before  Juries, 
who  must  be  utterly  incapable  of  judging  as  to  the  proper 
allowances  to  be  made.  Notwithstanding  our  opinion  that 
this  would  not  have  been  a  strained,  and  would  have  been 
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Crowder 

V. 

Davifs. 


Exch.  of  PUas,  a  most  Convenient  constmction  of  the  statute,  we  are  de- 

terred  from  acting  *upon  these  impressions  from  what  ap- 
pears to  have  been  held  under  the  late  act,  in  which 
the  words  are  at  least  as  favourable  to  this  view  of  the 
subject  as  the  words  b(  the  present  statute. 

This  question  arose  upon  the  construction  of  the  statute 
5  Geo.  2y  c.  30,  s.  4*5,  before  Cribbs,  C.  J.,  in  the  case  of 
Tarn  v.  Heys  (a) ;  and  that  learned  Judge  was  of  opinion, 
that  the  provision  of  the  statute  did  not  aflfect  the  right  of 
an  attorney  against  his  employers,  but  only  applied  to  the 
protection  of  the  estate.  In  the  case  of  Arrowsmiih  v. 
Barford  {b),  the  same  point  was  discussed,  when  the  Court 
of  Common  Pleas  wefre  clearly  of  opinion  that  a  taxation 
was  unnecessary  previously  to  bringing  an  action  against 
an  assignee. 

The  nonsuit,  therefore,  must  be  set  aside,  and  the  rule 
to  enter  a  verdict  for  the  plaintiffs  must  be  made 

Absolute. 

(«)  1  Stark.  278.  (6)  lb.  n. 


REVENUE  BRANCH. 


The  Attorney-General  9.  Overingtow. 


JL  HIS  was  an  information  filed  for  the  recovery  of  cer- 
tain penalties  alleged  to  have  been  incurred  by  the  defen- 


A  retail  brewer 

of  strong  beer 

under  the  ttat 

5  Geo.  4,  c.  54, 

8.  6,  whose  brewery  is  situate  in  a  city  or  market  town,  can  retail  firom  his  brewery  such  strong 

beer  only  as  is  brewed  by  him  upon  his  brewery  premises. 

A  retail  brewer  of  strong  beer,  whose  brewery  is  situate  out  of  a  dty  or  market  town,  and  who 
obtains  a  licence  (o  retail  strong  beer  in  a  dty  or  market  town  next  adjoining  his  brewery  premi- 
ses, under  the  stau  5  Geo.  4,  c.  54,  s.  7,  can  retail  at  that  place  only  the  strong  beer  brewed  by  him 
at  his  country  brewery. 

Where  a  brewer  of  strong  beer,  who  has  two  breweries,  the  one  situate  out  of  a  dty  or  market  town, 
and  the  other  situate  in  a  dty,  obtains  a  licence  to  retail  the  beer  brewed  at  the  former  in  the 
neit  adjoining  dty,  and  another  licence  to  retail  that  brewed  at  the  latter  at  tiie  place  where  it  b 
brewed,  he  cannot  retail  at  both  placet  the  beer  brewed  by  him  at  his  country  brewery. 

By  Stat.  5  Geo.  4,  c.  54,  s.  6,  a  retail  brewer  of  strong  beer,  whose  brewery  premises  are  situate 
in  a  city  or  market  town,  can  only  retail  there  the  strong  beer  there  brewed  by  him;  where,  there- 
fore, the  licence  of  a  retail  brewer  empowered  him  to  retail  at  C.  strong  beer  which  he  should  have 
brewed  and  be  charged  with  doty  thereon: — Held,  that  the  licence  must  be  construed  with  reference 
to  the  act  of  Parliament,  and  did  not  empower  him  to  retail  at  C.  strong  beer  brewed  by  him  elsewhere. 
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danty  a  retail  brewer,  by  retailing  beer  in  another  manner.       Revenue, 
and  at  another  place,  than  in  the  manner  and  at  the  place 
which  he  was  authorized  to  do  by  his  licence,  and  also  for 
retailing  beer  without  licence.     The  defendant  pleaded —    overington. 
Not  GuHty. 

At  the  trial,  at  the  Sittings  after  Trinity  Term,  1829, 
before  Alexander^  L.  C.  B.,  the  Jury  found  a  verdict  for 
the  Crown,  subject  to  the  opinion  of  the  Court  upon  the 
following  case: — 


''  The  defendant  was  a  brewer  of  beer  for  sale,  and  oc- 
cupied brewing  premises  situate  out  of  a  city  or  market 
town,  vix.  at  Wickham^  in  the  county  of  Southampton^ 
and,  having  made  entry  of  such  brewery  premises,  was 
diily  licensed  as  such  brewer  under  the  provisions  of  the 
act  6  Geo.  4,  c.  81. 

The  entry  for  the  year  1828  at  Wickham  was  as  fol- 
lows:— 

I,  Blanch  Overington^  of  Wickham^  in  the  county  of 
Southampton,  hereby  revoke  all  my  former  entries,  and 
now  make  entry  of  one  brewhouse,  one  mash  tub,  two 
coppers,  four  cooling  backs,  four  tuns,  four  rooms  for 
stowing  beer,  as  a  common  brewer,  with  certain  utensils 
and  premises  thereto  belonging  as  thereinafter  described, 
numbered,  and  marked,  which  brewhouse  is  situated  at 
Wickham,  in  the  parish  of  Wickham,  in  the  coimty  of 
Southampton.     Witness,  &c. 


Upon  this  entry  the  following  licence  was  obtained  by 
the  defendant: — 

"  We  whose  names  are  hereunto  subscribed  and  seals 
set,  being  the  collector  of  Excise  of  Hants  Collection,  and 
the  supervisor  of  Excise  ofFarehamDistrici  within  the  said 
collection,  in  pursuance  of  an  act  of  Parliament  made  and 
passed  in  the  6th  year  of  the  reign  of  his  Majesty  King 
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George  the  Fourtbi  intituled,  'An  Act  to  repeal  the  several 
duties  payable  on  exci9e  Ucenoes  in  Greai  Britmm^  and  to 
impose  other  dutiea  in  Ueu  thereof,  and  to  amend  the  laws 
for  granting  excise  licences/  do  Jhiereby  license  and  em- 
power Blanch  Overingian,  living  at  and  in  the  parish  of 
Wiciham,  in  th^  county  of  Hants,  and  within  the  said 
collection,  to  exercise  or  carry  on  the  trade  or  business  of 
a  retail  brewer  at  Widhain  aforesaid,  as  described  by  the 
entry  of  the  said  trader,  dated  the  10th  January,  1828, 
for  carrying  on  therein  the  said  trade  or  business,  and  as 
only  one  separate  and  dbtinct  Set  of  premised,  all  adjoin- 
ing or  contiguous  to  each  other,  and  situate  in  one  place, 
and  held  together  for  the  same  trade  or  business,  but  not 
elsewhere  from  the  day  of  the  date  hereof  until  and  upon 
the  10th  day  of  October  next  ensuing.  The  quadti^  of 
beer  brewed  by  such  brewer  within  the  year  aiding  the 
10th  day  of  October  previous  to  taking  out  this  licence  ex- 
ceeding one  thousand  barrels,  and  not  exceeding  two 
thousand  barrels,  and  he  having  paid  the  sum  of  three 
pounds  for  this  licence  to  the  said  collector  of  excise. 
Dated  the  11th  day  of  October,  1828.** 


The  defendant  being  a  brewer  of  strong  beer  only  for 
sale,  and  having  taken  out  and  paid  for  his  above-men- 
tioned licence  to  brew  at  and  after  the  rate  of  2J.  at  the  lea3t, 
and  his  entered  premises  for  brewing  being  situate  out  of 
a  city  or  market  town,  and  he  by  reason  thereof  not  re- 
tailing beer  or  being  licensed  to  retail  beer  from  such 
brewery,  or  making  entry  of  any  part  of  the  premises  for 
such  purpose,  on  the  14th  June,  1828,  pursuant  to  the  pro- 
vbions  of  the  stat.  5  Geo.  4,  c.  54,  ss.  6, 7,  made  ^itry  c^one 
place  for  the  retail  of  beer  in  Portsea,  being  an  adjoining 
market  town  to  his  said  brewery  at  WickhawH,  and  took 
out  a  Ucence  ioft  retailing  at  Portsea,  to  be  drunk  and  con- 
sumed elsewhere,  the  strong  beer  brewed  by  him  at  his 
brewery  at  Wickham. 


V, 
OVERIMOTON. 
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The  following  is  the  copy  of  such  entry: —  Revenue, 

"  I,  Blanch  Overingion,  of  Wickham,  in  the  county  of     .  ^^^^'  . 
Hants,  do  hereby  make  entry  of  two  rooms  for  the  pur-      Att.-Gen. 
pose  of  keeping  and  selling  strong  beer  brewed  by  me  at 
Wickhatn  aforesaid,  which  rooms  are  situated  in  Mitre 
AUey,  in  Portsea,  in  the  said  county^  and  are  marked 
vith  the  letter  R.    Witness,  &c/ 

Upon  this  the  following  licence  was  obtained  by  the  de- 
fendant:— 

**  Portsmouth,  7th  Division. 
**  Brewer's  Retail  Licence. 

We,  whose  names  are  hereunto  subscribed, 
and  seals  set,  being  the  collector  of  Excise  of  Hants  Col- 
lection, and  the  supervisor  of  Excise  of  Portsmouth  Dis- 
trict within  the  said  collection,  in  pursuance  of  an  act  of 
Parliament  made  and  passed  in  the  6th  year  of  the  reign 
of  his  Majesty  King  George  the  Fourth,  intituled,  *  An 
Act  to  repeal  the  several  duties  payable  on  excise  licences 
in  Great  Britain  and  Ireland,  and  to  impose  other  duties 
in  lieu  thereof,  and  to  amend  the  laws  for  granting  excise 
licences,'  do  hereby  license  and  empower  Blanch  Overing- 
ion,  living  at  and  in  the  parish  of  Portsea,  in  the  county 
of  Hants,  and  within  the  said  collection,  and  being  a 
brewer  of  beer  for  sale,  and  having  taken  out  and  paid  for 
a  licence  to  brew,  at  and  after  the  rate  of  2L  at  the  least, 
to  retail  strong  beer  which  he  or  they  shall  brew  and  be 
charged  with  duty  thereon,  to  be  consumed  elsewhere 
than  on  such  premises,  (that  is  to  say),  to  retail  the  same 
at  and  from  Portsea  aforesaid,  but  not  elsewhere,  and  not 
to  sell  any  beer  to  be  drunk  or  consumed  upon  the  premi- 
ses where  sold,  or  in  any  shop,  house,  outhouse,  yard, 
garden,  orchard,  or  other  place  adjoining  the  same^  or  be- 
longing to»  or  occupied  by  the  said  Blanch  Overington,  or 
on  which,  he  hath  or  shall  have  any  ccmcem  from  the  day 
of  the  date  hereof  until  and  upon  the  10th  day  of  October 
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OyBRIRGTON. 


next  ensuing,  he  having  paid  the  sum  o£5L  5s.  for  this  li- 
cence to  the  said  coDector  of  excise.  Dated  the  Ilth  day 
of  October,  1888.- 

Under  the  ahoTc  licence,  the  defendant  retafled  on  the 
severals  days  mentioned  in  the  information  from  such 
place  so  entered  by  him  in  Porisea  strong  beer  brewed  by 
him  at  his  brewery  at  Wiclham  aforesaid,  to  be  drunk  or 
consumed  elsewhere. 

On  the  10th  o{  November,  1828,  the  defendant  made 
entry  of  another  retail  brewery,  situate  in  the  city  of  Clt- 
chesier;  and,  on  the  same  day,  took  out  a  licence  as  a  brewer 
to  brew,  and  another  licence  to  retail  strong  beer  brewed, 
and  charged  with  the  duty,  by  him  at  and  from  a  certain 
place,  being  part  of  his  entered  brewery  premises  at  Clt- 
chesier,  such  place  not  being  situated  in  an  adjoining  dty 
or  market  town  to  his  brewery  at  Wiclham;  of  which  en- 
try and  licence  the  following  are  copies: 

Copy  of  Entry. 

**  I  hereby  make  entry  of  a  retail  brewery  situated  in  the 
parish  of  Si.  Martin,  in  the  city  of  Chichester,  containing 
one  copper  and  one  mash  tub,  and  also  of  three  rooms  for 
storing  and  selling  beer,  which  rooms  are  marked  with  the 
letter  B,  and  also  are  numbered,  1,  S,  and  3;  also  two  fer- 
menting tuns  placed  in  the  store  room.  No.  tS.  Witness, 
&c.,  the  10th  day  o{  November,  1828. 

Blanch  OveringUm.^ 


Copy  of  the  Defendants  Licence  as  a  Retail  Brewer. 

"  Chichester,  3rd  Division. 
"  Brewers  Licence. 

We,  whose  names  are  hereunto  subscribed, 
and  seals  set,  being  the  collector  of  Excise  of  Hasds  Col- 
lection, and  the  supervisor  of  Excise  of  Chichester  Dis- 
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trict^  witliin  tlie  said  collection,  in  pursuance  of  an  act  of 
Pariiament,  made  and  passed  in  the  6th  year  of  the  reign 
of  his  Majesty  King  George  the  Fourth,  intituled,  'An  Act 
to  repeal  the  several  duties  payable  on  excise  licences  in 
Great  Britain  and  Ireland^  and  to  impose  other  duties  in 
lieu  thereof,  and  to  amend  the  laws  for  granting  excise  li- 
cences,' do  hereby  license  and  empower  Blanch  Over- 
ington,  living  at  Chichester,  in  the  parish  of  St.  Martin, 
in  the  county  of  Sussex,  and  within  the  said  collection, 
to  exercise  or  carry  on  the  trade  or  business  of  a  retail 
brewer,  at  Chichester  aforesaid  (as  described  by  the  entry 
of  the  said  trader,  dated  the  10th  day  o{  November,  1828, 
for  carrying  on  therein  the  said  trade  or  business,  and  as 
only  one  separate  and  distinct  set  of  premises,  all  adjoin- 
ing, or  contiguous  to  each  other,  and  situate  in  one  place, 
and  held  together,  for  the  same  trade  or  business),  but  not 
elsewhere,  from  the  day  of  the  date  hereof,  until  and  upon 
the  10th  day  of  October  next  ensuing,  he  having  paid  the 
sum  of  10^.  for  this  licence  to  the  said  collector  of  ex- 
cise; and  having,  within  ten  days  after  the  10th  day  of 
October  next,  to  pay  such  further  additional  sum  as  shall 
amount  to  the  duty  imposed  on  licences,  according  to  the 
number  of  barrels  of  beer  brewed  within  the  preceding 
year  or  period  for  which  this  licence  is  granted.  Dated 
this  10th  day  of  December,  in  the,  year  of  our  Lord, 
1828." 


1829. 


Att.-Gen. 

V. 

OVERINGTON. 


Copy  of  the  Defendants  Licence  as  a  Retail  Brewer. 

"  Chichester,  3rd  Division. 
"  Brewers  Retail  Licence. 

We,  whose  names  are  hereunto  subscribed, 
and  seals  set,  being  the  collector  of  Excise  of  Hants  Col- 
lection, and  the  supervisor  of  Excise  of  Chichester  Dis- 
trict, within  the  said  collection,  in  pursuance  of  an  act  of 
ParUament,  made  and  passed  in  the  6th  year  of  the  reign 
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of  his  Majesty  King  George  the  Fourth,  intituled, '  An  Act 
to  repeal  the  several  duties  payable  on  excise  licences  in 
Great  Britain  and  Ireland^  and  to  impose  other  duties  in 
lieu  thereof,  and  to  amend  other  laws  for  granting  excise 
licences/  do  hereby  license  and  empower  Blanch  Over- 
ington,  living  at  Chichester ,  in  the  i>arish  of  St,  Martin^ 
in  the  county  of  Sussex,  and  within  the  said  collection 
(and  being  a  brewer  of  beer  for  sale,  and  having  taken  out 
and  paid  for  a  licence  to  brew  at  and  after  the  rate  of  5L 
at  the  least),  to  retail  strong  beer,  which  he  or  they  shall 
brew,  and  be  charged  with  duty  thereon,  to  be  consumed 
elsewhere  than  on  such  premises,  (that  is  to  say),  to  retail 
the  same  at  and  from  Chichester  aforesaid,  (being  part  of 
the  entered  brewery  premises  of  the  said  trader,  as  de- 
scribed by  the  entry,  dated  the  10th  day  of  November, 
18S8),  but  not  elsewhere;  and  not  to  sell  any  beer  to  be 
drunk  or  consumed  on  the  premises  where  sold,  or  in  any 
shop,  house,  outhouse,  yard,  garden,  orchard,  or  other 
place  adjoining  the  same,  or  belonging  to,  or  occupied  by 
the  said  Blanch  Overington,  or  in  which  he  hath  or  shall 
have  any  concern,  from  the  day  of  the  date  thereof,  until 
and  upon  the  10th  day  of  October  next  ensuing;  he  having 
paid  the  sum  of  51.  5s.  for  this  licence  to  the  said  collec- 
tor of  excise.  Dated  the  10th  day  of  November,  anno 
Domini,  1828." 


On  the  12th  November,  1828,  the  defendant,  in  order 
to  raise  fairly  the  question,  upon  the  true  construction  of 
the  stat.  5  Geo.  4,  cap.  54,  began  brewing  at  bis  retail 
brewery,  at  Chicliester,  and  brewed  four  barrels,  two 
firkins,  six  gallons,  of  strong  beer,  which,  up  to  the  time 
that  the  information  was  filed,  was  the  only  brewing  he 
had  brewed  at  his  brewery  at  Chic/tester. 

The  writ  of  subpcena  was  tested  on  the  last  day  of  Mi- 
chaelntas  Term,  1828. 

Of  the  strong  beer  brewed  by  the  defendant,  at  his 
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brewery  at  Wiciham  aforesaidi  he  sent,  at  other  times, 
several  barrels  to  the  place  entered  by  him  at  Porisea,  for 
retailing  it;  and  also,  at  different  times,  several  barrels  of 
such  beer  so  brewed  by  him  at  Wickham  aforesaid,  to  bis 
brewery,  and  to  the  place  at  Chichester ^  of  which  he  had 
made  entry  for  retailing  as  aforesaid,  (being  part  of  such 
brewery  at  Chichester)^  and  at  which  he  was  licensed  to 
sell  beer  as  aforesaid;  and  which  beer,  so  brewed  at 
Wickham  as  aforesaid,  having  been  received  by  the  de- 
fendant at  Portsea  and  Chichester,  part  thereof  was,  on 
the  several  days  and  times  mentioned  in  the  information, 
and  subsequently  to  such  commencement  of  brewing  at  his 
retail  brewery  at  Chichester,  retailed  and  sold  by  him  as 
follows,  vix,  part  thereof  at  Portsea,  and  another  part 
thereof  at  Chichester,  at  the  respective  places  so  entered 
by  the  defendant,  and  for  which  licences  had  been  so 
granted  to  him  as  aforesaid. 

The  question  for  the  consideration  of  the  Court  was, 
whether  the  defendant  was  liable,  under  the  provisions  of 
the  stat.  5  Geo,  4,  c.  54,  or  any  other  act  of  Parliament,  to 
any  penalty  for  retailing  the  beer  brewed  by  him  at  Wick- 
ham,  at  any  other  place  than  at  the  place  entered  by  him 
for  that  purpose  at  Portsea. 

If  the  Court  should  be  of  opinion,  that  the  defendant 
was  so  liable  for  retailing  and  selling  his  beer  brewed  by 
him  at  Wickham,  at  and  from  his  premises  at  Chichester, 
as  well  as  at  and  from  his  premises  at  Portsea,  then  the 
verdict  was  to  stand ;  but  if  the  Court  should  be  of  opin- 
ion, that  the  defendant  could  legally  do  so,  then  the  ver- 
dict for  the  King  was  to  be  set  aside,  and  a  verdict  enter- 
ed for  the  defendant* 


Revenue, 
IS29. 


Att.-Gen. 

V, 
OVBRINOTON. 


fPalton,  for  the  Crown. — The  question  in  this  case  is, 
whether  the  defendant  is  authorized  to  sell  by  retail,  at 
Chichester  and  Portsea,  the  strong  beer  brewed  by  him  at 
Wickham.     It  is  not  disputed,  that  he  may  retail  at  Port- 
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CASBS  IITTHC  EXCHEQUER, 

sea  the  beer  brewed  by  him  at  fFiekham,  and  at  ChieheMler 
the  beer  brewed  there ;  but  the  questioii  is,  whether  he 
may  retail  at  both  those  places  the  beer  brewed  at  Wick- 
ham.  This  depends  jipoa  the  constmction  of  the  6di  (a) 
and  7th  (&)  sections  of  the  stat.  5  Geo.  4,  c.  54;  to  un- 


(a)  Which  enacts^— ''Thatit  shall 
and  may  be  lawful  for  any  brewer 
or  brewers  of  stroog  beer  only,  in 
Grtai  Briiauif  for  sale,  who  shall 
hare  taken  out  and  paid  for  his, 
her,  or  their,  licence  to  brew  at  and 
after  the  rate  of  two  pounds  at  the 
least,  to  retail  sndi  beer  firom  the 
premises  where  such  beer  is  or  has 
been  brewed;  and  for  any  person, 
not  being  a  brewer  of  beer,  either 
for  sale   or  private  use,  to   sell 
strong  beer  only,  brewed  by  any 
other  brewer,  in  casks,  containing 
not  less  than  five  gallons,  or  in  not 
less  than  two  dozen  reputed  quart 
bottles  at  onetime,  upon  such  brew- 
er or  other  person,  respectiTcly,  tak- 
ing out,  under  the  provisions  of  this 
act,  such  respective  Excise  licence 
for  that  purpose,  as  before-men- 
tioned ;  which  licence  shall  be  grant- 
ed in  manner  hereinafter  mention- 
ed, &c.;  provided,   that  no  such 
licence  shall  authorize  such  brewer 
or  brewers,  or  other  person  or  per. 
sons,  taking  out  any  such  licence 
respectively  as  aforesaid,  to  sell  any 
table4)eer,  or  any  beer  to  be  drunk 
or  consumed  upon   the  premises 
where  sold,  or  in  any  shop,  house, 
outhouse,  yard,  garden,  orchard,  or 
other  place  adjoining  the  same,  or 
belonging  to  or  occupied  by  the 
person  or  persons  taking  out  such 
licence,  or  selling  such  beer,  or 
in  which  he,  she,  or  they,   shall 


have  any  conoeni«  or  to  sdl,  deal 
in,  or  retail,  any  other' beer  what- 
soever, or  in  any  other  manner 
whatsoever  than  respectively  as 
aforesaid;  or  shall  entitle  any  such 
brewer  or  brewers,  or  other  person 
or  persons,  to  any  liceooe  to  sell 
or  retail  cyder,  wine,  or  spiiita.^ 

(6)  Which  enacts,— ''Thatwfaere 
the  entered  premises  for  brewing,  of 
any  brewer,  shall  be  situated  oat  of 
a  ci^  or  market-town,  and  sock 
brewer  shall,  by  reason  tbereoi^  not 
letail  beer,  or  be  licensed  as  afore- 
said  to  retail  beer  firom  sndi  brew- 
ery, or  make  entry  for  any  part  of 
such  premises  for  that  poipose,  it 
shall  and  may  be  lawftil  for  any 
such  brewer  or  brewers,  to  make 
entry  of  some  one  place,  room, 
storehouse,  cellar,  shop,  housp,  or 
outhouse,  for  the  retail  of  beer,  in 
any  one  adjoining  city  or  market- 
town  ;  and  to  take  out  a  licence  for, 
and  retail  therefrom,  the  stroog 
beer  brewed  by  him,  htr,  or  tlwBi, 
at  such  brewery  as  aforesaid,  to  be 
drunk  or  consumed  elsewhere;  sub- 
ject, nevertheless,  to  the  several 
provisions  and  penalties  herein  con- 
tained and  imposed,  rdating  to 
brewers  retailing  beer  firom  tibe  pre- 
mises where  brewed:  Provided, 
always,  tliat  no  retail  brewer,  not 
being  duly  licensed  to  sdl  beer,  as 
a  keeper  of  a  common  inn,  ale- 
house, or  victualling-house,  shall 
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derstand  which  correctly,  it  may  be  necessary  shortly  to       Revenm, 
advert  to  the  introduction  and  objects  of  that  statute. 


Formerly,  two  kinds  of  beer  only  were  allowed  to  be 
brewed  and  sold,  and  those  only  in  casks,  containing  four  overinqton. 
gallons  and  a  half,  except  by  licensed  publicans  brewing 
their  own  beer.  By  the  intermediate  beer  act,  4  Geo.  4, 
c.  51  (a),  a  particular  quality  of  beer  was  allowed  to  be  re- 
tailed by  the  brewers  of  that  particular  quality,  to  be  con- 
sumed off  the  premises.  And  with  the  same  view  the 
present  statute  was  passed  to  authorize  brewers  b(  strong 
beer  to  retail,  under  certain  regulations.  This  act  (ss.  1 
&  2),  after  repealing  former  licences  &c.,  imposes  licence 
duties  on  the  brewer  for  sale,  on  the  retail  brewer,  on 
publicans,  and  on  dealers  in  beer  not  brewers.  By  these 
provisions  the  brewer,  who  proposes  also  to  be  a  retailer, 
must  take  out,  as  well  a  brewer's  licence,  as  a  licence  to 
retail ;  and  then,  as  to  the  extent  and  effect  of  the  latter 
licence,  come  the  sections  upon  which  this  question  turns. 
Now,  the  expressions  used  in  those  sections  are  clear  and 
without  doubt.  The  6th  section  gives  the  privilege  of  re- 
tailing in  these  terms : — "  That  the  brewer  of  strong  beer, 
who  has  paid  two  pounds  for  bis  brewing  licence^  shall  re- 
tail such  beer  from  the  premises  where  such  beer  is  or  has 
been  brewed,**  on  taking  out  a  licence.  This  certainly 
confines  the  brewer,  retailing  from  his  brewery  premises, 
to  the  sale  of  that  beer  only  which  is  brewed  on  the  pre- 
mises from  whence  it  is  retailed,  and  he  is  not  by  this 
section  entitled  to  have  any  other  place  of  sale  than  the 
brewery;  nor  to  bring  to  the  brewery  for  retailing,  beer 
brewed  elsewhere.  Indeed,  to  do  so,  would  entrench  upon 


deal  in  or  sell  any  table-beer,  or 
any  beer,  except  the  strong  beer, 
which  he  or  they  shall  brew,  and 
be  charged  with  the  duty  thereon, 
or  shall,  at  any  one  time,  use,  em- 
ploy, or  comiMBe,  any  less  quantity 


than  sixteen  bushels  of  malt  at  any 
one  brewing,  upon  pain  of  forfeit- 
ing for  each  and  every  such  offence 
the  sum  of  one  hundred  pounds." 
(a)  Altered  by  6  Geo.  4,  c.  58. 
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the  next  cUss  of  persons  named,  viz.  the  beer  dealer,  not 
being  himself  a  brewer,  who  may  sell  strong  beer  brewed 
by  any  other  brewer.     But,  it  may  happen,  that  some 
brewers  have  premises  situated  out  of  a  market  town,  so 
that  they  may  have  upon  their  premises  no  opportunity 
for  a  retail  trade.    To  obviate  this  difficulty,  and  to  place 
the  brewer,  whose  premises  are  so  situated,  upon  aa  eqaa>- 
lity  with  others,  who  have  the  advantage  of  the  trade  of 
a  city  or  market  town,   the  7th  section  gives  the  country 
brewer,  ^ho  shall  not  retail  from  his  brewery,  the  privi- 
lege to  enter  some  one  place  for  the  retail  of  beer  at  any 
one  city  or  market  town,  and  to  take  out  a  licence  for, 
and  retail  therefrom,  the  strong  beer  brewed  by  him 
at  such  brewery.     No  advantage,  however,  is  given  by 
this  clause  to  the  country  brewer,  over  the  brewer  whose 
premises  are  situate  in  a  city  or  market  town.    The  town 
brewer  can  only  retail  from  his  premises  the  beer  th^e 
brewed,  and  the  country  brewer  by  entering  one  place  in 
one  adjoining  town,   and  retailing  therefrom  the  beer 
brewed  in  his  country  brewery,  is  exactly  in  the  same  si- 
tuation,  the  one  place  of  retail  being  substituted  as  to  the 
sale  of  the  commodity  for  the  brewery  premises.   To  bold, 
that  the  defendant  might  retail  at  Portsea  and  ChiehesUr 
the  beer  brewed  by  him  at  Wickham,  would  give  him  a 
manifest  advantage  over  the  other  brewers  at  Poriseaf 
Chichester^  and   the  adjoining  towns;  for,   whilst  they 
would  be  restricted  to  retail  from  their  brewery  premiaes 
only,  he  might  have  retail  establishments  for  his  Wieikam 
beer,  not  only  at  Portsea  and  Chichester,  but  at  every 
other  market  town  near ;  for,  if  he  may  have  more  than 
one  place  of  retail,  there  is  no  limit  to  the  number.   Upon 
the  construction  of  these  sections,  the  estiAIishments  ait 
Wickham  and  Portsea,  and  at  Chichester,  must  be  taken  to 
be  two  separate  establishments,  and  the  defendant  a  distinct 
trader  at  each.    The  beer  brewed  at  Wickham  can  only 
be  retailed  at  Portsea,  and  that  brewed  at  Chichester  can 
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only  be  retailed  there.  Indeed,  the  defendant  has  designated  Revenue, 
himself  as  a  separate  trader  at  Wici/tam  and  at  Chichester,  v_^^^ 
by  taking  out  his  licence  for  the  former  place  as  a  brewer  Att.-Gen. 
previously  in  trade,  and  by  taking  out  his  licence  at  Chiches^  OvERXNGToif. 
ier  as  a  new  beginner,  paying  21.  under  the  statute  5  Geo. 
4,  c.  54,  s.  9.  By  that  section  he  would  not  be  entitled  to 
renew  his  retail  licence  at  Chichester,  if  he  were  not  charg- 
ed with  duty  in  his  brewery  there  to  the  extent  of  one  hun- 
dred gallons;  and  he  could  not  resort  to  his  Wickham 
brewery  to  make  up  the  quantity,  because  the  statute  6 
Geo.  4ff  c.  81,  s.  10,  requiring  separate  licences  for  separ- 
ate premises,  provides,  that,  when  the  amount  or  rate  of 
licence  duty  depends  upon  the  quantity  of  goods  made  by 
the  person  to  whom  the  same  is  granted,  such  quantity 
shall  be  computed  from  the  respective  goods  only  made  at 
the  premises  of  which  such  licence  is  granted,  and  shall 
not  include  goods  made  by  such  person  at  any  other  place 
for  wKidh  a  separate  licence  is  required  f  If  this  construe* 
tion  be  correct,  the  defendant  has  incurred  the  penalties 
stated  in  the  information.  A  different  construction  would 
bear  heavily  upon  the  publicans,  who,  being  subject  to 
many  impositions,  are  likewise  entitled  to  many  privileges, 
the  principal  of  which  would,  by  the  conduct  pursued  by 
the  defendant;  be  considerably  abridged. 

Alderson,  for  the  defendant. — The  literal  construction  of 
the  6th  section  is  In  favour  of  the  defendant;  for  if,  for  the 
words  "  such  beer,"  the  words  "  strong  beer  "  be  substitut- 
ed, it  will  run  thus : — that  it  may  be  lawful  for  any  brewer  of 
strong  beer  only  for  sale,  who  shall  have  taken  out  and  paid 
for  his  licence  to  brew  at  and  after  the  rate  of  two  pounds 
at  the  least,  to  retail  strong  beer  from  the  premises  where 
strong  beer  is  or  has  been  brewed.  If  properly  so  construed , 
the  words  will  extend  to  permit  a  person  who  is  a  brewer  of 
strong  beer  to  retail  strong  beer  on  his  premises,  wherever 
brewed,  because,  by  the  hypothesis,  strong  beer  has  been 
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brewed  there.  But  it  also  contains  a  proviso,  which  gives 
a  key  to  the  construction  of  the  whole.  The  section  ap- 
plies to  brewers  of  **  strong  beer  only.*'  It  is  said,  howeTer, 
to  apply  only  to  beer  sold  from  the  premises  where  that 
individual  beer  is  brewed;  bat  the  proviso  is,  that  no  sndi 
licence  shall  authorise  such  brewer,  &c.  takii^  out  any 
sudi  licence  to  sell  any  table  beer,  or  any  beer  to  be  drunk 
upon  the  premises.  Now,  inasmuch  asbj  the  preliminary 
part  of  the  clause,  the  persons  included  within  it  are  brew- 
ers of  strong  beer  only,  it  is  manifest  that  such  persons 
eouM  only  have  table  beer  as  beer  not  brewed  upon  the 
premises ;  and  if  a  special  proviso  were  necessary  to  prevent 
the  sale  of  table  beer  wUch  must  be  brewed  off  the  pre- 
mises, it  follows,  that  strong  beer,  which  is  not  within  that 
proviso,  may  be  there  sold,  though  it  be  brewed  elsewhere. 
The  seventh  section  is  used  as  furnishing  a  ooostmcdon  of 
the  sixth  section.  But  that  section  is  eenfined  to  places  not 
beingretail  breweries,  and  does  not  appfyto  the  case  in  whi^ 
the  same  person  has  two  retail  breweries.  It  must  be  re- 
membered, however,  that  this  information  is  for  selling  be^ 
contrary  to  the  licence  of  the  defendant,  and,  therefore,  it 
is  material  that  the  licences  should  be  adverted  to.  Now, 
the  licence  does  not  confine  the  defendant  to  fthe  sale  of 
beer  brewed  at  Chichester,  and  not  elsewhere,  but  li- 
censes and  empowers  the  defendant  generally  to  retail 
strong  beer  which  he  shall  brew  and  be  charged  with  duty 
thereon.  It  is  not  alleged,  that  the  defendant  ever  sold 
beer  which  he  had  not  brewed,  or  upon  which  he  had  not 
been  charged  with  duty,  and,  therefore,  he  has  literally 
complied  with  the  licence.  The  licence  may  also  be  cited 
to  shew  the  construction  which  the  Excise  have  put  up- 
on the  enactment,  for  the  authority  to  retail  beer  is  not 
limited  to  such  beer  only  as  is  brewed  upon  the  par- 
^  ticular  premises,  but  is  personal  to  the  party,  only  limit- 
ing the  sale  to  such  beer  as  may  be  brewed  by  him, 
and  with  which  he  has  been  charged  with  duty.     Upon 
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two  grounds^  therefore,  the  defendant  is  entitled  to  judg- 
ment— firsts  upon  the  true  construction  of  the  statute; 
— and,  secondly^  upon  the  words  of  the  licence ;  for  al- 
though that  may  not  be  consistent  with  the  act  of  Par* 
liament,  still,  as  the  information  proceeds  upon  a  breach 
of  the  licence,  if  the  defendant  has  acted  in  conformity 
with  the  licence,  he  will,  upon  this  information^  be  entitled 
to  judgment. 
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JValtonf  in  reply. — ^The  officers  of  the  Excise  can  give 
no  greater  power  than  they  are  authorized  to  give  by  the 
act  of  Parliament,  and,  therefore,  although  the  licence  is 
general,  it  amounts  only  to  a  licence  to  do  that  which  may 
be  done  consistently  with  the  statute;  and  the  only  ques- 
tion is,,  what  is  the  true  construction  to  be  put  upon 
that  statute?  It  is  said  that  the  proviso  gives  a  key  to 
this  consti^ction,  but  the  answer  to  that  argument  is  fur- 
nkhed  by  the.  16th  section  of  the  act^  That  section  ex<- 
empts  from  the  operation  of  this  law,  applicable  to  new 
breweries,  persons  in  trade  before  the  passing  of  the  act, 
and  wbo^  before  then,  did  sell,  from  the  same  brewery, 
table  and  strong  beer.  By  the  6th  section,  these  persons 
are  authorized  to  retail  strong  beer,  but  not  table  beer, 
and  this  accounts  for  the  proviso.    . 


The  Court  took  time  to  consider,  and  now  the  Lord 
Chief  Baron  delivered  the  judgment  of  the  Court,  as 
follows: — 

*  This  case  was  brought  before  the  Court,  in  order  to 
obtain  our  opinion  upon  the  construction  of  the  statute 
6  Geo*  4,  c.  54,  an  act  relating  to  retail  brewers.  I  shall 
refer  more  particularly,  hereafter,  to  the  language  of  the 
act  itself;  but,  in  order  to  explain  what  I.am  liow  about 
to  say,  it  will  be  sufficient  to  state  generally,  that  brewers 
are  to  make  entry  of  their  brewery  premises ;  and  that,  by 
this,  act,  it  is  lawful  for  them  to  retail  from  the  premises 
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the  beer  brewed  on  the  premises,  upon  obtaining  a  licence 
for  that  purpose.  This  is  one  of  the  provisions  of  the 
act,  by  a  particular  clause;  and  by  another,  when  the 
brewery  is  situated  out  of  a  city  or  market  town,  as  in  dist 
case  a  retail  trade  would  be  of  little  advantage  to  the 
brewer,  it  is  lawful  for  him,  upon  obtaining  a  licence  for 
that  purpose,  to  retail  from  some  one  place — ^the  word  one 
is  material  in  the  act — in  any  adjoining  city  or  market 
to¥m,  the  strong  beer  brewed  by  him  at  a  brewery  not  in 
a  city  or  market  town.  Of  this  provision  the  defendant 
has  availed  himself.  He  is  a  brewer  at  a  pUce  called 
Wickham,  and  that  not  being  in  a  market  town  or  city, 
he  has  obtained  a  licence  to  retail  the  beer  brewed  at 
Wickham  in  a  neighbouring  market  town,  that  is,  at 
Porttea.  He  has,  in  addition,  a  brewery  at  CMciester, 
some  distance  from  fFickham,  and  there  brews;  and  CU- 
ehesier  being  a  city  or  market  town,  he  obtains  a  licence 
to  retail  from  the  premises  of  that  brewery.  Now,  the 
question  will  be  found  to  turn  upon  the  language  of  the 
two  sections  of  the  act  of  Parliament,  which  were  referred 
to  in  the  course  of  the  argument ;  and,  in  order  to  state  die 
question  submitted  to  the  opinion  of  the  Court,  in  point  of 
fact,  it  is  necessary  to  remember  that  the  defendant  has 
sent  his  strong  beer,  brewed  at*  Wickham,  and  for  the  re- 
tail of  which  at  Porisea  he  has  obtained  a  licence,  to  his 
premises  at  Chichester,  a  distinct  brewery;  and  having  ob» 
tained  a  licence  to  retail  from  the  premises  at  Chickesier, 
he  has  from  thence  retailed  the  beer  brewed  by  him  at 
Wickham.  Then,  under  these  circumstances,  the  ques- 
tion for  the  consideration  of  the  Court  is,  whether  the 
defendant  is  liable,  under  the  provisions  of  this  act,  to  any 
penalty  for  retailing  the  beer  brewed  by  him  at  Wiekham^ 
at  any  other  place  than  the  place  entered  by  him  for  that 
purpose  at  Porisea;  that  is,  whether  he  is  liable  for  re- 
tailing at  Chichester  the  beer  brewed  by  him  at  Wickham, 
Porisea  being  the  only  place  where  it  is  permitted  to  him 
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to  retail  that  beer.     If  the  Court  shall  be  of  opinion  that        i^evenme, 
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the  defendant  is  so  liable  for  retailing  and  selling  his  beer,     ^  '  ^ 

brewed  by  him  at  Wick/tam^  at  and  from  his  premises  at      att.-Gen. 
Chichester,  as  well  as  at  and  from  his  premises  at  Portsea,    overinotow. 
then  the  verdict  is  to  stand  for  the  King;  but  if  the  Court 
shall  be  of  opinion  that  the  defendant  could  legally  do  so, 
then  the  verdict  is  to  be  entered  for  the  defendant. 

Now,  it  has  been  admitted,  that  this  question  turns  up- 
on the  construction  of  the  two  sections  of  the  act  to  which 
I  have  already  alluded.  The  first  (a)  is  in  these  words : 
*^  That  It  shall  be  lawful  for  any  brewer  or  brewers  of 
strong  beer  only,  in  Great  Britain,  for  sale,  who  shall 
have  taken  out  and  paid  for  his,  her,  or  their  licence  to 
brew,  at  and  after  the  rate  of  two  pounds  at  the  least,  to 
retail  such  beer  from  the  premises  where  such  beer  is  or 
has  been  brewed.**  That  is  the  clause  which  gives  the  de- 
fendant authority  to  retail  the  beer  which  he  has  brewed, 
from  the  premises  where  it  is  brewed.  It  will  appear,  and 
it  was  so  argued,  and  very  properly  argued,  that  the  ques- 
tion turns  upon  the  construction  of  the  word  **  such  :'*  whe- 
ther the  words, ''  such  beer,"  mean  any  beer  of  that  de- 
scription, or  whether  they  mean  any  strong  beer,  or  beer 
brewed  at  the  particular  brewery  of  the  party  appointed 
for  the  retail  of  it  by  the  licence.  It  is  a  case  of  which 
mudi  cannot  be  made  by  argument,  but  it  seems  to  me,  and 
I  understand  that  aU  my  learned  brothers  concur  in  that 
opinion,  that  ''such  beer,"  means  beer  brewed  upon  those 
prenuses. .  It  can  mean  nothing  else,  it  does  not  mean  any 
beer  brewed  any  where  of  that  description,  but.it  means 
beer  brewed  upon  those  premises,  which  may  be  retailed 
upon  the  same  premises. 

The  next  clause  (6)  is:  ''That,  when  the  entered 
premises  for.  brewing  shall  be  situate  out  of  a  city  or 
market  town,  and  such  brewer  shall,  by  reason  thereof. 


(a)  Sect.  6. 


(*)  Seel.  7. 
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not  retail  beer,  or  be  licensed  as  aforesaid  to  ret^  beer, 
it  shall  and  may  be  lawful  for  any  such  brewer  or  brewers 
Att.-Gbh.  to  make  entry  of  some  one  place,  room,  storehouse,  cellar, 
shop,  house,  or  outhouse  for  the  retafl  of  beer,  in  any  one 
adjoining  city  or  market  town,  and  to  take  out  a  licence 
for  and  retail  the  strong  beer  brewed  by  him  at  sudi 
brewery  asaforesaid,  to  be  drunk  or  consumed  elsewhere, 
subject,  neverthdess,  to  the  sereral  provisions  and  poial- 
ties  herein  contained  and  imposed,  relating  to  brewers 
retailing  beer  from  the  premises  where  brewed.**  Now, 
this  whole  scheme  seems  to  me  to  be  quite  intelligible  and 
cmisistent.  Where  a  brewery  is  erected  in  a  place  of  con* 
sideraUe  population,  the  excise  oflScers  may  license  a 
brewer  to  retail  firom  those  premises  at  that  place;  and  it 
is  worth  the  while  of  the  brewar  to  pay  for  a  licence  finr 
that  purpose;  but,  when  it  is  not  in  such  a  city  or  market 
town,  then  the  brewer  may  ap[dy  to  have  permission  to  re* 
tail  his  beer  brewed  in  that  place  in  scmie  neighbouring  city 
or  market  town;  and  the  Legislature  has  taken  particular 
care  to  express,  that  it  shall  be  only  <me  place,  only  one 
market  town  or  city.  The  words  of  the  act  expressly 
limit  it  to  one  place  in  one  neighbouring  city  or  market 
town.  It  is  impossible  that  words  can  be  stronger.  I 
think,  therefore,  and  I  understand  that  we  are  all  agreed, 
that  the  defendant  is  not  warranted  by  either  of  these 
clauses  in  sending  beer  brewed  at  Wiciiam^  not  a  market 
town  or  city,  to  Chichester ^  where  he  has  another  brewery, 
to  retail  that  beer  under  a  licence  i^ich  ought  to  be  con- 
fined to  retail  beer  brewed  only  at  that  particular  brewery 
at  Chichester,  We  think  it  is  not  within  the  6th  section, 
which  gives  him  authority  to  sell  upon  the  spot  beer  diere 
brewed,  because  the  beer  in  question  was  not  brewed 
there ;  and  it  is  not  within  the  7th  section,  because  he  has 
already  got  all  the  authority  which  that  clause  gives  him, 
by  having  nominated  Portsea  as  the  place  of  retail  for  his 
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brewery  at  Wickkam.  It  is  within  neither  of  these  clauses^ 
and  it  is  clearly  a  breach  of  this  act  of  Parliament. 

It  was  further  said,  that  the  licence  gives  him  authority 
to  retail  at  Chichester  the  beer  brewed  at  Wickham.  I 
admit  that  the  licence  is  not  quite  accurately  expressed, 
it  may  be  somewhat  equivocal;  but  still  there  is  no  doubt 
but  that  the  defendant  was  perfectly  aware  of  the  mean- 
ing intended  to  be  conveyed ;  because,  as  I  understand  it, 
he  did  the  act  in  order  to  have  the  question  decided.  It 
will  be  for  the  Crown  to  consider  whether  that  will  make 
any  difference  hereafter;  it  may  be  as  well  they  should  ex- 
press themselves  more  clearly,  but  it  is  only  equivocal;  and, 
if  so,  it  must  be  construed  according  to  the  authority 
which  the  officers  derive  from  the  act  of  Parliament.  The 
language  of  the  particular  licence  to  retail  beer  from  Chi- 
chester^ which  the  defendant  contends  authorized  him  to 
do  this,  b  thus: — It  recites  his  having  a  brewery  at  Chi- 
chester ^  and  tlien  it  authorizes  and  empowers  him,  being 
a  brewer,  at  and  aft^r  the  rate  mentioned,  to  retail  strong 
beer,  which  he  or  they  shall  brew,  and  be  charged  with 
duty  thereon,  to  be  consumed  elsewhere  than  on  such  pre- 
mises ;  that  b  to  say,.to  retail  the  same  at  and  from  Chiches- 
ter aforesaid,  being  part  of  the  entered  brewing  premises. 
Now,  the  defendant  says,  that,  according  to  its  true  con- 
struction, the  licence  authorizes  him  to  send  his  beer  from 
Wickham  and  Bell  it  at  Chichester.  If  we  were  not  in- 
formed of  what  was  the  object  of  the  act,  this  might  be 
construed  to  apply  to  beer  brewed  at  C/nchester  only;  but, 
when  compared  with  the  statute,  and  considered  with  re- 
ference to  the  authority  under  which  the  licence  was  given, 
all  doubt  upon  the  subject  vanishes. 

We  are  of  opinion,  that  the  judgment  must  stand  for 
the  Crown  fur  one  penalty. 

Judgment  for  the  Crown. 


Revenue, 
1829. 
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IN  THE  EXCHEQUER  CHAMBER. 

(In  Error  from  the  Court  ofKing*s  Bench  J. 


Edwards  v.  Bennett* 

AniMttmt  Debt  upon  the  statute  1 7  Geo.  2,  c.  S,  for  penalties.  The 
pointed  n^     declaration  stated  that  the  plaintiff  below  (the  defend- 

gL^^^u,  is  ^"*  ^  ®'''^^)  ^^  ™  inhabitant  of  the  parish  of  A.,  in 
within  the  ita-    the  countv  of  G.,  and  that,  before,  and  at  the  time  when, 

lute  1 7  G€Om  S* 

t.  8,  and  liable  &c.,  the  defendant  below  (the  plaintiff  in  error)  was  the 
noTpradndDg'  assistant  overseer  of  that  parish;  that  theretofore,  to 
l^t  "*•  •?  ■"     wit,  on  &c.,  at  &c.,  the  churchwardara  and  overseers 

inhabitant  wlwo  9  t  » 

lawibiiy  de-  of  that  parish  made  a  certain  rate  for  the  relief  of  tlie 
hiiappointment,  poor  of  that  parish,  which  rate  was  afterwards  and  be- 
I^uU'lSll^  fore,  &c.,  allowed  by  two  Justices  of  the  county,  and  piA- 
the  poor,  or  hare  Kshed  by  the  churchwardens  and  overseers  of  the  poor, 

a  Bmited  aatho«  .         . 

rity  to  hare  the   &C.;  and  that  afterwards,  and  at  a  reasonable  time  in  that 

J^a^tody  of  behalf,  to  wit,  &c.,  the  plaintiff  below  requested  the  de- 

A  deciuBtion   fendant  below,  as  such  asustant  overseer,  to  permit  him, 

Ibr  penalties  un-  '  '  r  ' 

der  the  sutute  the  said  plaintiff  below,  to  inspect  the  rate,  and  then  and 

aOeged  that  the  there  tendered  him  Is.  for  the  same;  and  that,  although 

x^SualTru*"  ^^^  ^*^  defendant  below,  as  such  assistant  overseer,  then 

teer,  that  a  rate  and  there  had  the  rate  in  his  possession,  he  did  not,  nor 

wit  duly  nande  .  _  .      . 

&c,  and  that  would,  permit  the  said  plaintiff  below  to  inspect  it:  con- 
inhJbhMM^-?  eluding  with  a  claim  for  SO/,  as  a  forfeiture  under  the  sta* 
.VJLT*°*^*%  tute.     Plea— Iff/  debet;  and  issue  thereon. 

ume,  demanded  ' 

an  inspection  of       The  case  was  twlcc  argued  in  the  Court  of  King*t 

the  rate,  and         »»,./•  ^-         i» 

tendered  i#./      Bench:  on  the  first  occasion,  upon  a  motion  for  a  new 

and  that,  al- 
though the  de- 
fendant^ as  such  assistant  overseer,  had  the  rate  hi  his  possession,  he  refined  to  produee  it;  whse- 
by,  ac.:— JJeAf,  alter  verdict,  that  it  was  sufficient,  because  the  allegation,  that  tbe  drfrndant  was 
an  assistant  OTerseer,  could  only  be  proved  by  the  production  of  his  appointment,  in  which  his 
duties  must  be  specified ;  and  unless  it  had  appeared,  from  the  appointment,  that  he  had  a  ginuil 
authority  to  take  care  of  the  poor,  or  a  limited  authority  to  have  the  legal  cualody  of  the  nUc,  the 
Judge  would  hare  directed  the  Jury  to  find  a  verdict  for  the  defendant. 
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trial  (a);  and  upon  the  second,  upon   a  rule  to  arrest  isxch,  chamber 
judgment,  which  rule  was  discharged  (6).  Upon  this  judg-     ^      J^'  ^ 
ment  the  defendant  below  brought  a  writ  of  error,  which      Edwards 
was  now  argued  by — 


Bennett. 


Ludlow,  Serjt.,  for  the  plaintiff  in  error. — An  assistant 
overseer  is  not  a  person  within  the  meaning  of  the  statute 
1 7  Geo.  2,  c.  3f  s.  3,  which  gives  the  penalty.  The  per- 
sons included  within  that  statute  are,  *'  churchwardens  and 
overseers  of  the  poor,  or  other  persons  authorized  to  take 
care  of  the  poor."  When  that  act  was  passed,  an  over- 
seer was  a  public  officer,  well  known  by  that  name,  the  duties 
of  whose  office  were  perfectly  understood*  At  that  time, 
an  assistant  overseer  was  not  known  as  a  public  officer; 
for  it  was  then  illegal  to  pay  out  of  the  poor  rates  a  com- 
pensation to  a  deputy  who  might  discharge  the  duties  of 
the  prmcipal.  By  the  statute  59  Geo.  3,  c.  IS,  s.  7,  as- 
sistant overaeers  were  first  establbhed  (c).  The  officer 
so  appointed  is  not  a  churchwarden;  so,  neither  is  he  an 


(b)  ti  M.  fc  R.  481^;    7  fi.  &  C. 
586. 

{b)  8  B.  &  C.  702, 

(c)  Which  enacts—"  That  it  shall 
be  lawful  for  the  inhabitants  of  any 
parish  in  vestry  assembled,  to  no- 
luioate  and  elect  any  discrete  per- 
son or  persons  to  be  assistant  over- 
seer or  overseers  of  the  poor  of  such 
parish,  and  to  determine  and  speci- 
fy the  duties  to  be  by  them  execut- 
ed and  performed,  and  to  fix  such 
yearly  salary  for  the  execution  of 
the  said  office,  as  shall  by  such  in- 
habitants in  vestry  be  thought  fit; 
and  it  shall  be  lawfiil  for  any  two  of 
his  Msgesty's  Justices  of  the  Peace, 
and  Ihey  are  hereby  empowered,  by 
warrant,  under  their  hands  and 
seals,  to  appoint  any  person  or 
persons  who  shall  be  so  nominated 


and  elected  to  be  assistant  overseer 
or  overseers  of  the  poor  for  sucli 
purposes,  and  with  such  salary  as 
shall  have  been  fixed  by  the  inha- 
bitants in  vestry,  and  such  salaiy 
shall  be  paid  out  of  the  money 
raised  for  the  relief  of  the  poor,  at 
such  time  and  in  such  manner  as 
shall  have  been  agreed  upon  be- 
tween the  inhabitants  in  vestry  and 
the  respective  persons  to  be  ap- 
pointed; and  every  person  to  be  so 
appointed  assistant  overseer,  shall 
be  and  he  is  hereby  authorized  and 
empowered  to  execute  all  such  of 
the  duties  of  the  office  of  overseer 
of  the  poor,  as  shall  in  the  warrant 
for  his  appointment  be  expressed, 
in  like  manner,  and  as  fully  to  all 
intents  and  purposes,  as  the  san^e 
may  be  executed  by  an  ordinary 


460 


CASES  IN  THE  EXCHEQUER, 


Edwards 
Bennett^ 


Exeh.  Chamber,  ovcrseer,  which  means  an  overseer  in  an  unqualified  sense, 
"  *  a  complete  officer  under  the  statute  of  Eliz.;  for,  where 
a  word  of  distinct  meaning  occurs  in  the  statute,  it  must 
be  taken  without  qualification.  An  assistant  overseer  will 
not  satisfy  that  definition.  He  is  not  an  additional  overseer, 
nor  a  deputy  overseer,  but  a  new  and  distinct  oflicer.  He 
need  not  be  a  substantial  householder;  he  b  not,  in  the 
first  instance  appointed  by  the  magistrates;  he  is  not 
compellable  to  take  office;  he  acts  under  a  contract  with 
the  vestry  at  a  salary,  which  contract  is  subsequently  ra- 
tified by  the  magistrates;  the  due  performance  of  his  du- 
ty is  secured  by  bond;  and  in  many  other  particulars 
he  differs  from  a  regular  overseer.  The  only  remaining 
term  within  which  he  can  be'  included,  is,  a  person  au- 
thorized to  take  care  of  the  poor.  The  duties  of  an  as- 
sistant overseer  are  not  specificaUy  defined  by  law,  bat 
vary  according  to  the  special  appointment  of  each  officer 
respectively.  The  persons  contemplated  by  diese  words 
are,  guardians  of  the  poor,  chapelwardens,  and  persons 
who  have  authority  to  make  rates ;  but  an  assistant  over- 
seer has  no  such  power,  and  is  not,  tlierefore,  within  the 
act.  But,  admitting  that  he  may  be  liable,  as  a  person 
authorized  to  take  care  of  the  poor,  the  declaration  should 
charge  him  in  that  character,  and  expressly  aver  that  it 
was  the  duty  of  the  defendant  below,  as  assistant  overseer, 


overseer  of  the  poor;  and  every 
person  or  persons  so  appointed, 
shall  continue  to  be  an  assistant 
overseer  of  the  poor,  until  he  or 
they  shall  resign  such  office,  or 
until  bis  or  their  appointment  shall 
be  revoked  by  the  inhabitants  of 
the  parish  in  vestry  assembled,  and 
no  longer;  and  it  shall  be  lawful 
for  the  inhabitants  of  any  parish, 
upon  the  nomination  and  election 
l)y  them  of  an  assistant  overseer  or 
overseers,  to  require  and  take  se- 
curity for  the  faithful  execution  of 


his  or  their  office  by  bond,  with  or 
without  a  surety  or  sureties,  and  in 
such  penalty  as  they  shall  think  fit; 
and  every  such  bond  shall  be  made 
to  the  churchwardens  and  overseers 
of  the  poor,  and  may,  on  any  breach 
of  the  condition  thereof,  be  put  in 
suit  by  and  in  the  names  of  the 
churchwardens  and  overseers  of  the 
poor  for  tlie  time  being,  by  the  di- 
rection of  the  vestry  or  select  vcs. 
try,  for  the  benefit  of  the  parish,  in 
the  manner  hereinafter  provided.** 
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to  produce  the  rate.     In  an  action  upon  a  statute,  the  ^j-cA.  chamber, 
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plaintiff  must  aver  every  thing  which  is  reqmsite  to  entitle  v.,...^^^ 
him  to  an  action.  Com.  Dig.  Action  upon  statute  {A*  S).  Edwards 
And  although,  after  verdict,  every  intendment  must  be  bennktt. 
made,  yet,  nothing  can  be  presumed  but  what  is  express- 
ly stated  in  the  declaration,  or  what  is  necessarily  implied 
from  those  facts  which  are  stated.  Spiers  v.  Parker  (a). 
If,  then,  the  possession  of  the  rate,  as  assistant  overseer^ 
furnishes  a  necessary  implication,  that  it  was  his  duty  to 
permit  the  plaintiff  below  to  inspect  it,  the  declaration  is 
sufficient;  but  if  diere  be  any  other  possible  purpose  for 
which  the  rate  might  be  in  his  possession,  it  is  insufficient, 
and  the  plaintiff  in  error  will  be  entitled  to  judgment 
Now,  there  are  many  assignable  causes  for  which  he  might 
have  the  rate  in  his  possession.  He  might  have  it  for  the 
mere  purpose  of  collecting  the  rate;  or  he  might  have  « 
transitory  possession,  with  a  view  merely  to  deposit  it  in 
the  pariah  chest ;  or  he  might  be  entrusted  with  it  for  a 
specific  purpose^  excluding  the  duty  of  exhibiting  iU 
The  liability  attaches  upon  the  person  having  the  legal 
custody,  as  distinguished  from  the  mere  possession,  and  the 
legal  custody  is  subject  to  the  direction  of  the  vestry,  by 
statute  59  Geo.  3,  c  69,  s.  6.  The  circumstances  from 
which  the  liability  arises,  must  be  expressly  alleged.  Up* 
on  this  subject  there  are  many  cases  to  which  it  will  be  un* 
necessary  to  refer.  Amongst  others,  in  the  case  of  Short 
▼•  Pruin  (b)  it  was  holden  that,  in  an  action  against 
a  farmer  of  the  post-horse  duties,  under  the  statute  27 
Geo.  3,  c.  S6,  for  neglect  of  duty,  it  was  necessary  to 
aver  that  he  was  the  farmer  appointed  under  and  by  vir- 
tue of  that  act.  So,  in  Max  v.  Roberts  (c),  where  the 
defendants  being  owners  of  a  ship  at  Liverpool,  bound  on 
a  voyage  from  thence  to  Waterford,  the  plaintiff  shipped 
goods  on  board,  to  be  carried  upon  the  said  voyage  by  the 
defendants,  and  to  be  delivered  at  W.  to  the  plaintiff's 

{a)  Per  BulUr,  J.,  1  T.  R  145.         (h)  6  T.  R.  163.         (r)  12  East,  89. 
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Ejcch,  Chamber,  assigns;  and,  thereupon,  the  plaintiff  insured  the  goods  at 
,  ^  ^  and  from  L.  to  JF.,  and  then  averred  that  it  was  the  duty 
Edwards  of  the  defendants,  as  such  owners,  to  cause  the  ship  to 
proceed  on  the  voyage  from  L.  to  JV.  without  deviafioD, 
and  alleged  a  breach  of  such  duty,  by  their  causing  the  ship 
to  deviate  from  the  course  of  that  voyage,  after  which  she 
was  lost  with  the  goods,  and  the  plaintiff,  by  reason  of 
such  deviation,  lost  his  goods,  and  the  benefit  of  his  poli- 
cy, &c« ;  it  was  holden,  that  the  count  could  not  be  main- 
tained, because  no  fact  was  alleged,  from  which  the  law 
could  imply  any  duty  in  the  defendants  with  respect  to 
the  goods.  And  in  Rex  v.  Everett  (a),  where  an  informa- 
tion stated  that  H.  was  a  person  employed  in  the  service 
of  the  customs,  and  that  it  was  his  duty,  as  such  person  so 
employed,  to  seize  certain  goods;  and  that  the  defendant 
offered  to  bribe  H.  to  violate  his  duty;  the  judgment  was 
arrested,  because,  inasmuch  as  it  was  not  the  duty  of  every 
person  employed  by  the  customs  to  seize  goods,  and  the 
count  did  not  shew  that  H.  was  a  person  whose  duty  it 
was  to  arrest  and  detain  such  goods,  it  was  bad. 

CampbeUf  for  the  defendant  in  error. — If  an  assistant 
overseer  were  not  liable  to  the  penalty  for  not  producing 
the  rate,  the  statute  would  be  repealed,  pro  ianiOi  in 
every  case  in  which  the  rate  was  in  the  possession  of  the 
assistant  overseer;  for,  if  he  be  unpunishable  for  refusing 
to  produce  it,  and  the  overseer  be  excused  because  the 
rate  is  not  in  his  possession,  the  parishioner  would  be 
without  remedy.  An  assistant  overseer,  if  appointed  with 
all  the  powers  of  the  principal  officer,  is  within  the  pro- 
visions of  the  statute  17  Geo.  2.  The  ofl^ce  is  the  same, 
and  the  only  difference  is,  the  mode  of  appointment;  an 
assistant  overseer  is  a  species  merely  within  the  genus 
overseer.  Were  it  otherwise,  the  parish  would  be  with- 
out redress;  for  he  may  be  invested  with  all  the  powers 

(a)  2  M.  &  R.  35;  8  B.  &  C.  114. 
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of  the  principal  officer  without  incurririg  his  liability.  JSxcft.  chamber, 
The  question,  thereforCi  is,  whether  the  declaration  suf-  ^ 

ficiently  shews  that  it  was  his  duty  to  produce  the  rate.  Edwards 
If  the  facts  be  alleged  from  which  the  duty  originates,  the  bennett. 
duty  itself  need  not  be  averred.  Upon  that  principle, 
the  case  of  The  King  v.  Everett  was  decided.  Now,  the 
statute  requires,  that  the  rate  should  be  produced ;  and  in 
order  to  originate  the  duty,  it  is  only  necessary  to  shew 
that  he  had  possession  of  the  rate,  and  that  the  produc- 
tion was  demanded  at  a  reasonable  time.  It  is  said,  how- 
ever, that  he  might  have  had  possession  of  the  rate  for  a 
particular  purpose  merely,  as,  for  instance,  to  collect  the 
rates;  and  that  he  cannot  be  bound  to  produce  it  to  all 
who  may  require  the  production.  Under  such  circum- 
stances, he  would  not  be  bound  to  produce  it,  because  the 
demand  would  not  be  reasonable.  He  could  not  have 
the  rate  in  his  possession,  except  as  overseer,  and  if  the 
production  were  demanded  at  a  reasonable  time,  he  was 
bound  to  produce  it.  In  Max  v.  Roberts^  the  facts  were 
not  stated,  (rom  which  the  duty  arose.  The  principle  to  be 
extracted  from  the  case  of  The  King  v.  Everett  is,  that 
an  allegation  of  duty  is  insufficient,  unless  the  facts  be 
stated,  from  which  that  duty  arises ;  but  if  the  facts  be 
stated,  the  allegation  of  duty  is  immaterial.  That  case  is, 
therefore,  an  authority  for  the  defendant  in  error;  for 
here,  although  there  is  no  allegation  of  duty,  the  facts  ar^ 
stated,  from  which  that  duty  may  be  inferred. 

IjudhWf  Serjt.,  in  reply. — The  argument  for  the  plaintiff 
in  error  would  not  tend  to  abrogate  or  evade  the  statute; 
for,  although  thei  assistant  overseer  may  not  be  liable  by  rea- 
son of  his  possession  merely,  the  party  who  had  the  legal 
custody  would  be  bound  to  produce  the  rate.  The  argu- 
ment for  the  defendant  in  error  proceeds  upon  the  fallacy 
of  confounding  the  mere  possession  with  the  legal  custody, 
upon  which  alone  the  liability  attaches. 


IS29. 


464  CASES  IN  THE  EXCHEQUER, 

Timui;^  C.  J. — fa  the  a^guoienlb  of  this  case,  two  objec- 
tions have  been  taken.  The  J!r$i,  diat  an  awlitiant  orer- 
seer  is  not  within  the  statute  17  Geo,  2,  which  imposes  the 
penalty;  and  the  seetmd,  assuming,  in  point  of  law,  that 
he  is  within  the  statute,  that  he  is  not  liable  upon  this  re« 
cord.  After  hearing  the  ar^ments,  we  think  that  neither 
of  these  objections  can  prevail,  and  that  the  judgment  ought 
to  be  affinned. 

With  respect  to  the^r^l  objection,  the  words  of  the  sta* 
tute  17  Geo.  2,  c.  3,  s.  3,  are : — ^That,  if  any  churchwardea 
or  overseer  of  the  poor,  or  other  person  authorised  as  afore- 
said (that  b,  authorized  to  tdce  care  of  the  poor),  riiatt  not 
permit  any  inhabitant  or  parishioner  to  inspect  the  said 
rates,  or  shall  refuse  or  neglect  to  give  eopiea  thereof  as 
aforesaid,  such  churchwarden  or  overseer,  or  other  person 
authorized  as  aforesaid,  for  every  such  <^nee  shall  forfeit 
and  pay  to  the  party  aggrieved  the  sum  of  SOIL,  to  be  sued 
for  and  recovered  by  action  of  debt^  bUl,  plaint,  or  infor- 
mation in  any  of  his  Majesty's  Courts  of  Record.  It  is 
said,  that  an  assistant  overseer  does  not  come  within  either 
of  these  descriptions.  It  may  be  admitted,  that  he  is  not 
a  churchwarden  nor  an  overseer ;  but,  whether  he  be  or  he 
not  a  person  authorized  to  take  care  of  the  poor,  will  de- 
pend upon  the  nature  of  his  appointment.  The  statute 
59  Geo.  3,  c  12,  s.  7,  under  which  he  is  appointed^  ^uicts^ 
that  it  shall  be  lawful  for  the  inhabitants  of  any  parish,  m 
vestry  assembled,  to  nominate  and  elect  any  discreet  per^ 
son  or  persons  to  be  assistant  overseer  or  overseers  of 
the  poor  of  such  parish,  and  to  determine  and  specify 
the  duties  to  be  by  him  or  them  executed  and  perform- 
ed, and  to  fix  such  yearly  salary  for  the  execution  of 
the  said  office  as  shall,  by  such  inhabitants,  in  vestry,  be 
thought  fit;  and  it  shall  be  lawful  for  any  two  of  his 
Majesty's  Justices  of  the  Peace,  and  they  are  hereby  em- 
powered, by  warrant  under  their  hands  and  seals,  to  ap- 
point any  person  or  persons,  who  shall  be  so  nominated 
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and  elected,  to  be  assistant  overseer  or  overseers  of  the  Etch,  chamber, 
poor  for  such  purposes  and  with  such  salary  as  shall  have 
been  fixed  by  the  inhabitants  in  vestry.  It  must,  there- 
fore, depend  upon  the  vrords  of  his  appointment  whether 
an  assistant  overseer  be  or  be  not  a  person  authorized  to 
take  care  of  the  poor;  and  if  they  are  large  enough  to  em^ 
brace  all  the  authority  of  the  superior  officer,  then,  un* 
doubtedly,  be  would  be,  within  the  meaning  of  the  statute, 
a  person  authorised  to  take  care  of  the  poor,  and  liable  to 
the  penalty.  It  would  indeed  be  a  narrow  construction  of 
ihii  ttatute  to  confine  its  operation  to  such  officers  only  as 
were  then  in  existence.  It  is  true,  that  it  could  not  at  the 
time  be  intended  to  apply  to  assistant  overseers,  because 
such  officers  were  Dot  then  known;  but  the  Legislature 
having  created  an  officer,  who  does  come  within  the  de- 
scription of  the  statute,  it  would  be  a  narrow  construction 
of  an  act,  which  is  not  merely  penal  but  remedial,  to  say 
that  such  an  officer  was  not  within  its  operation. 

But,  assuming  that  an  assistant  overseer  is  within  the 
terms  of  the  act,  still  it  is  said,  that,  upon  this  record,  the 
defendant  is  not  brought  within  its  operation.  Undoubted- 
ly, if  this  objection  had  been  taken  by  way  of  demurrer,  it 
must  have  prevailed ;  but,  upon  the  present  occasion,  the 
question  is,  whether,  after  verdict,  it  is  not  to  be  intended 
that  the  defendant  does  come  within  the  description  in 
the  statute.  I  have  already  adverted  to  the  statute  under 
which  an  assistant  overseer  is  appointed,  and  by  which  it 
appears  that  his  duty  is  defined  by  the  warrant  by  which  he 
is  appointed.  Now,  the  declaration  contains  an  allegation 
that  the  defendant  is  an  assistant  overseer,  which  allega- 
tion could  not  be  proved,  except  by  the  production  of  the 
appointment,  or  by  giving  secondary  evidence  of  its  con- 
tents. Without  adverting  to  any  other  allegation,  the 
Judge  who  had  the  warrant  of  appointment  before  himy 
wpuld  direct  the  Jury  that  the  case  was  not  within  the 
statute,  unless  by  the  appointment  the  defendant  had 
authority  to  take  care  of  the  poor.     After  verdict  we 


466  .     CASES  IK  THE  BXCHEQUBEj 

B*dt.  Chamber,  must,  therefore,  assume  that  the  authority  of  tlie  defend- 
^  1829.  ^  ^^j.  ^^  g^^i^  ^^  would  satisfy  the  deacriptioii  in  the  act 
Bdwarm  But  the  declaratton  further  afl^^,  Aat  the  defendant 
Bennett.  ^^  requested  to  produce  the  rata,  and  had  it  in  his 
possession  as  such  assbtant  overseer.  At  all  eTents, 
therefore,  even  if,  by  his  appointment,  he  had  no  general 
authority  to  take  care  of  the  poor,  he  had  a  limited  an* 
thority,  part  of  which  was,  to  have  the  custody  of  the  rate- 
books; because  w.e  cannot,  after  verdict,  intend  that  he 
had  the  book  in  his  possession,  otherwise  than  in  theese- 
cution  of  his  duty.  The  question,  therefore,  is,  windier, 
after  verdict,  it  mu|^not  be  intended  that  he  was  au- 
thorized to  have  care  of  the  poor,  or  that  it  was  his  duty 
to  have  the  custody  and  possession  of  tiiese  hooka:  and  in 
either  view  of  this  case  the  declaration  would  be  suffi- 
cient If  this  declaration  had  contained  an  all^plion  diat 
the  defimdant  had  authority  to  ttke  care  of  the  poor«  m 
doubt  could  exist;  but  as  it  is  doubtftil  whether  he  had  thai 
or  a  more  limited  power,  and  as  the  Judge  must  have  di- 
rected the  Jury  to  find  for  the  defendant,  unless,  by  bis 
appointment,  he  came  within  the  description  of  the  statute, 
we  must,  after  verdict,  intend  that  he  had  either  a  gene- 
ral authority  to  take  care  of  the  poor,  or  a  limited  authori^ 
to  have  the  rightful  custody  of  the  books.  The  case  of 
The  King  v.  Everett  is  distinguishable  from  this.  By  tiie 
statute  upon  which  that  information  was  founded,  three 
classes  of  persons  were  authorized  to  seiae  goods,  and  the 
officer  in  that  case  came  within  neither  of  these  dainiet 
The  answer  to  that  case  is,  that  the  defendant  was  there 
charged  with  a  crime,  and  in  a  criminal  case  the  same  in- 
tendment ought  not  to  be  made. 

It  appears  to  us,  that,  on  neither  of  the  grounds,  should 
the  judgment  be  reversed ;  but,  on  the  contrary,  that  it 
should  be — 

Affimed. 
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1829. 


EXCHEQUER  CHAMBER  IN  EQUITY. 


Young,  Clerk  v.  Merchant.  Nov,  12//1. 

JSILL,  by  the  vicar  o(  Layston^  in  the  county  of  Heri^  a  party  setting 
ford^  against  an  occupier,  for  an  account  and  satisfaction  uon*from  vlca- 
of  all  tithes,  great  and  small,  (corn  and  grain  only  except-  "**  ^»'^««  ^^ 

ix    /.  WiT.   ,       ,  ,«^«  J  r       part  of  his  farm, 

ed),  from  Mtchaehnas,  1823.  as  being  the  dc- 

The  defendant  admitted  the  institution  and  induction  of  a  pnory  or  mo- 
the  plaintiff.    That  he  had  been  informed,  and  believed,  SJ^^/J^JJ^hj^h 
that  long  previously  to  the  endowment  of  the  vicarage,  the  were  excepted 
church  and  rectory  of  Layston  were  appropriated  and  be-  ment  of  the 
longed  to  the  priory  of  the  Holy  Trinity  in  London;  and  ;i'^;;,^e,^?hrt'^ 
that  at  the  time  of  the  endowment  of  the  vicarage  of  Lay-  ^»f  ^°«^  ^t«- 

,  .  ,  alJy  '^ere  the 

^ton,  and  lotig  previously  thereto,  the  prior  and  canons  demesne  lands; 
of  the  said  priory  were  seised  of  the  manor  of  Alsmck,  8ufficieni"for 
and  of  the  grange,  or  farm  and  lands  called  Alswick-HaU,  Jjjj'^  the'^rilr 
or  Ahunck'Manor  Grange,  or  Farm,  thereinafter  men-  had  a  manor 
tioned,  save  and  except  forty-seven  acres  and  a  half,  for-  parish;  that,  on 
merly  described  as  forty-nine  acres  and  nineteen  perches  of  mt^teries 
and  three-fourths  of  a  perch,  which  then  formed  part  of  ?***  ^^^^^  *"d 

,  *•  lands  devolved 

the  said  farm,  called  Alswick-Hall,  and  were  thereinafter  to  the  Crown, 
mentioned  to  have  been  purchased  and  added  to  the  said  slme,  together 
grange  or  farm;  and  the  defendant  had  been  informed,  '''th  the  rectory, 

o        o    ^  y  f    vrere  granted  to 

and  believed,  that,  at  the  time  of  the  endowment  of  the  persons  under 
vicarage,  the  said  grange  or  farm  called  Alswick-Hall,  fendant  claimed 
with  the  exception  of  the  forty-seven  acres  and  a  half,  or  uii^defendam's 
forty-nine  acres  and  nineteen  perches  and  three- fourths  of  &rm  was  known 

by  the  name  of 

a  perch,  formed  part  of  the  demesne  lands  of  the  priory ;  the  Manor 
and  that,  in  the  endowment  of  the  vicarage  o{  Layston  of  itwafinsUted'' 

meant  the  de- 
mesne lands : 
and,  therefore,  where  a  defendant  set  up  such  an  exemption,  but  did  not  actually  prove  that  his  lands 
were  the  demesne,  and  there  was  evidence  of  the  receipt  for  a  century  past  of  a  composition  for 
tithes  for  the  farm  in  question,  though  alleged  by  the  defendant  to  be  paid  for  a  part  of  the  farm 
only,  which  he  admitted  not  to  be  demesne  lands :— The  Court  decreed  an  account,  with  costs. 

VOL.  III.  1  I 


r. 
Merchant. 


i6d  CASES  rN  tME  EXCHEQUER, 

Exeh.  Ch.  In  Eq,  the  vicarial  tithes  of  the  said  parish ,  the  demesne  lands  of 
^  ^^  ^  the  said  priory  within  the  same  were  specially  excepted 
YouNo  out  of  such  endowmenti  so  as  not  to  be  made  subject  to 
the  payment  of  such  vicarial  or  small  tithes;  and  the  de- 
fendant, thereforci  denied,  to  the  best  of  his  knowledge 
and  belief,  that  the  plaintiff,  as  vicar,  was,  by  endowment, 
prescription,  or  any  other  means,  entitled  to  the  tithes  of 
all  or  any  titheable  matters  or  things  whatsoever,  yearly 
growing,  renewing,  arising,  and  increasing,  in  or  upon  the 
said  grange  or  farm  and  lands  of  if  &imcii:  aforesaid,  except 
the  said  forty-seven  acres  and  a  half,  or  forty-nine  acres 
and  nineteen  perches  and  three-fourths  of  a  p^rch,  or  any 
lands  whatsoever  which,  at  the  time  of  the  said  endowment, 
were  part  of  the  demesne  lands  of  the  said  priory,  no 
tithes  or  composition  for  tithes  having  been  paid  at  asy 
time  to  the  knowledge  or  belief  of  the  defendant,  except 
for  the  said  forty-seven  acres  and  a  half,  or  forty-nine 
acres  and  nineteen  perches  and  three-fourths  of  a  perch, 
and  except  also  as  thereinafter  mentioned,  for  or  in  re- 
spect of  the  said  grange,  or  farm  and  lands,  or  any  part 
thereof. 

The  defendant  admitted  his  occupation  of  a  farm  and 
lands  called  or  known  by  the  name  of  AUwiei^Manor 
Grange,  or  Farm,  or  AUmck-Hall,  being  the  manor, 
grange,  or  farm  and  lands  thereinbefore  mentioned;  and 
that  so  much  of  the  said  farm  as  was  situate  within  the 
said  parish  of  Layston,  or  the  titheable  places  thereof, 
consisted,  (including  the  site  of  the  farm-house  and  build- 
ings, and  the  yard  and  garden),  of  283  acres  or  thereabouts; 
and  that  the  whole  of  the  said  S83  acres  or  thereabouts, 
with  the  exception  of  the  aforesaid  forty-seven  acres  and 
a  half,  or  forty-nine  acres  and  nineteen  perches  and  three- 
fourths  of  a  perch,  at  the  time  of  the  endowment  of  the 
said  vicarage,  were  part  and  parcel  of  the  said  grange,  or 
farm  and  lands,  called  AUmck-HaU^  or  AUwiet-Mamor 
Grange,  or  Farm,  and,  at  the  time  last  aforesaid,  were  part 
of  the  demesne  lands  of  the  said  priory,  and  therefore  not 
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subject  to  the  payment  of  tithes  to  the  plaintiflTas  vicar  of  ^'f*-  c%.  »»£<?. 
the  said  parish.  ^ 

That,  in  the  23rd  year  of  King  Henry  the  8th,  the  then  Youno 
prior  of  the  monastery  or  priory  of  the  Holy  Trinity,  or  merchant, 
Christ  Churchy  in  London,  and  the  canons  of  the  same 
house,  by  deed,  under  their  conventual  seal,  gave  and 
granted  unto  the  said  King  Henry  the  8th,  his  heirs  and 
successors,  all  the  said  monastery  and  priory,  and  all  lands, 
tenements,  and  hereditaments  thereto  belonging;  which 
said  deed  was  afterwards  confirmed  by  an  act  of  Parliament 
passed  in  the  25th  year  of  the  reign  of  the  said  King 
Henry  the  8th;  and  that,  at  the  time  of  such  grant  or  sur- 
render as  aforesaid  by  the  said  prior  and  canons  of  all 
their  possessions  to  the  said  King  Henry  the  8th,  the  said 
manor,  and  the  said  grange,  farm,  and  lands  of  Ahwick 
respectively,  except  the  said  forty-seven  acres  and  a  half, 
or  forty-nine  acres  and  nineteen  perches  and  three-fourths 
of  a  perch,  belonged  to  and  formed  part  of  the  demesne 
lands  of  the  said  priory,  and  passed  by  the  said  grant  or 
surrender  to  the  said  King  Henry  the  8th,  and  were  after- 
wards granted  by  him  to  one  Thomas  Gray;  and  that 
afterwards,  and  in  or  about  the  year  1581,  the  same  be- 
came the  property  of  one  John  Crouch,  to  whom  they  were 
conveyed  in  fee;  and  that  the  said  John  Crouch,  in  or 
about  the  year  1587,  purchased  the  said  forty-seven  acres 
and  a  half,  then  called  forty-nine  acres  and  nineteen 
perches  and  three-fourths  of  a  perch,  of  one  Michael  Har- 
ris and  Margaret  his  wife,  by  whom  the  same  were  con- 
veyed to  him  in  fee;  and  the  said  forty-seven  acres  and  a 
half  or  forty-nine  acres  and  nineteen  perches  and  three- 
fourths  of  a  perch  became  annexed  to  the  said  grange,  or 
farm  and  lands,  called  Alswick-Hall;  and  that  the  said 
grange,  or  farm  and  lands,  including  the  said  forty-seven 
acres  and  a  half,  or  forty-nine  acres  and  nineteen  perches 
aqd  three-fourths  of  a  perch,  by  divers  conveyances,  acts, 
and  assurances  in  the  law,  became  the  property  of  John 

Ii2 
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Exck,  Ch.  in  Eq.  Archer  HombUm^  Esq.,  under  whom  the  defendant  held 

J  '  ^     the  said    farm,  called  Alswick-Hall,  or  AUwict-Mamr 

YooNo        Grattge,  or  Farm;  but  that,  under  and  by  virtue  of  an 

Mbbchamt.     act  for  inclosing  certain  lands  in  the  parish  of  Great  Hor- 

mead,  and  the  powers  thereby  given  to  the  commbsioners 

to  make  exchanges,  some  pieces  or  parcels  of  land,  as  well 

of  the  sud  forty*seven  acres  and  a  half,  or  forty-nine  acres 

and  nineteen  perches  and  three-fourths  of  a  perch,  as  of 

the  other  parts  of  the  sud  grange  or  farm,  were  taken 

therefrom,  and  other  allotments  made  in  lieu  of  or  in  ex-> 

change  for  the  same. 

The  defendant  admitted  his  perception  of  dtheable 
matters,  and  that  the  plaintiff  was  entitled  to  the  tithes  of 
certain  of  the  said  titheable  matters  and  things,  that  is  to 
say,  to  such  of  the  said  titheable  matters  and  things  as 
were  growing,  renewing,  arising,  or  increasing  upon  so 
much  and  such  part  of  the  lands  situate  in  the  aaid  parish 
of  Laystan,  in  the  occupation  of  the  defendant,  as  were 
not  part  of  the  demesne  lands  of  the  said  priory  at  the 
time  of  the  endowment  of  the  siud  vicarage,  and  consisting 
of  forty-seven  acres  and  a  half,  or  forty-nine  acres  and 
nineteen  perches  and  three-fourths  of  a  perch,  or  the 
lands  given  in  exchange  for  some  part  thereof  as  afore- 
said; but  in  regard  to  the  tithes  of  the  said  titheable  mat- 
ters and  things  growing,  arising,  or  increasing  upon  the 
remainder  of  the  sud  grange,  or  farm  and  lands,  and  which, 
at  the  time  of  the  said  endowment,  were  part  of  the  de- 
mesne lands  of  the  said  priory,  the  defendant  insisted,  that 
the  plaintiff  had  no  right  or  title  thereto,  or  to  have 
the  same  set  out  and  rendered  to  him,  the  said  demesne 
lands  having  been  exempted  by  the  terms  of  the  endow- 
ment from  the  payment  of  vicarial  tithes. 

The  defendant  then  stated,  that  upon  his  first  entering 
into  the  occupation  of  his  farm,  in  1804,  a  composition  was 
paid  by  him  to  the  vicar  for  his  tithes,  which  composition 
the  defendant  understood  to  be  payable  in  respect  of  all 
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his  landsj  except  the  demesne  lands,  and  that  he  continued  ^'c/*-  a.m  Eq. 
to  pay  such  composition  until  the  year  1820:  that,  in  the  ^  ^ 

year  1821 ,  the  plaintiff  demanded  a  larger  compo9ition,  as  Youno 
a  composition  for  the  tithes  of  all  the  defendant's  lands,  mercuant. 
including  the  demesne  lands,  and  which  the  defendant 
consented  to  pay,  upon  the  express  understanding,  that, 
if  it  should  turn  out  that  only  part  of  the  lands  was  liable 
to  tithes,  the  plaintiff*  should  return  the  over-payment. 
That  the  defendant  continued  to  pay  the  increased  com- 
position until  1823,  when  he  received  notice  from  his  land- 
lord not  to  pay  the  same. 

The  defendant  submitted  to  account  to  the  plaintiff*  for 
the  tithes  of  the  other  lands,  except  the  demesne  lands, 
and  claimed  to  set  off*  the  excess  of  the  composition  paid 
by  him  as  before  mentioned,  and  certain  sums,  paid  by 
him  into  the  Consistory  Court  in  a  suit  for  the  tithes,  against 
what  might  be  found  due  to  the  plaintiff*. 

Both  parties  entered  into  evidence* 

The  evidence  on  the  part  of  the  plaintiff^  consisted  of 
parol  testimony  of  reputation,  that  AUwick  was  within 
the  vicararge,  and  Uable  to  the  payment  of  tithes;  and 
vicars'  books,  commencing  about  the  year  1670,  and  con- 
tinued to  the  year  1770,  the  books  containing  an  entry  to 
this  eff*ect : — **  Tithes  for  Alswick"  and  then  followed  the 
sum  received.  The  first  payment  stated,  was  2L  I3s.  In 
1674,  the  payment  appeared  to  be  21.  lOs.,  besides  4(/.  for 
each  lamb.  In  1714,  it  was  SI.  U.  In  1715,  4/.  I4fs.  8d. 
In  1745,  4/.  15s.  Sd.;  and  swine  2«.  6d.  The  sum  then 
Taried  in  several  years,  being  sometimes  more  and  at  other 
times  less,  down  to  1770,  when  it  was  6/.  Vis.  In  the 
subsequent  books  the  sum  was  much  increased* 

The  evidence  on  the  part  of  the  defendant  consisted 
of  an  office  copy  of  a  rental  of  the  manor  of  Comey,  ex- 
tracted from  a  chartulary  of  the  monastery  of  the  Holy 
Trinity,  48  Edward  3rd ;  from  which  it  appeared,  that  many 
lands  and  tenements  in  Alswick  were  held  of  the  manor; 


r. 
Merchant. 


47S  CASES  IN  THE  EXCHEQUER, 

Exck.ch.in  Eq.  and  that  one  William  Oliver  and  Margaret  bis  wife,  paid 
y^_^\^  1  d.  once  in  the  year  for  a  tenement  called  Dawnehalle,  widi 
Young  its  appurtcnanccs.  An  office  copy  of  a  grant  25  Hen*  8, 
from  the  King  to  Sir  Thomas  Audley,  of,  inter  alia^  the 
manor  of  Combury^  and  the  rectory  of  Leistan,  and  all 
messuages,  &c.  in  Combury^  Ijeistonf  and  elsewhere,  par- 
cel of  the  possessions  of  Christ  Church,  London.  An 
office  copy  of  a  grant  26  Hen.  8,  to  the  same  Sir  7%oma# 
Audley^  of  all  messuages,  tithes,  &c.,  which  the  late  prior 
of  Christ  Church  had  in  Combury,  Leiston,  &c. 

The  defendant  also  produced,  among  other  antient 
deeds,  a  conveyance,  26th  September,  16  Elist.  (1574), 
from  John  FeUon  and  his  wife,  to  fFiUiam  Ayloffe  in  fee,  of 
the  reversion  of  a  messuage,  and  certain  lands  called  Als- 
wicke  or  Doumeshall,  and  a  conveyance,  25th  May,  24£fis., 
1582,  from  William  Ayloffe  and  his  wife,  of  the  same 
premises,  to  John  Crouch  in  fee.  A  grant,  25  EUz.,  from 
Lord  Thomas  Howard,  son  and  heir  of  Lady  Margaret, 
daughter  and  heir  of  Thomas,  late  Lord  Audley,  to  John 
Crouch,  of  the  manor  of  Combury  and  the  rectory  of 
Leiston.  A  conveyance,  10  March,  30  EUz.,  1587,  from 
Harrys  and  wife  to  John  Crouch  in  fee,  of  certain  parcels 
of  land,  containing  forty-nine  acres  nineteen  poles  and 
three-quarters,  situate  in  Leyston,  Hormead,  Wydgdl, 
and  AlswicL  An  inquisitio  post  mortem,  4  James  1,  by 
which  John  Crouch  was  found  to  have  died  seised  of  the 
manor,  mansion-house,  or  farm,  called  or  known  by  the  name 
or  names  of  Alswick  and  DoumeshaU,  then  lately  pur- 
chased of  William  Ayloffe,  Esq.,  and  of  the  manor  of 
Cornbury,  and  the  rectory  of  Leiston,  and  advowson 
of  the  vicarage,  and  the  chapel  of  Alswick,  then  lately 
purchased  of  Thomas  Lord  Howard.  The  lands  con- 
veyed by  Harrys  and  wife  were  also  mentioned  in  this 
inquisition. 

The  defendant  also  gave  in  evidence  a  paper  writing, 
which  he  proved  to  have  been  delivered  by  the  plaintiff  to 
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the  steward  of  the  defendant's  landlord  as  the  endowment  Exch.  Ch.  in  Eq. 

1829 
or  the  foundation  of  the  vicar's  title  to  the  tithes  of  the 

vicarage,  including  AUwick;  such  paper  writing  purport- 
ing to  be  a  copy  of  the  original  endowment  of  the  vicarage 
otLaysion,  taken  out  of  Netocourfs  Parochial  History 
of  the  Diocese  of  London  (a)* 

The  defendant  also  examined  several  witnesses,  to 
prove  the  boundaries  of  the  farm,  and  the  reputation  that 
no  small  tithes  were  payable  for  it,  except  for  the  forty- 
nine  acres. 


Mr.  Jervis,  and  Mr.  IWriier,  for  the  plaintiff,  relied  on 
the  perception  by  the  vicar,  for  a  century  past,  of  a  pay- 
ment for  the  tithes  of  Alswick^  as  evidenced  by  the  re- 
ceipts. 

Mr.  Boteler,  and  Mr.  Blenman,  for  the  defendant,  in- 
sisted, that  the  instrument  which  the  plaintiff  had  sent  to 


{a)  The  following  is  a  copy  of 
the  document: — "To  all  the  sons 
of  our  holy  mother  the  church, 
Bickard,  by  divine  mercy,  minister 
of  the  church  of  London,  wisheth 
salvation  in  the  Lord :  It  is  the  ob- 
ject of  our  episcopal  duty  not  only 
to  cherub  more  favourably  religious 
persons,  but  also  their  possessions 
and  goods,  whereby,  in  the  service 
of  God,  they  may  more  amply 
be  sustained ;  and  to  con6rm  and 
strengthen  them  by  authentic  in- 
struments; wherefore  we  being 
mindful  of  the  religion  and  decency 
of  behaviour  of  our  beloved  sons  in 
Christ  the  canons  of  the  Holy  Tri- 
nity, London,  and  following  the 
footsteps  of  G.,  Bishop  of  London, 
our  predecessor,  the  church  of  Lef- 
ston  church  (^Leyston),  with  its  ap- 
purtenances, to  them  by  Hugh 
Tricket  granted,  and  by  authority 


of  our  aforesaid  predecessor  con- 
firmed, as  in  their  charters,  which 
we  have  inspected,  manifestly  ap- 
pears, to  have  to  them,  and  perpetu- 
ally to  be  possessed,  we  do  grant, 
and  by  the  episcopal  authority  in 
which  we  preside,  we  do  confirm, 
appointing,  that,  for  the  more  ample 
sustentation  of  the  house  and  ca- 
nons, they  shall  have  and  convert  all 
the  tythes  of  sheaves  (garbarum) 
to  their  proper  uses;  and  the  per- 
petual vicar,  whosoever  he  may  be, 
upon  the  presentation  of  the  ca- 
nons that  shall  minister  in  the  same 
church,  shall  have  for  his  support 
all  other  tythes,  (except  of  their 
demesnes),  and  all  obventions  to 
the  church  appertaining,  and  the 
free  land  of  the  church,  with  the 
houses  and  rents  of  men  holding 
the  same  free  land.** 


74 


CASES  IN  THB  EXCHEQUER, 


r. 
Merchant. 


arc*.  ch.mEq,  the  defendant's  lessor  at  the  endowment,  shewed  that  he 
J  '  ^  was  not  entitled  to  the  tithes  of  the  demesne  lands  of  the 
YuuNo  priory.  That  the  fann  of  the  defendant,  with  the  excep- 
tion of  the  forty-nine  acres,  comprised  the  demesne,  could 
not  be  doubted ;  the  farm  being  distinguished  as  AUwick- 
Manor- Grange  {a\  and  being  proved  by  the  documents  in 
the  cause  to  have  been  part  of  the  possessions  of  the 
priory.  That  the  amount  of  the  sum  paid  for  tithes  shew- 
ed that  it  was  paid  for  the  forty<4iine  acres,  and  not  for  the 
entire  farm. 


Lord  Chief  Baron* — The  plaintiff  is  the  vicar  of 
Lajfston,  in  the  county  of  Hertford.  The  bill  is  brought 
for  all  tithes,  except  com  and  grain,  of  a  farm  within  that 
parish^  called  Alswick^Grange  or  Manor^Farm.  The 
plaintiff  proves  that  he  is  vicar,  and  proves  also  the  de- 
fendant's occupation. 

The  defendant  contends,  that  the  vicar  of  the  parish  is 
not  entitled  to  the  vicarial  tithes  of  the  farm  occupied  by 
him,  because,  as  he  alleges,  though  the  vicar  may  have 
been  endowed  by  general  words  of  the  tithes  of  the  parish, 
saving  only  corn  and  grain,  yet,  that  the  general  words  by 
which  he  was  so  endowed  were  further  limited,  by  the  ex- 
ception of  all  the  demesnes  of  a  monastery  to  which  thb 
benefice  was  appropriated. 

The  general  principles  applicable  to  cases  of  this  de- 
scription are  too  trite  to  be  mentioned.  A  vicar,  having 
no  common  law  right,  must  shew,  either  an  endowment, 
or  a  usage  from  whence  an  endowment  may  be  mferred. 


(a)  Grange,  accordiDg  to  Wkar^ 
ton,  is  strictly  and  properly  the 
farm  of  a  monastery,  where  the  re- 
ligious deposited  tlieir  com;  but, 
according  to  Lindwood^  it  is  a  house 
or  building  not  only  where  corn  is 
laid  up,  as  bams  be,  but  also  where 
there  are  stables  for  horses,  stalls 
for  oxen  and  other  cattle,  sties  for 


hogs,  and  other  things  necessary 
for  husbandry.  Grange  est  m 
huys  ou  fcrwy  non  soiemeni  pour 
le  reposer  de  frumenty  <m  annul  m- 
ter  tort  de  grain^  mats  iitrxi,  edifices 
pur  garons,  pores,  hafs,  S^c,,  et  per 
Ic  grant  de  un  grange,  tieb  iieus 
passeront, — Termcs  de  la  Ley. 
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entitling  Kim  to  the  tithes  in  question.     In  this  case,  an  Ejrch.Ch.iHEq 
endowment  is  mentioned,  but  I  understand  it  to  be  taken     v*.....^^!^ 
from  a  printed  history  of  the  diocese  of  London^  and  I  am        Youno 
not  apprised  that  any  copy  is  produced  from  any  eccle-     merchant. 
siastical  repository,  affording  legal  evidence  of  such  a 
document.     The  secondary  evidence,  the  usage,  however, 
it  is  said,  renders  this  deficiency  of  less  importance,  as  it 
shews  the  actual  receipt  of  the  small  tithes  of  the  parish, 
and  even  points  particularly  to  the  small  tithes  of  the  farm 
in  question.     If  this  be  true,  it  will  impose  upon  the  de- 
fendant the  necessity  of  establishing  his  exemption. 

There  appears  to  me  to  be  quite  sufficient  evidence  of 
the  receipt  of  tithes.  In  fact,  it  is  not  denied.  It  is  not 
disputed,  that  certain  sums  of  money  were  paid  to  the 
vicar  for  tithes  of  this  farm,  and  that  the  evidence  car- 
ries this  back  habitually  as  far  as  the  commencement  of 
the  last  century.  The  evidence  consists  of  vicar*s  books. 
[His  Lordship  then  noticed  the  entries  in  the  books.']  It 
appears  that  at  a  late  period  a  much  larger  sum  was  paid ; 
but  as  this  payment  was  made  after  the  question  was  fore- 
seen, and  upon  condition  that  it  should  not  affect  the 
right,  the  fact  cannot,  with  justice  and  propriety,  be  used 
in  the  argument  on  either  side. 

The  circumstance  in  these  entries,  which  the  course  of 
reasoning  in  the  cause  renders  it  important  to  recollect,  is, 
that  these  are  all  entries  for  the  tithes  of  the  farm  of  Als- 
wick  in  general  terms,  without  there  being  in  any  one  in^ 
stance  any  allusion  to  a  division  of  the  farm,  or  any  hint 
that  the  sums  paid  were  for  the  tithes  of  any  particular 
portion  of  it.  At  first  sight,  therefore,  no  man  could 
doubt  that  the  vicar  was  entitled  to  the  tithes  for  which 
these  sums  were  paid,  in  other  words,  to  the  tithes  of 
Alswick. 

In  order  to  get  rid  of  this  conclusion,  the  defendant 
says,  that  there  are  forty-nine  acres  or  thereabouts  of  this 
farm  which  are  held  by  a  different  title  from  the  rest,  but 
which  pass  under  the  same  name,  of  which  he  admits 
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Merchant. 
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Exch,Ch.iHEq.  the  tithcs  are  due  to  the  vicar,  and  for  which  alone  he 
J  '  ^  avers  the  composition  was  paid.  It  does,  in  my  opinion. 
Young  sufficiently  appear,  that  the  defendant's  lessor  has  forty- 
nine  acres  held  under  a  title  differently  deduced  from  the 
rest,  and  which  is,  in  name,  united  with  the  rest.  But 
this  does  not  prove  that  the  money  was  paid  for  the  tithes 
of  that  portion  of  the  farm  only.  If  this  had  been  proved 
aliufKle,  it  would  have  accounted  for  the  singularity.  Of 
itself,  it  affords  no  evidence  whatever  of  such  a  severance. 
Now,  I  cannot  find  any  where  upon  the  record,  or  in  any 
document  which  has  been  produced,  the  least  intimation 
of  this  important  circumstance.  All  the  evidence  respect- 
ing the  actual  payments  leads  to  a  different  conclusion,  and 
proves,  that  the  payments  were  made  for  the  whole  farm. 
The  possibility  that  it  might  be  otherwise,  does  not  esta- 
blish the  fact,  that  it  was  otherwise;  and  upon  this  occa- 
sion, it  is  incumbent  on  the  defendant  to  establish  the 
fact. 

It  seems  to  me,  therefore,  established,  that  tithes  have 
been  regularly,  in  the  form  of  a  composition,  paid  for  this 
farm  for  more  than  100  years.  Not  only,  therefore,  does  the 
defendant  fail  in  establishing  a  point,  the  most  important 
for  his  cause,  but  the  contrary  of  that  point  is  establbhed 
against  him.  He  has  not,  in  support  of  the  antient  title, 
on  which  he  founds  his  exemption,  that  usage,  in  favour  of 
which,  it  is  the  wise  practice  of  all  Courts  to  presume  from 
old  deeds  where  they  afford  it  any  colour,  whatever  is  ne- 
cessary to  givb  it  a  legal  commencement  and  continuance. 
A  defendant  cannot  be  placed  in  more  difficult  circum- 
stances. 

I  will  now  turn  my  attention  to  the  question  on  the  title. 
It  has  been  supposed,  that  the  title,  on  examination,  will 
defeat  the  inference  to  be  drawn  from  the  long  usage. 
The  proposition,  on  the  part  of  the  defendant,  is,  that  the 
endowment  excepts,  from  the  donation  of  the  small  tithes, 
the  tithes  of  the  demesnes  of  the  priory,  or  the  monastery. 
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or  by  whatever  other  name  the  Ecclesiastical  Corporation  Kxch.  ch.  in  E 
was  known :  that  this  farm  was  the  demesne  referred  to     ^     ^^     ^ 
in  the  endowment;  and  the  conclusion  is,  that  the  vicar  is        young 
not  entitled  to  the  tithes  of  this  farm.  Merchant. 

The  endowment  is,  in  evidence,  in  a  very  questionable 
shape.  It  is  produced  as  having  been  given  to  the  agent 
of  the  defendant's  landlord  by  the  plaintiff  as  his  title  to 
the  tithes.  There  is  no  copy  of  any  record  that  I  can 
find.  The  paper  is  made  evidence  by  a  sort  of  argumentum 
ad  hominem.  I  will,  however,  consider  it.  The  language 
of  it  imports  that  which  is  contended  by  the  defendant.  It 
is  in  these  words,  as  translated: — ''  The  house  and  canons 
shall  have  and  convert  all  the  tithes  of  sheave's  to  their 
proper  uses;  and  the  perpetual  vicar  shall  have  for  his 
support  all  other  tithes,  except  of  these  demesnes,  and  all 
obventions  to  the  church  appertaining.*'  lam  not  informed 
of  the  date  of  the  supposed  endowment.  But  I  find  no- 
thing in  the  documents  which  renders  this  circumstance 
important.  The  question  upon  this  part  of  the  case  must 
be,  whether  it  appears,  that,  at  the  time  of  the  endowment, 
these  lands  were  the  demesnes  of  the  priory.  This  is  a 
question  of  fact. 

I  must  again  repeat,  that  this  case,  on  the  part  of  the 
defendant,  is  defective  in  one  of  the  most  important  par- 
ticulars, viss.  a  modern  usage  corresponding  with  his  po- 
sition :  as,  on  the  one  hand,  the  fact  would  have  justified  the 
usage,  and  accounted  for  it;  so,  on  the  other,  the  usage 
in  its  turn  would  make  the  fact  more  probable ;  would  give 
weight  to  slight  circumstances  tending  to  prove  it ;  and  a 
favourable  construction  to  loose  and  doubtful  phrases  in 
the  antient  instruments.  But,  the  usage  here  is  not 
favourable  to  the  defendant.  On  the  contrary,  it  is  ad- 
verse to  him.  I  am  not  able  to  collect  from  the  instru- 
ments any  thing  to  supply  this  deficiency.  The  demesnes 
of  the  manor  are,  according  to  the  best  glossaries,  the  lands 
in  the  actual  occupation  of  the  monastery  for  their  suste- 
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'  ^     circumstancesy  receive  a  larger  interpretation.    But  I  can- 

YouKo        not  find  any  evidence  that  they  were  at  any  time  the  pro- 
Mer«.ant.     perty  of  the  priory. 

Without  entering  into  any  detail,  for  which  indeed  the 
materials  have  not  been  furnished  to  me,  I  assume,  in  fa- 
vour of  the  defendant,  that  his  landlord  can  shew  a  title 
to  the  farm  in  question  from  and  under  John  Crouch. 

What  John  Crouch  had,  is  collected  from  the  inquisitio 
post  mortem,  of  the  4th  year  of  James  the  1st,  about 
1607.  From  that  document,  it  is  to  be  collected,  that  he 
was  seised  of  the  manor,  mansion-house,  and  &rm,  called 
AUwict  and  DoumeshiM,  within  the  parishes  and  fields  of 
Leyston,  Alswick,  Great  Hormead,  WestmiU,  and  Buut- 
ingford,  then  lately  purchased  by  Crouch  of  William 
Ayloffe  and  AUce  his  wife.  And  further,  that  he  was 
seised  of  the  manor  of  Combury,  with  divers  lands  and 
hereditaments,  in,  among  other  places,  Leyston  and  AUwicky 
and  the  rectory  of  Leyston,  with  all  the  tithes  of  grain  in 
those  places  to  the  rectory  of  Leyston  appertaining,  which 
he  had  then  lately  purchased  of  Lord  Thomas  Howard, 
at  that  time  Earl  of  Suffolk,  and  Lady  Catherine,  his  wife. 
There  is  then  also  mention  of  the  forty-nine  acres,  as  pur- 
chased of  one  Harris  and  Margaret,  his  wife.  There  is 
nothing  in  this  document  to  shew  that  this  farm  was  de- 
mesne of  the  priory.  It  mentions  only,  that  it  was  pur- 
chased of  WiUiam  Aykffe,  and  Alice,  his  wife  I  am  fur- 
nished, not  with  these  deeds  from  Ayloffe,  but  with  ab- 
stracts of  them.  And  as  no  copies  of  the  deeds  are  sent 
me,  I  presume,  copies  would  not  have  furnished  any  more 
information  material  to  the  point,  than  I  can  collect  from 
the  abstracts. 

[His  Lordship  then  referred  to  the  conveyances  of  the 
16th,  24th,  and  30th  years  of  Queen  Elizabeth.] 

These  are  the  whole  of  the  documents  which  mention 
tliis  farm  distinctly.     The  title  goes  no  farther  back  than 
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this  William  Ayloffe^  and  to  the  1 6th  of  Eliz.^  and  it  is  Exch.Ch.inEq. 
not  in  any  degree  connected  with  the  priory,  much  less  '  ^ 

does  it  afford  any  evidence  that  the  farm  was  demesne  of       Youno 

the  priory.  Merchant. 

There  is  in  evidence  another  class  of  documents,  which 
trace  clearly  the  title  of  the  premises  to  which  they  relate 
from  the  priory,  and  in  the  usual  way  through  the  Crown, 
to  this  John  Crouch.  The  defect  of  the  argument  founded 
on  them  is,  that  they  do  not  clearly  refer  to  this  farm, 
Alsteickf  still  less  do  they  refer  to  it  as  demesne  of  the 
priory;  and  this  construction  deriving  no  support  from 
modem  usage,  there  is  nothing  to  warrant  it. 

The  inquisitio  post  mortem^  already  stated,  finds  that 
Crouch  was  seised. 

The  grants  to  Sir  T7iom(M  Audley  sufficiently  establish 
that  a  considerable  portion  of  the  possessions  of  the  prior 
and  monastery  were  granted  to  Sir  Thomas  Audley ^  and, 
therefore,  as  Crouch  claimed  under  him)  would  have  sup- 
ported any  possession,  which  Crouch  appeared  actually  to 
have  had,  under  colour  of  that  title. 

An  earlier  document  furnishes  sufficient  ground  for  the 
description  in  the  grant  to  Sir  Thomas  Audley^  of  the 
premises  therein  contained,  as  having  been  the  possessions 
of  the  prior  and  monastery.  It  is  a  charter  of  1 1  Hen.  3, 
that  is,  of  the  year  1SS7,  confirming  to  the  prior  and 
canons,  the  land  of  Comer a^  the  church  o(  Lefston-church, 
and  the  cha,^\  of  Alswicb.  None  of  the  documents,  sepa- 
rately, nor  all  together,  shew,  that  the  farm  called  Alswick 
*  was  the  demesne  of  the  prior  and  monastery  at  any  time, 
either  at  the  dissolution  or  endowment.  I  have  said,  that 
the  deeds  which  distinctly  specify  the  farm,  do  not  mention 
the  monastery,  and  they  are  prior  in  point  of  time  to  those 
from  Lord  Thomas  Howard^  under  which  it  is  now  sought 
to  cover  the  farm  in  question.  These  last  are  so  loose  and 
general,  that  no  reliance  can  be  placed  upon  them;  and 
the  construction  sought  to  be  put  upon  them  is  rather  con- 
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Exch,Ch.inEq.  trodicted  than  supported  by  every  instrument  collateral  or 
^     subsequent  to  them. 
YouNo  I  have  not  as  yet  nodced  a  document,  which,  I  presume, 

Merciiant.  is  supposed  to  be  material.  It  is  a  rental  of  the  manor  of 
Comef/y  of  48  Ed.  3,  that  is,  of  the  year  1375.  It  men- 
tions, as  held  of  the  manor  by  one  JFiUiam  Oliver,  and 
Margaret  his  wife,  a  tenement,  called  Dawnhall,  at  a  rent 
of  Id.  The  farm  in  question  is  called  Downhall,  and  this, 
no  doubt,  is  some  evidence  that  this  tenement  was  within 
the  manor  of  Comey,  but  certainly  is  no  evidence  that  it 
was  the  demesne  of  the  lord.  It  has,  so  far  as  it  has  any 
effect,  a  contrary  tendency,  because  it  is  stated  to  be  in 
the  tenure  of  strangers,  at  a  small  rent. 

I  have  now  noticed  all  the  documents  that  have  been 
given  in  evidence.  It  is  an  ungrateful  task  to  state  deeds 
and  instruments  only  for  the  purpose  of  shewing  that  they 
prove  nothing.  I  have  done  so  upon  this  occasion,  lest  it 
should  be  apprehended  that  I  had  overlooked  them.  I 
have  examined  them  with  all  the  attention  in  my  power, 
and  I  have  arrived  at  the  conclusion,  that  the  defendant 
has  failed  entirely  in  establishing  his  case. 

It  will  be  recollected,  that  he  is  bound  to  prove  the 
farm  of  Alswick  to  have  been  the  demesnes  of  the  prior 
and  monastery,  and  that  no  one  circumstance  proves  it: 
but  that  the  weight  of  the  evidence  is  the  other  way. 

The  case  has  been  presented  in  an  aspect  somewhat 
different  from  that  I  have  been  now  discussing.  I  have 
examined  whether  this  farm  was  exempted  from  the  en- 
dowment on  the  vican  It  is  said,  that  the  whole  tithes  ' 
arising  from  the  farm  belong  to  the  impropriator,  who  may 
be  the  lessor  of  the  defendant,  or  some  other  person.  This 
is  but  a  different  way  of  putting  the  same  question.  If  the 
farm  now  called  Alstoick  were  the  demesne  of  the  manor, 
the  vicar  was  not  endowed  of  any  tithes  arising  from  it, 
and,  as  a  necessary  consequence,  they  remained  in  the  im- 
propriator, conjoined  to  the  impropriation,  and  the  grants 


MICHAELMAS  TERM,  10  GEO.  IV.  481 

of  the  rectory  would  pass  them  to  the  person  to  whom  the  ^<'*-  ^*- ««  Eg. 

1829. 
rectory  was  granted.     It  is  manifest  that  the  same  fact,  viz.  ^ 

these  being  the  demesnes  of  the  prior,  is  as  essential  to        Young 
shew  that  the  tithed  remained  in  the  rector  at  the  moment  of    merchant. 
the  endowment,  as  it  is  to  shew,  that  they  did  not  pass  to 
the  vicar.     It  is,  in  truth,  the  same  question,  and  the  de- 
fendant failing  in  one,  &il8  for  the  same  cause  in  the  other. 

I  think,  therefore,  that  the  plaintiff  is  entitled  to  the 
account  and  payment  prayed  by  his  bill,  that  is,  to  an  ac- 
eount  of  all  small  tithes  arising  from  the  farm  since  the 
29th  of  October,  1823,  and  to  payment  of  what  shall  ap- 
pear to  be  due  on  that  account. 

I  see  nothing  in  the  case  to  protect  the  defendant  from 
the  usual  consequence  of  a  decree  against  him,  the  costs. 
The  decree  must  go  with  costs. 


GOODCHILD  V.  FeNTON. 


Sittingtafter 
Eoiter  Term. 

June  tdih. 


ENRY  WATSON,  by  his  will,  dated  22nd  August,  Under  a  bequest 
1767,  after  certain  specific  bequests,  gave  and  bequeathed  for  life,  and  after 
unto  Sarah  Goodchild  the  interest  money  of  1000/.,  which  ^^  Jj^^^^- 
he  had  in  the  3/.  per  cent.  Consolidated  Annuities  in  the  tor's  great 
Bank  o{  England,  for  and  during  her  natural  life;  and  he  share  and  share 
directed  his  executrix,  immediately  after  his  decease,  to  ^I'^^^l^ 
take  out  of  the  hands  of  Francis  Hall,  of  Nottingham,  the  '*«  <'««  rfd*» 

detUhf  but,  that 

200/.  principal,  which  he  lent  him,  with  all  the  interest  they  should  not 
due  thereon,  and  with  the  same  sum  to  purchase  an-  ^thecapiuftm 
unities  in  the  Bank;  and  the  interest  monies  which  this  theyarrired  at 

twenty-one. 

should  produce,  he  gave  Hkewise  to  her  for  her  natural  But,  tfany  one, 

life;  and  after  the  decease  of  the  said  Sarah  Goodchild,  children  thouid 

he  gave  and  bequeathed  the  1000/.  in  the  annuities  to  ^J^^'^ 

Robert  Hall,  Henry  Watson  Hall,  and  Mary  Hall,  three  <v«  rf  twenty 

one  yeari,  the 
shares  or  part  of 
those  so  dying  should  go  to  B.  and  C,  share  and  share  alike :  Heid,  that  the  attaining  twenty- 
one  was  not  confined  to  the  event  of  surviving  A,f  and,  therefore,  that  on  the  decease  of  one  of 
the  children  in  the  life- time  of  A,  under  twenty- one,  the  share  of  such  child  passed  to  B.  and  C, 
and  did  not  lapse  so  as  to  go  to  the  testator's  residuary  legatee. 

Executor  charged  with  interest  on  dividends  of  stock  received  by  him,  and  kept  at  his  banker's 
with  his  own  money  for  a  number  of  yearsj  instead  of  being  invested  to  accumulate. 
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Exck.  CK  in  Eq.  of  the  children  of  his  grandson,  Henry  Watson  Hatl,  share 
^     and  share  alike,  if  they  were  living  at  the  time  of  Sarak 
GooDcuiLD      GoodchiUTs  decease;  but  his  will  was,  that  they  should 
Fenton.       not  receive  any  part  of  the  said  \000L  till  arrived  at  the 
age  of  twenty-one,  but  that  the  interest  money  which  that 
should  produce,  should  be  laid  out  on  the  three  cfafldren 
by  Frederick  Amelia  Palman,  whom  he  constituted  and 
appointed  trustee  for  them;  but,  if  any  one,  or  all  of  the 
said  children  should  die  before  they  arrived  at  the  age  of 
twenty-one  years,  the  share  or  part  of  those  so  dying  be 
gave  and  bequeathed  to  Thomas  GoodchUd  and  Frederick 
Amelia  Palman,  share  and  share  alike;  and  after  the  de- 
cease of  Sarah  Goodckild,  he  gave  unto  her  son,  Thotmu 
Goodchild,  if  living  at  the  time,  the  annuities  purchased  by 
his  mother  with  the  money  she  received  from  Francis  Hall; 
but,  if  dead,  then  he  gave  it  to  George  Lewis  Palman; 
and  he  constituted  and  appointed  Sarah  Goodchild  soh 
executrix  of  that  his  will ;  and  all  the  rest  of  his  goods, 
chattels,  and  estates  whatsoever  and  wheresoever  he  might 
have,  or  be  entitled  to,  at  the  time  of  his  decease,  he  gave, 
devised,  and  bequeathed  to  Sarah  Goodchild  for  ever. 

The  testator  died  in  1771 ;  and  his  will  was  proved  by 
Sarah  Goodchild. 

The  testator,  at  the  time  of  his  death,  was  possessed  of 
the  funds  mentioned  in  his  will,  and  which  remained  after 
payment  of  his  debts;  and  the  interest  of  such  funds  was 
received  by  Sarah  Goodchild  during  her  life-time. 

Sarah  Goodchild  died  in  December,  1787,  having  made 
a  will,  by  which  she  bequeathed  her  personal  estate  and 
effects  to  the  plaintiff,  and  appointed  certain  executors,  of 
whom  the  defendant  Fenton  was  the  survivor,  who  proved 
her  will,  and  possessed  her  personal  estate,  and  also  the 
estate  bequeathed  by  the  testatdr. 

Henry  Watson  Hall  and  Mary  Hall  survived  Sarah 
Goodchild,  and  each  of  them  received  one-third  part  of 
the  1000/.  stock,  but  Robert  Hall  died  an  infant  in  the 
life*time  of  Sarah  Goodchild. 
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The  bill  was  filed  by  the  plaintiff  as  the  residuary  legatee  ^ch.  ch,  in  Eq. 

o(  Sarah  Goodchild,  and  also  as  the  administrator  of  Tho-     ^ *  > 

mas  Goodchildj  the  husband  of  Sarah  Goodchildf  and  Goodchild 
who  died  in  her  life-time,  against  the  defendant  FetUon  as  fenton. 
the  surviving  executor  of  Sarah  Goodchild,  and  Mary 
Palmafif  as  executrix  o{  Frederick  Amelia  Palman,  claim- 
ing the  whole  one-third  of  Robert  Hall  by  lapse,  as  the 
residuary  legatee  of  Sarah  Goodchild,  or  one  moiety  of  it, 
as  the  administrator  of  Thomas  Goodchild. 

The  defendant,  Fenton,  by  his  answer  submitted  the 
point  to  the  Court,  and  stated  that  the  one-third  of  the 
stock  was  still  standing  in  the  name  of  the  testator, 
Henry  Watson;  and  that  since  the  death  of  Sarah  Good- 
child  he  had  received  the  dividends  thereof,  and  had  from 
time  to  time  paid  the  same,  with  other  monies,  into  the 
hands  of  his  bankers,  and  that  the  same  had  not  been  in-» 
vested  in  the  purchase  of  any  other  stock. 

The  defendant,  Margaret  Palman,  the  administratrix 
o( Frederick  Amelia  Palman,  claimed  a  moiety  of  the  fund. 

In  February,  I804f,  Fenton,  pursuant  to  an  order,  trans- 
ferred the  fimd  into  Court. 

By  the  decree  made  on  the  hearing  of  the  cause,  dated 
7th  May,  1804,  it  was  referred  to  the  Deputy  Remem- 
brancer to  inquire  whether  Robert  Hall  was  dead,  and  if 
dead,  when  he  died,  and  whether  he  had  attained  twenty- 
one. 

Some  difficulty  arising  in  proving  the  death  of  Robert 
Hallf  no  proceedings  were  had  in  the  cause  for  upwards 
of  twenty  years;  during  which  time,  Fenton  not  only  neg- 
lected to  and  accumulate  the  dividends,  but  the  stock  was 
actually  transferred  to  the  commissioners  for  the  reduc- 
tion of  the  national  debt,  as  unclaimed. 

In  1829,  the  plaintiff*  having  discovered  evidence  of 
Robert  Halts  death,  the  Master  made  his  report,  dated 
the  g9th  May,  1829,  by  which  he  certified,  that  Robert 

VOL.  in.  K  K 
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Exch.Ch.iHEq.  Hall,  in  1775,  enlisted  as  a  recruit  in  the  Easi 

'  ^     Company's  serFice,  and  died  on  board  a  vessel  called  the 
OooDCBiLD     Sophia,  on  her  passage  from  Madras  to  Fori  WilUam,  on 
Fenton.       ^^  ^^^^  y^pnV,  1776;  and  that  he  had  not  then  attained 
twenty-one. 

The  suit  having  become  abated  by  the  death  of  Mar^ 
Palman,  a  supplemental  bill  was  filed,  by  which  the  de- 
fendant FindUay,  the  administrator  de  boms  mm  to  Fred* 
erick  Amelia  Palman,  was  brought  before  the  Court. 

The  cause  now  came  on  to  be  heard  for  further  direc- 
tions, and  on  a  petition  that  the  commissioners  for  the  re- 
duction of  the  national  debt  might  restore  the  fund. 

Mr.  Knightf  and  Mr.  Flaiher,  for  the  plaintiff,  con« 
tended,  that  by  the  death  of  Robert  Hall  in  the  Ufe-time 
of  Sarah  Goodciild,  the  bequest  to  him  lapsed,  and  passed 
as  part  of  the  residuary  estate  of  Scarah  GoodckUd  to  the 
plaintiff. 

Mr.  Jervis,  and  Mr.  Ward,  for  the  defendant,  Findlay, 
the  representative  of  Frederick  Amelia  Palman,  claimed 
a  moiety  of  the  fund. 

Both  claimants  insisted,  that,  as  the  defendant/^entfoshad 
continued  to  receive  the  dividends  from  1787  to  1804,  and 
had  kept  them  at  his  banker's,  he  ought  to  be  charged 
with  interest  on  these  dividends.  It  was  also  contended  that 
he  ought  to  be  charged  with  the  loss  sustained  by  hia  sub- 
sequent neglect,  and  to  be  visited  with  costs.  And  Dretes 
V.  Townsend  (a),  and  Ex  parte  Townsend  (£),  were  cited. 

Mr.  Treslove,  for  the  defendant  Fentom* 

Mr.  Wray,  for  the  commissioners  for  the  reduction  of 
the  national  debt. 


(a)  1  Cox,  50.  ih)  15  Ves.  470. 
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Lord  Chief  Baron. — I  can  find  no  distinct  inten-  Exch.ch.inEq. 

1829 

tion  expressed  by  the  testator,  if  any  such  he  had.     The     ^  '  ^ 

safer  course^  therefore,  in  this  case  will  be,  to  adhere  to  Goodcuild 
the  legal  sense  of  the  words.  The  gift  is  to  Sarah  Good-  fenton. 
child  for  life ;  and  after  her  decease,  to  three  of  the  chil- 
dren of  the  testatCMr's  grandson,  Henry  Watson  Hall, 
share  and  share  alike,  if  they  were  living  at  the  time  of 
Sarah  GoodchiUCs  decease ;  and  the  testator's  will  was,  that 
they  should  not  receive  any  part  of  the  principal  till  they 
attained  twenty-one.  He  then  proceeds,  but  if  any  one  or 
all  of  the  said  children  should  die  before  they  arrive  at 
the  age  of  twenty-one  years,  the  shares  or  part  of  the  de- 
ceased, he  gives  to  Thomas  Goodchild  and  Frederick 
Amelia  Pabnan,  share  and  share  alike.  The  natural  effect 
of  this  would  be,  to  give  the  three  children  oi  Henry  Watson 
Hall  vested  interests  in  the  stock,  on  their  respectively 
attaining  twenty-one ;  but  in  case  of  the  death  of  any  or 
either  of  them  under  twenty-one,  the  shares  of  them  so 
dying  would  go  to  Thomas  Goodchild  and  Frederick 
Amelia  Palman*  And,  according  to  this  construction,  it 
would  only  be  necessary  to  inquire  when  they  died,  with  a 
view  of  ascertaining  whether  any  of  them  died  under 
twenty-one.  But  it  is  desired  to  introduce  another  term, 
rur*  '^ surviving  Sarah  Goodchild'*  The  argument  is, 
that  the  words  *'  surviving  Sarah  Goodchild,''  ought  to  be 
introduced.  I  will  not  say  that  such  may  not  have  been 
the  testator's  intention,  but  I  do  not  see  it  distinctly.  I 
must  declare  the  representatives  of  Thomas  Goodchild  and 
Frederick  Amelia  Palman  to  be  entitled  to  the  share  of 
Robert  Hall,  on  his  dying  under  the  age  of  twenty-one 
years.  The  defendant  Fenton  must  pay  interest  on  the 
dividends  received  by  him  until  the  fund  was  transferred 
into  Court.  I  cannot  find  any  principle  on  which  to  charge 
him  with  interest  subsequently  to  the  institution  of  the 
suit.  Fenton  must  also  pay  the  costs  occasioned  by  his 
misconduct. 

KK  2 
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ExrfL  Ch.  in  Eq, 
18S9. 


Houghton  and  Others  v.  Tate  and  Others. 

A.  having  par-  JSOME  time  prior  to  the  year  1799,  Henry  Wildey  agreed 
hoiTMtefrand  ^"  Writing  to  purchase  from  one  William  Bramwell  a  house 
paid  part  of  the    Jn  Greek-Street.  Soho^quare.  called  Old  Portland  House. 

purchase>mo-  * 

ney,  died  intes-  for  the  sum  of  S500/.,  of  whlch  500/.  was  paid  at  or  about 
ta  ,  eaving       ^j^^  ^^^  ^  signing  the  agreement,  and  Wildey  was  let  in- 
to possession* 

Shortly  afterwards,  in  October ^  1799,  Wildey  died  in- 
testate, without  having  completed  his  purchase,  leaving  a 
widow  and  the  defendant,  Margaret  Tate^  then  the  wife 
of  William  Tate,  (since  deceased),  and  Elizabeth  Kirby, 
the  wife  of  Samuel  Kirby,  his  two  daughters  and  co- 
heiresses. 

The  widow  obtained  letters  of  administration. 
By  an  indenture,  dated  27th  of  August,  1802,  Wildey  s 
widow  assigned  to  Tate  and  his  wife,  and  to  Kirby  and 
his  wife,  certain  leasehold  estates  therein  described,  and 
bandf,  the  free-   ^\\  other  the  personal  estate  of  Wildey;  in  consideration  of 

hold  estate,  and  ^  *^  . 

ceruin  penonai  which  assignment,  Tate  and  Kirby  secured  to  her  by  their 
agreed  to  be**  bond  an  annuity  for  her  life  of  80/.  per  annum,  and  cove- 
irJlbanL^fon^"  nanted  to  pay  all   Witdey's  mortgages,  and,  in  general 

terms,  to  satisfy  all  his  engagements. 

By  articles  of  agreement  dated   11th  of  April,  1805, 

between  William  TVi/^,  of  the  one  part;  and  Samuel  Kirby, 

estate  was  recit- 
ed, to  have  been  paid),  as  his  share  of  the  property,  and  a  fine  was  covenanted  to  be  levied  to  the 
use  of  B.  in  fee.  The  fine  was  neglected  to  be  levied,  but  B.  remained  iu  possession  till  his  death, 
acting  as  absolute  owner  of  the  estate:  shortly  before  his  death,  and  seventeeo  years  after  the 
covenant  to  levy  ihe  fine,  a  deed  was  executed  and  fine  levied,  by  which  the  estate  was  settled  to 
the  use  of  B.  and  hi«  wife  for  their  lives  successively,  with  remainder  to  their  children.  A  bill  by 
the  creditors  of  B.  to  set  aside  this  settlement  as  voluntary  and  fraudulent  within  the  statute  13 
Eliz.  c  5,  was  dismissed. 

Where  a  fine  is  covenanted  to  be  levied  to  certain  uses,  it  is  competent  to  the  parties,  whilst  it  is 
directory,  to  vary  the  uses,  but  the  uses  must  be  varied  by  all  the  parties,  and  by  an  instrument  of 
as  high  a  degree  as  the  former,  and  the  fine  ought  to  be  levied  to  the  same  conusee;  and,  there- 
fore, where  a  fine  covenanted  to  be  levied  to  certain  uses  was  omitted  to  be  levied,  and  several 
years  afterwards  a  fine  was  levied  by  the  same  conusors  pursuant  to  a  deed  declaring  other  uses, 
and  to  a  different  conusee — IJeld,  tliat  the  fine  operated  to  the  uses  of  the  latter  deed,  and  not 
of  the  former. 


two  daughters, 
his  co-heiresses 
and  next  of  kin. 
After  his  de- 
cease, on  pay- 
ment of  the  re- 
mainder of  the 
purchase-money 
by  the  two 
daughters  and 
their  husbands, 
the  estate  was 
conveyed  to  the 
two  daughters  as 
tenants  in  com- 
mon.    By  an 
arrangement 
between  the 
two  daughters 
and  their  bus- 


husband  of  one 
of  the  daugh- 
ters, (by  whom 
the  remainder 
of  the  purchase 
money  for  the 


i 
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of  the  other  part;  JKriy  covenanted  to  release,  convey,  Exeh.Ch,inEq. 
assign,  and  assure  to  Tate  the  premises  called  Old 
Portland  House,  and  also  certain  fixtures,  book-debts, 
and  stock  therein  mentioned ;  and  Tate  agreed  to  accept 
the  same  for  his  share  of  Wildeys  estate,  and  also  to  pay 
and  discharge  all  principal  money  and  interest  due  on  the 
said  premises,  and  also  to  assign  to  Kirby  certain  lease- 
hold premises,  the  property  of  Wildeys  and  which  Kirby 
agreed  to  take  as  his  share  of  Wildey*s  estate.  By  in- 
dentures of  lease  and  release,  dated  Snd  and  Srd  of  April, 
1806,  BramweU,  the  vendor  of  Old  Portland  House, 
and  Thomas  Parker,  his  trustee,  in  consideration  of  the 
500/.  paid  by  Wildey,  and  in  consideration  of  S615/.,  the 
residue  of  the  purchase-mcmey,  with  interest  paid  to  Bram- 
well  by  Kirby  and  Elizabeth  his  wife,  and  Tate  and  his 
wife,  conveyed  the  freehold  premises  called  Old  Port- 
land House  to  Elizabeth  Kirby  and  Margaret  Tate  as 
tenants  in  common,  their  respective  heirs  and  assigns,  for 
ever. 

By  an  indenture,  dated  5th  April,  1806^  between  WiU 
liam  Tate,  and  Margaret  his  wife,  of  the  one  part;  and 
Samuel  Kirby,  and  Elizabeth  his  wife,  of  the  second  part: 
William  Tate,  and  Margaret  his  wife,  in  pursuance  of  the 
agreement  on  their  part,  by  the  direction  of  Samuel  Kirby, 
assigned  to,  or  in  trust  for,  the  separate  use  of  Elizabeth 
Kirby,  the  leasehold  premises  therein  mentioned  and 
described.  And  by  an  indenture,  dated  the  same  5th  of 
April,  1806,  between  Kirby  and  his  wife,  of  the  first  part; 
Tate  and  his  wife,  of  the  second  part;  and  one  George 
Green  of  the  third  part:  after  reciting  the  conveyance 
from  BramweU  of  the  2nd  and  Srd  April,  1806,  and  that 
no  part  of  the  sum  of  2615/.  in  that  conveyance  repre- 
sented as  having  been  paid  by  Kirby  and  his  wife,  and 
Taie  and  his  wife,  was  in  fact  paid  by  Kirby  and  his  wife, 
or  either  of  them,  but  that  the  whole  thereof  was  the  pro- 
per money  of  Tate  and  his  wife;  and  also  reciting  the 
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Esek.  Ck.inEq,  indenture  of  assignment  of  the  same  date,  Kirbjf,  for  him- 

'  ^     self  and  his  wife,  and  their  respective  heirs;  and  Tate^  for 

Houghton,     himself  and  his  wife,  and  their  respective  heirs,  covenanted 

Ta^tb.        ^^^  George  Green  in  or  as  of  Eiuter  Term  then  next 

ensuing,  or  in  or  as  of  some  subsequent  term,  to  levy  one 

or  more  fine  or  fines  sur  conuxance  de  droit  come  eeo,  ^., 

with  proclamations,  unto  the  said  George  Green  and  his 

heirs  of  the  said  messuage,  called  Portland  House,  which 

fine,  it  was  declared,  should  operate  and  enure  to  the  use 

of  William  Tate,  his  heirs  and  assigns,  for  ever. 

Some  steps  were  taken  towards  levying  this  fine;  but  it 
was  admitted  on  all  hands  that  the  fine  was  not  perfected. 
Tate,  however,  continued  in  the  possession  of  Old  Pori- 
land  House  until  his  death,  in  the  year  18^ 

By  an  indenture,  dated  ^th  March,  18^28,  indorsed  on 
the  indenture  or  deed  of  covenant  of  5th  April,  1805,  and 
made  between  Kir  by  and  his  wife,  of  Uie  first  part;  Tats 
and  his  wife,  of  the  second  part;  and  JoAn  Parker  Gylbgt 
of  the  third  part;  for  the  nominal  consideration  therein 
mentioned,  Kirby,  for  himself  and  his  wife,  and  Tate^ 
for  himself  and  his  wife,  covenanted  with  Gylby,  as  of 
Easier  Term  then  next  ensuing,  or  some  subsequent  term, 
to  levy  a  fine  sur  conuxance  de  droit  come  ceo,  ^.  to 
Gylby  and  his  heirs,  of  the  said  freehold  house,  called 
Old  Portland  House  ;  which  fine,  it  was  declared,  should 
enure  to  such  uses,  &c.  as  Tate  and  his  wife  should,  io 
manner  therein  mentioned,  jointly  appoint.  In  default  of 
appointment,  to  the  use  of  Tate  for  life,  with  remainder  to 
the  use  of  the  defendant,  Margaret  Tate,  for  life;  with 
remainder  to  the  children  of  TatCf  and  his  wife,  (who  were 
defendants  to  the  bill),  as  tenants  in  common  in  fee.  In 
Easier  Term,  1823,  the  fine  covenanted  to  be  levied  by 
this  indenture  was  levied. 

Taie  died  in  the  year  1825 intestate;  and  administratioii 
to  his  estate  was  obtained  by  the  plaintiffs,  Richard  Curll 
and  Philip  Upstone,  as  judgment  creditors. 


V. 

Tats. 
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The  bill  was  filed  by  Sarah  Houffhian  as  the  repre-  Bxch,  ck  in  Eq. 
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tentative  of  the  Rev.  John  Haughtan^  whp  was  a  ere-     ^^ y^ 

ditor  of  Taie  for  BOOL  on  a  bond^  dated  in  the  year  1805;  houghtom 
and  by  Curlland  Upstone^  ascreditors for 800/., in  respect 
of  a  judgment  obtained  by  them  against  TcUe  in  the  year 
1809;  against  Margaret  7Vi(^  and  her  children,  and  against 
the  personal  representatives  of  William  Marston  HaU,  to 
whom  the  premises  had  been  jointly  appointed  by  Tate 
«nd  his  wife  in  fee,  by  way  of  mortgage,  for  securing  2000/. 
and  interest,  with  a  power  of  sale,  under  which  power  ihe 
property  had  been  sold  to  James  Wilson^  (who  was  an- 
other defendant  to  the  bill),  for  800M. 

The  object  of  the  suit  was,  to  have  the  limitations  con- 
tatned  in  the  indenture  of  the  S5th  Afay,  1823,  in  favour 
of  the  defendants  Margaret  Taie  and  her  children,  de- 
clared fraudulent  and  void  as  against  the  plaintiffs  and 
the  other  creditors  of  William  Tate,  on  the  ground,  that 
it  wi^  a  voluntary  settlement  by  him  when  in  a  state  of  in- 
solvency; and  to  have  the  money  produced  by  the  sale 
of  the  property,  after  satisfying  the  mortgage  debt  to 
HalCe  representatives,  applied  in  liquidation  of  the  debts 
due  to  the  plaintiffs  and  the  other  creditors. 

The  bill,  among  other  things,  charged,  that  the  debt  to 
Houghton  was  contracted  by  Taie  expressly  for  the  pur- 
pose of  enabling  him  to  pay  off  Wildey^s  debts,  and  on 
the  faith  that  Tate  was  the  absolute  owner  of  Great 
Portland  House. 

Mr.  Treslove,  and  Mr.  Simpkinson,  for  the  plaintiffs. — 
WUdeys  estate  being  insufficient  for  pa3rment  of  his  debts 
«nd  the  residue  of  the  purchase-money,  Tate  paid  the  dif- 
ference out  of  his  own  money ;  and,  in  equity,  had  a  lien  on 
the  estate  at  least  to  the  extent  of  the  money  paid  by  him. 
Pitt  V.  Pitt  (a).  That  the  whole  of  the  money  was  paid 
by  Tate  is  clear,  from  the  recital  in  the  deed  of  covenant 

(«)  1  Turn.  180. 


V. 

Tate. 
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Exeh,  ch.  inBq.  in  1806.     The  fine  covenanted  by  that  deed  to  be  leried 
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^^^^^^  may,  in  equity,  be  treated  as  having  been  levied.  It  has 
HouoHToiff  been  held  in  several  cases,  that  a  husband  will  be  com- 
pelled to  procure  his  wife  to  join  in  a  fine  according  to  hia 
covenant.  In  HcM  v.  Hardy  (a),  Sir  Joseph  JekjfU^  then 
Master  of  the  Rolls,  says,  **  There  have  been  a  hundred 
precedents,  where,  if  the  husband  for  a  valuable  consider- 
ation covenants  that  his  wife  shall  join  with  him  in  a  fine, 
the  Court  has  decreed  the  husband  to  do  it,  for,  that  he 
has  undertaken  it,  and  must  lie  by  it,  if  he  does  not  per- 
form it."  Bartington  v.  Ham  (6),  Daniel  r.  Adams  (c).  In 
Morris  v.  Stephenson  (d),  a  husband  was  decreed  to  pro- 
cure his  wife  to  join  in  a  surrender  of  a  copyhold  es- 
tate. The  only  thing  which  can  be  opposed  to  these  cases, 
is  the  dictum  of  Lord  Eldon  in  Emery  v.  Wase  (e)«  But, 
presuming  that  the  husband  could  not  have  been  com- 
pelled to  procure  his  wife  to  join  in  levying  the  fine;  stiD, 
the  fine  levied  in  18S3  would  operate  to  the  uses  declared 
by  the  deed  of  1806,  in  preference  to  the  uses  declared 
by  the  settlement  of  1823.  Stapilton  v.  StapUion  (/). 
Tate  being  proved  to  have  been  in  insolvent  circumstances 
at  the  date  of  the  settlement,  that  instrument  was  clearly 
void  as  against  the  plaintifi*S|  who  are  entitled,  at  all  events, 
to  the  interest,  be  it  what  it  may,  which  Taie  took  in  the 
property. 

Mr.  Boteler,  and  Mr.  Haldane,  for  Margaret  Taie 
and  several  of  her  children. — The  fine  levied  in  18S3 
did  not  operate  to  the  uses  declared  by  the  deed  of 
1806,  but  to  the  uses  of  the  settlement  of  1823.  It  is 
true  that  the  parties  might  alter  the  old  uses  and  de- 
clare new,  but  then  it  must  be  done  by  mutual  consent  of 
all  the  parties.     Countess  of  Rutland's  ca8e(g).     This 

(a)  3  P.  Will.  187.  (c)  5  Ves.  846;  8  Ves.  505. 

{b)  5  Vin.  Ab.  547,  pi.  35.  (J)  1  Alk.  2. 

(c)  Amb.  495.  {g)  5  Co.  25  b. 
{d)  7  Ves.  474. 


MICHAELMAS  TERM,  10  GEO.  IV.  491 

principle  J3  also  stated  in  Moore ^  107.     All  the  arrange-  Exck.ch,inBq, 
ments  between  the  parties  shew  that  Wildey^  instead  of    ^     ^     ^ 
being  insolvent,  left  very  considerable  property,  and  much     houohtos 
more  than  sufficient  to  pay  BramwelPs  purchase^rooney.        tkte. 
Admitting,  however,  that  Tate  paid  the  purchase^money, 
and  had  a  lien  for  it,  still  that  lien  has  been  satisfied  by 
the  money  received  by  him  from  the  mortgage.     Pitt  v. 
Pitt  has  no  application,  for  there  the  wife  herself  sought  to 
confirm  the  lien.     It  may  also  be  doubted  whether  a  pur* 
chase  in  the  name  of  a  wife  and  children  is  within  the  sta- 
tute (a),  which  would  only  appear  to  apply  to  a  settlement 
of  property  already  possessed    by  the    settlor.      Lady 
Gorge's  case  (6).      Fletcher  v.  SeMey  (c).      Procter  v. 
Warner  (d).     Glaister  v.  Hewer  (e).    Ridler  v.  Punter  (/). 
Campion  v.  Cotton  (g).     Burroughs  case  (A);  and  Sug^ 
defis  Law  of  Vendors  and  Purchasers ^  6th  edit.  6^7,  640. 
The  settlement  in  this  case  was  not  a  voluntary  settle- 
ment, the  property  originally  belonging  to  the  wife.    Scot 
v.  Bellii). 

Mr.  Merivale,  for  one  of  the  children  of  Margaret  Tate, 
in  addition  to  the  arguments  for  the  other  children,  urged 
that  the  case  made  by  the  bill  with  respect  to  Tate's  insol- 
vency was  not  satisfactorily  established  by  the  evidence. 

Mr.  TreslovCf  in  reply. — The  question  is,  whether  the 
settlement  of  March,  18S3,  is  not  a  deed  between  the 
same  parties  as  the  deed  of  1806,  that  is,  with  respect  to 
die  parties  concerned  in  interest.  They  could  not  clearly 
declare  new  uses  without  Tate,  and  Tate*s  interest  was 
bound  by  the  statute.  In  Fletcher  v.  Sedley  there  is  no 
judgment  pronounced  by  the  Court,  but  only  a  statement 

(a)  Stat.  13  Eliz.  c.  5.  (e)  8  Ves.  195. 

(6)  Cited  in  Crisp  v.  Frait,  Cro.  (/)  Cro.  Elit.  291. 

Car.  550.  (^)  17  Ves.  263. 

(c)  2  Veru.  490.  (A)  Cited  in  Campion  v.  Cotton, 

id)  Sci.  Cases  in  Ch.  78.  (i)  2  Levinz,  70. 


V. 

Tatb. 
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Exck.  ch.inBq.  of  the  inclination  of  the  Judges.    In  that  case  it^d  not  ap* 
^  1829.  ^     p^^  ^1^^^  ^^^  settlor  was  indebtedi  which  is  a  principal  in- 

HouosTON  gredient  in  the  case;  and  it  was  argued  that  the  lease 
could  not  be  assets  because  Sir  Charles  ArringUm  ncTer 
had  the  term  in  himself.  Procter  y.  Warner  is  report- 
ed in  a  book  of  very  little  authorityi  has  no  apphcatioo, 
and  is  not  a  decision,  but  a  mere  dieium.  In  die  pre- 
sent case,  there  is  no  contract  for  a  settlement.  In  Gfatt- 
ter  V.  Hewer,  Sir  William  Grant  founded  his  opinion  oo 
the  very  peculiar  words  used  in  the  statute,  which  was  die 
bankrupt  act  (a),  and  not  the  statute  now  in  question. 
Lord  Eldon  was  of  opinion  that  the  case  came  within 
the  statute  of  Ja»nes,  observing,  diat  the  principal  doubt 
he  had,  was  upon  that  part  of  the  case  in  which  die  Mas- 
ter of  the  Rolls  had  been  of  opinion  that  even  a  purchase 
with  the  money  of  the  husband  was  not  causing  or  procur- 
ing the  conveyance  within  the  statute  of  James.  Lord 
Eldon,  however,  thought  that  what  was  bought  widi  the 
husband's  money  was,  within  the  meaning  of  that  statute, 
bought  for  the  creditors. 

Dec.  isth.  Lord  Chief  Baron. — The  pUintiffs  in  this  suit  are 
bond  and  judgment  creditors  of  one  William  Tate.  The 
object  of  the  suit  is,  to  obtain  payment  of  their  debts  out 
of  a  certain  freehold  messuage  and  premises,  or  rather  the 
price  of  it,  for  it  has  been  sold,  comprised  in  an  indenture 
dated  in  March,  1823,  which  the  creditors  allege  was  a 
fraudulent  settlement,  because  it  was  a  voluntary  settle- 
ment on  the  debtor*8  wife  and  children.  The  bill  prays 
all  the  formal  relief  necessary  to  effectuate  this  equity, 
and  that  the  plaintiffs  may  be  paid  their  debts  out  of  the 
produce  of  this  estate. 

I  need  not  suggest,  that  the  relief  sought  is  founded  on 
the  statute  13  Eliz.  c.  5,  and  the  equity  which  that  sta- 
tute was  made  to  secure  and  enforce. 

(«)  1  Jac.  1,  c.  15. 
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The  defendants  most  interested  in  the  questicms  which  Sxch.Ch.inE^ 
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have  been  discussed,  are  the  wife  and  children  of  the  ^ 

debtor  claiming  under  the  supposed  voluntary  and  fraudu-     Houghton 

lent  deed.    The  case  is  attended  with  some  peculiar  cir-        Tatb. 

cumstances,  which  it  will  be  necessary  to  state. 

[His  Lordship  stated  the  transactions  at  length^.  Some 
ai^ument  in  favour  of  the  plaintiff's  case  has  been  founded 
on  the  supposed  fact,  that  the  26151.,  though  represented 
in  the  conveyance  from  BramweU  to  have  been  paid  by  Taie 
and  his  wife,  and  Kirby  and  his  wife,  was  in  truth  paid  by 
Tate  alone,  out  of  his  own  proper  resources.  I  do  not 
know  that  this  is  a  material  fact,  but  if  it  were,  I  do  not 
find  it  established  by  any  thing  like  evidence,  and  it  is  con<» 
trary  to  every  probability.  YHiat  remamed  due  from 
fFUdey^  as  the  price  of  this  estate,  was  his  personal  debt; 
and  tfaose  on  whom  the  real  estate  devolved,  were  entitled 
to  have  the  purchase  completed  out  of  his  personal  estate, 
if  he  had  any.  Tate  and  Kirby  possessed  that  per- 
sonal estate,  whatever  it  was;  for  the  administratrix  as- 
signed it  to  them.  If  it  were  true,  as  suggested,  that 
Tate  had  really  paid  for  this  estate,  it  seems  difficult 
to  conceive  for  what  reason  he  did  not  state  this  fact 
upon  the  conveyance,  and  why  a  security  was  not  made 
to  him;  but  instead  of  this,  he  acknowledges  under 
his  hand  and  seid,  the  money  to  have  been  paid  by 
himself  and  Kirby ,  and  their  two  wives,  and  the  estate 
was  conveyed  to  the  two  wives,  the  daughters  and  co- 
heirs of  Wildey,  as  tenants  in  common  in  fee.  All  this 
was  strictly  proper  if  WiUey's  debt  were  paid  out  of 
WHdey's  assets,  but  is  totally  unintdligible  if  the  debt,  that 
is  nearly  the  whole  price  of  the  estate,  were  in  truth  paid 
by  Tate.    . 

I  am  desired  to  iiifer  from  the  agreement  in  April, 
1805,  that  Tate  did  in  fact  discharge  the  principal  and 
interest  out  of  his  own  proper  monies.  This  is  not  a  ne- 
cessary inference.     Wildey  carried  on  a  trade,  I  believe 
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Bxeh.ch.inEq.  that  of  E  coachmaker,  upon  these  premises;  and  it  was 
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v^__^^^^  part  of  the  same  stipulation,  and  provided  by  the  same  in- 
MouGHTON  strument^  that  Taie  should,  besides  the  freehold,  have 
Tat£.  Wildey's  stock  in  trade  and  his  book  debts.  Such  pos- 
sibilities are  sufficient  for  the  present  purpose.  There  is, 
on  the  other  side,  nothing  but  loose  infermices.  The 
deed  of  conveyance  itself,  to  which  both  Tate  and  Kirby 
are  parties,  expressly  states  it  otherwise,  and  the  convey- 
ance is  made  to  the  two  co-heirs  in  accordance  with  such 
statement,  and  is  inconsistent  with  the  hypothesis  that  the 
money  was  advanced  by  Taie  out  of  his  own  funds*.  The 
recital  in  the  deed  of  covenant  of  the  5th  of  AprU^  1806^ 
that  no  part  of  die  sum  of  261 5/.  represented  in  the  con- 
veyance from  BramweU  as  paid  by  Kirby  and  his  wife,  and 
Taie  and  his  wife,  was  paid  by  Kirby  and  hb  wife,  or 
either  of  ihem,  but  was  the  proper  money  of  Taie  and 
Margaret  his  wife,  rather  confirms  than  contradicts  the 
position  that  this  money  was  paid  chiefly  out  of  WUdey*9 
assets,  and  not  by  Tate^  from  his  private  means.  Why 
introduce  the  name  of  Margaret  Tate?  So  far  as  she 
could  be  considered  as  advancing  any  part  of  the  money, 
it  could  only  be  by  the  appUcation  of  Wildeys  assets  in 
satisfaction  of  his  debts. 

It  is  an  acknowledged  fact  that  the  fine  covenanted  to 
be  levied  by  this  deed,  was  never  levied.  It  was,  there- 
fore, so  far  as  respected  the  two  married  women  and  their 
freehold,  avoid  deed  and  widiout  operation. 

There  is  some  evidence  in  respect  of  measures  taken  to 
levy  such  fine.  A  witness,  an  attorney,  I  believe,  for  the 
plaintiffs,  says,  that  it  appears,  by  the  papers  of  a  deceas- 
ed attorney,  that  the  fine  was  acknowledged  by  the  mar- 
ried women  before  commissioners.  This  b  no  evidence ; 
even  the  papers  themselves  probably  would  not  be  evi- 
dence, but  the  subject  is  not  worth  inquiring  into.  That 
the  fine  was  never  completed  is  agreed  on  all  sides.  There 
was  no  fine  at  that  time  to  confirm  the  transaction. 
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However,   WiUiam  Tate  remained  in  possession  to  the  Exeh.Ch.inEq 
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end  of  his  hfe,  that  is,  to  the  year  1825.    He  was  entitled  ^ 

to  this  possession  with  or  without  the  fine.     As  both  Tate     Houghton 
and  Kirby  lived  to  that  time,  their  marital  rights  appa-         tatb. 
rently  gave  them  the  possession  of  both  moieties;  and,^ 
with  the  consent  of  Kirby ^  TcUe  was  entitled  to  the  pos- 
session of  the  whole.    While  in  this  situation,  the  inden- 
ture of  the  26th  of  March^  18SS,  is  executed. 

This  is  the  deed  which  the  present  bill  seeks  to  set 
aside  as  a  fraud  upon  the  creditors  of  William  Tate.  A 
fine  was  duly  levied  of  the  premises  in  question  as  of 
Easier  Term  in  the  year  1823,  in  which  Gylby  was  the 
plaintiff  in  the  writ. 

It  is  evident  that  the  plaintiffs  must  go  a  step  further 
than  to  set  aside  this  deed.  Their  object  is  to  charge  the 
land  by  making  it  the  fee  of  William  Tate,  their  debtor. 
If  it  remained  the  estate  of  the  married  women  upon 
whom  the  moieties  descended  as  co-heirs  of  Wildey^  the 
purchaser,  and  to  whom  the  legal  estate  in  fee  was  con- 
veyed by  BramweUf  the  vendor  m  the  deeds  of  April; 
1806,  then  William  Tate's  interest  in  it,  which  was  the 
marital  right  only,  ceased  with  his  life,  and  upon  his  death 
it  became  the  estiite  of  the  defendant,  his  widow,  as  ajeme 
sole.  This  result  would  be  quite  as  fatal  to  the  claim  of 
the  plaintiffs  as  sustaining  the  settlement  o{  March,  1823. 

The  plaintiffs  were  fully  aware  of  these  consequences, 
and  therefore  they  contended  that  the  indenture  of  the  5th 
April,  1826,  which  purported  to  give  the  fee  of  both 
moieties  to  William  Tate,  and  which  for  so  many  years 
remained  inoperative  for  want  of  a  fine,  was  confirmed 
and  established  by  the  fine  o{  Easter  Term,  1823,  levied 
seventeen  years  afterwards,  in  pursuance  of  a  different 
covenant,  and  to  a  different  conusee. 

They  further  proceeded  to  insist  that  Tate  was  the 
real  purchaser  of  this  estate  by  paying  the  greater  part  of 
the  price,   and   therefore,  that  it  ought  in  equity  to  be 
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^xch.Ck.iHEq,  considered  as  hb  estate,  at  least  in  the  proportion  by 
which  he  discharged  the  purchase-money. 

There  was  also,  in  the  argument,  an  allusi<m  made  to  the 
character  of  Taie  as  a  trader,  and  to  the  statute  which 
charges  his  debts  upon  his  estate.  As  this  tiew  of  the 
controversy  supposes  that  the  premises  were  the  estate 
of  William  Tate,  the  debtor,  it  is  obyious  that  it  begs 
the  question.  If  the  plaintiffs  succeed  upon  the  other 
points,  they  have  no  occasion  for  this  point ;  if  they  fail  in 
the  other  points,  this  must  fall  with  them. 

The  first,  therefore,  and  a  material  question,  is,  whether 
the  fine  of  March,  1828,  had  the  effect  of  settling  the  es- 
tate to  the  uses  of  the  deed  of  5th  April,  1806.  Before  I 
proceed  to  examine  this  point  more  in  detail,  I  will  state 
that  I  do  not  doubt  that  the  plaintiffs  are  creditors  of 
William  Tate,  so  as  to  entitle  them  to  sustain  the  suit,  if 
it  can  be  sustained  in  other  respects.  Did  then  the  fine 
of  18^  bind  the  estate  to  the  uses  of  the  deed  of  5th 
April,  1806?  I  can  find  no  principle  or  authority  for  what 
the  plaintiff's  contended  on  this  point.  The  earliest  case 
cited  upon  this  subject  is  that  of  the  Countess  of  lZirf<v 
land  (a).  From  the  facts  of  that  case  itself  little  is  to 
be  inferred,  except,  that  there  being  two  deeds,  both 
before  the  fines,  which  were  in  some  respects  inconsis* 
tent  with  each  other,  the  last  revoked  the  first.  But, 
after  the  manner  of  that  age,  the  Court  resolved  various 
points:  1st,  That  where  the  fine  was  levied  accordii^ 
to  the  indentures,  so  as  to  be  strictly  a  performance  of  the 
covenant;  there  the  law  would  not  permit  an  averment  of 
a  new  agreement  of  an  inferior  character  mesne  between 
the  indentures  and  the  fine  to  lead  the  uses  of  the  fine. 
But  if  the  new  agreement  were  of  as  high  a  character  as 
the  first,  then,  as  being  the  last,  it  should  prevail,  and  the 
fine  should  enure  to  its  uses.     2nd,  That  if  the  fine  did 

(«)  5  Coke  25  b. 
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not  pursue  the  indentures^  in  that  case  an  averment  of  a  Ejcch,Ch.inEq, 
new  agreement  by  parol  to  rule  the  uses  of  the  fine  might  > 

be  received.  The  obvious  ground  of  this  distinction  is,  huuohton 
that,  in  the  first  case,  where  the  fine  and  deed  fitted  each  tate. 
other  exactly,  it  would  have  been  contradicting  the  deed 
to  apply  the  fine  to  any  other  uses  than  those  expressed 
in  the  deed.  But  in  the  last  case^  where  the  fine  was  not 
the  one  described  in  the  deed^  it  was  no  contradiction  to 
the  deed  to  apply  such  fine  to  any  other  contract  or 
agreement 

There  is  a  third  resolution  also  explanatory  of  the  law 
upon  this  subject,  viz.  that  where  the  fine  is  not  levied 
exactly  according  to  the  covenant,  so  that  any  new  agree- 
ment might  have  been  shewn^  the  law  will  apply  the  fine 
to  the  indentures.  This  is  evidently  only  a  presumption  of 
fact  that  the  parties  so  intended^  the  contrary  not  being 
shewn.    This  case  was  in  1G04. 

In  1698,  nearly  a  century  afterwards,  the  same  principles 
are  stated  and  acted  upon  by  Lord  Holi  and  the  Court  of 
King's  Bench^  in  the  case  of  Jones  v,  Morley,  reported  in 
2  SiMeldf  677,  and  more  fully  in  1  Lord  Raymond,  287. 
Lord  Holt  stated  the  rules  exactly  as  they  are  stated  by 
Lord  Coke,  and  referred  to  the  case.  The  substance  of 
Jones  and  Morley  is,  that  MorUy  and  his  wife,  by  deed 
dated  the  24th  o(  January,  1665,  covenanted  to  levy  a  fine 
as  of  Hilary  Term  next  following,  which  was  to  be  to  the 
use  of  Morley  and  his  heirs.  It  is  to  be  observed,  the 
24th  of  January,  1665,  is  in  Hilary  Term,  1665,  and 
therefore  Hilary  Term  next  following  mentioned  in  the 
covenant  must  have  meant  Hilary  Term,  1666.  Before 
any  fine  was  levied,  and  on  the  31st  of  January,  1665,  a 
writing,  indented,  but  not  sealed,  was  made  between  il/or^ 
ley,  of  the  one  part,  and  his  wife,  of  the  other;  by  which  it 
was  agreed,  that  the  uses  declared  by  the  deed  of  the  2iih 
o{  January  should  be  revoked,  and  that  all  former  agree- 
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Bxch.  Ch.u  £q.  ments  should  (except  upon  contingencies  which  never  hap- 
pened) enure  to  the  use  of  the  wife  and  her  heirs.  On  the 
hist  return  of  the  same  Hilary  Term  the  fine  was  levied. 
The  question  which  arose  was,  whether  the  fine  should  ope- 
rate to  the  use  of  the  deed  of  the  24ih  oi  January^  1665, 
to  the  husband  and  his  heirs,  or  to  the  use  of  the  subsequent 
unsealed  agreement  of  the  31st  of  the  same  Janmary^  1665, 
to  the  wife  and  her  heirs.  Lord  HoU  and  the  Court  of 
King^M  Bench  were  of  opinion,  upon  the  principles  before 
stated,  that  the  fine,  not  having  pursued  the  deed,. it 
being  levied  in  Hilary  Term,  1665,  and  not  in  Hilary 
Term,  1666,  it  was  competent  to  shew  a  new  agreement. 
That  the  indenture  of  the  S  1st  of  Jatmary^  though  not 
sealed,  was  such  agreement,  and  the  agreement  in  pur- 
suance of  which  the  fine  was  levied.  It  was  therefore 
held,  that  the  fine  actually  levied  should  enure  to  the  uses 
of  the  agreement  of  the  31st  January ^  1665,  made  be- 
tween the  husband  and  wife  only. 

These  are  great  authorities,  and  have  not  to  my  know- 
ledge ever  been  impugned.  Wherever  the  subject  has 
been  mentioned,  the  principles  which  these  cases  estab- 
lish have  been  approved  and  acknowledged.  If  appUed 
to  the  circumstances  of  the  present  case,  they  leave  no 
doubt  as  to  the  result.  The  deed  of  the  5th  Aprils 
1806,  provides  that  the  fine  shall  be  levied  of  Mich- 
aelmas Term  then  next  ensuing,  or  of  some  subsequent 
term,  and  the  conusance  b  to  be  made  to  George  Green. 
The  fine  actually  levied  is  levied  seventeen  years  after- 
wards, as  of  Easter  Term,  1823,  and  the  conusance  is 
made  to  Gylby.  Without  noticing  the  distance  of 
time,  the  change  of  the  conusee  is  a  sufficient  variance 
between  the  covenant  and  the  deed  of  1806,  and  the  fine  in 
18^,  to  let  in,  according  to  these  cases,  any  legal  evidence 
of  a  new  agreement,  even  if  the  second  agreement  were 
not  of  so  high  a  character  as  the  first.  But,  it  is  not  ne- 
cessary to  resort  to  this  circumstance.     The  second  is 
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like  the  firsts  under  seal^  and  would,  therefofe,  according  to  ExcH.  Ch,  in  Eg. 
the  authoritiesi  have  rescinded  the  first,  and  have  led  the  '  ^ 

uses  of  the  fine,  even  if  thete  had  been  no  variance  be-^     Houghton 
tween  the  covenant  in  the  first  deed  and  the  fine.  t^^b. 

It  was  urged  in  the  discussion,  that,  in  all  the  cases,  the 
original  contract  was  i^ciiided  by  all  the  parties  to  it;  and 
it  was  said,  that  this  Was  not  so  rescinded.  But  in  fact 
it  was  so  rescinded,  and  by  the  same  parties.  Tate"^ 
debt»  are,  I  presume,  supposed  to  make  a  difference.  In 
order  to  contradict  this  argument,  the  case  of  Siapilion  v. 
StapUian  (a)  was  cited.  The  circumstances  were  these:—* 
Philip  SiaptUon^  the  father,  was  tenant  for  ninety-nine 
years,  if  he  should  so  long  live.  There  were  trustees  to 
support  contingent  remainders;  and  then  a  limitation 
to  his  first  and  other  sons  in  tail.  He  had  two  sons ;  the 
eldest,  Henry f  the  youngest,  Philip.  They  were  both 
bom  of  the  same  mother;  but  the  eldest,  though  it  was 
not  then  openly  declared,  was  bom  before  the  marriage. 
It  was  the  evident  intention  of  the  parties  to  prevent  the 
question  respecting  the  legitimacy  of  the  eldest  son  Arising; 
and,  therefore,  by  lease  and  release,  dated  9th  and  10th 
September f  nZ^s^  the  sons  being  both  adult,  they  joined  in 
conveying  the  estate  to  Thomson  and  Fakrfax^  to  make 
them  tenants  to  the  pr€ecipe,  to  suffer  a  recovery,  and  the 
uses  divided  the  estate,  so  that  Henrys  whose  legiti- 
macy was  doubted,  took  an  estate  for  life  in  a  part  with 
remainder  to  his  sons  in  tail,  and  the  rest  of  the  estate  was 
allotted  in  separate  divisions  to  the  father  and  the  second 
son,  Philip.  There  was  a  covenant  to  suffer  a  recovery 
within  twelve  months.  Before  the  recovery  was  suffered, 
Henrys  the  eldest,  and  whose  condition  was  doubtful, 
died,  leaving  a  son  and  heir.  After  his  death,  and  before 
the  twelve  months  had  expired,  new  deeds,  dated  in  Aprils 
mS,  were  executed  between  the  father  and  the  surviving 

(tf)  1  Alk.  7. 
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Exek,  Ol  in  Eq.  soii.  in  which  the  entire  estate  was  limited  to  them,  and  no 

1829 

notice  whatever  taken  of  Henry,  or  his  son.     A  recovery 

was  then  suffered  within  twelve  months,  which  agreed  in 
all  respects  with  the  original  deed,  except  that  Henry, 
being  dead,  was  not  vouched.  Lord  Hardwicke  sup- 
ported the  first  deed,  and  relieved  the  son  of  Henry; 
being  of  opinion,  that  the  first  deed  contained  a  con- 
tract for.  a  valuable  consideration,  as  being  a  compro- 
mise of  doubtful  rights;  and  that  it  was  not  competent 
to  the  other  parties,  in  the  absence  of  Henry ^  to  re- 
scind that  contract,  and  take  the  whole  estate  to  them- 
selves ;  a  decision,  of  which  the  justice  cannot  be  doubted. 
But  that  case  and  the  present  are  entirely  dissimilar.  In 
that  case,  the  recovery  was  suffered  precisely  according  to 
the  covenant  in  the  first  deed,  except  as  to  one  circum- 
stance which  had  become  impossible.  The  recovery  was 
suffered  within  the  time  limited  by  the  deed;  and  the 
tenants  to  the  praecipe  were  the  persons  mentioned  io 
the  covenant.  Whoever  will  carefully  examine  that  case, 
will  feel  that  the  decision  rests  upon  what  Lord  Hardwicke 
himself  states  in  his  judgment,  viz.  that  the  first  deeds, 
the  deeds  of  1724,  constituted  a  contract  for  a  valuable 
consideration,  which  the  son  and  heir  of  one  of  the  par- 
ties, on  whom  his  rights  devolved,  was  entitled  to  have 
specifically  performed.  In  truth,  that  is  the  substance  of 
his  decree.  I  have  had  recourse  to  the  Register's  book 
for  the  order.  It  does  not  contain  any  declaration  what- 
ever  that  the  recovery  should  enure  to  the  uses  of  the  deeds 
of  1 724 ;  nor  is  there,  I  believe,  any  mention  of  the  recovery 
at  all,  but  there  is  a  declaration,  that  the  son  of  Henry  was 
entitled  to  the  lands  limited  in  remainder  to  him  as  the  first 
son  of  Henry,  his  father,  by  the  deed  of  1724,  and  thai  he 
was  entitled  to  the  benefit  of  the  covenants  contained  in 
those  deeds.  There  is  then  a  decree  for  mutual  conveyances, 
according  to  the  uses  of  those  deeds.  And,  as  the  plain- 
tiff, the  son  o{  Henry,  was  an  infant,  his  Lordship  ordered 
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that  the  other  two  persons  should  hold  and  enjoy  the  lands  ^'*^*f *„"  ^^* 
settled  upon  them  during  his  infancy,  and  that,  when  he  -^  ^ 

came  of  age,  he  should  convey  the  proportions  of  the  es-  Houohtoh 
tate  according  to  his  father*s  contract.  All  the  other  di-  Tats. 
rections  contained  in  the  decree  proceed  upon  the  same 
principle.  The  decree  is  nothing  but  a  specific  perform- 
ance of  the  contract  contained  in  the  deeds  of  17S4,  made 
for  a  valuable  consideration  between  competent  parties, 
and  which  the  recovery  enabled  the  surviving  parties  to 
fulfil. 

.  In  the  present  case,  if  I  were  to  hold,  that  the  fine  le- 
vied to  Gylby  in  1823,  would  operate  legally  to  the  uses 
of  a  covenant  entered  into  in  1806,  which  stipulated  for  a 
fine  to  George  Greeny  when  there  was  an  intermediate 
agreement,  it  would  be  to  contradict  every  authority  upon 
the  subject.  The  fine  agrees  in  every  thing  with  the  deeds 
of  1823,  and  in  nothing  with  the  deed  of  1806. 

However,  this  does  not  decide  the  question.  I  must 
proceed  to  inquire  whether  the  contract,  as  it  is  called, 
contained  in  the  deed  of  1806,  can  give  to  the  plaintiffs  any 
equitable  title  to  a  specific  performance  of  that  contract, 
80  as  to  make  this  estate  in  equity  the  fee-simple  of  Wil* 
Ham  Tate^  their  debtor.  If  they  could  do  so,  they 
would  stand  nearly  in  the  same  situation  as  the  plaintiff, 
the  son  of  Henry ^  did  in  Stapilion  and  Stapilion. 

Before  I  approach  this  subject  more  closely,  I  premise, 
that  I  think  myself  bound  to  treat  the  question  without 
any  regard  to  the  steps  supposed  to  have  been  taken  in 
1806  towards  levying  a  fine  at  that  period.  It  is  agreed, 
that  no  such  fine  was  ever  levied,  and  upon  that  hypo- 
thesis I  must  proceed. 

The  deed  of  1806  was  constructed  for  the  purpose  of 
giving  the  estate  now  in  question  to  William  Tate  in .  fee. 
The  estate  belonged  to  the  two  wives.  The  husbands 
had  nothing  but  their  marital  rights.  The  deed,  so  far  as 
respected  the  married  women,  was  metely  void^  till  confirm- 

LL  2 
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Exck.  ch.  in  Eg,  ed  bv  a  fine  according  with  it*    If  no  fine  had  ever  been  le- 

vied,  what  remedy,  after  Taie's  death,  could  his  creditcn^ 
have  had  upon  that  deed?  Could  they  have  compelled 
these  two  women,  or  either  of  them,  to  join  in  a  fine? 
What  relief  could  they  have  had  under  the  head  of  spe- 
cific performance  of  this  contract?  Mrs.  Totems  share 
would  hi^ve  become  vested  in  her,  Mrs.  Kirhjfs  in  like 
manner  in  her.  This  view  of  the  situation  of  the  estate  m 
the  event  of  Ta/^>  death,  before  any  fine  was  levied,  illus- 
trates the  nature  and  effect  of  this  agreement  of  the  5tb 
Aprilj  1806,  standing  by  itself  alone,  and  operating  only 
by  its  own  proper  force^  obviously  entirely  difiTerent  from 
the  original  contract  in  SiapUion  v.  StapiUan,  which  bound 
every  part  and  the  whole  estate* 

It  is  placing  the  plaintiffs  in  a  very  favourable  situation 
to  treat  them  as  purchasers  firom  William  Tatfi*  K  their 
claim  in  this  cause  be  put  upon  their  having,  as  such  purcha- 
sers, a  right  to  the  estate,  it  is  quite  mamfest*  that  at  no 
time  could  they  have  had  any  such  right  They  might,  if 
the  rule  of  equity  had  remained,  as  perhaps  it  once  was, 
which  is  more  than  doubtful,  have  obtained  a  decree 
against  Taie  to  procure  a  fine  and  a  conveyance;  but  such 
a  decree  could  have  given  them  no  interest  in  the  estate 
itself.  The  married  women  were  fully  entitled  to  refuse 
to  levy  the  fine,  and  might  have  done  so;  and  i^  by  any 
change  of  circumstances,  the  plaintifl^  lost  the  lever  by 
which  they  acted,  I  mean  the  power  over  7b/e,  there  was, 
at  once,  an  end  to  their  rights  and  r^nedies  togiether. 

In  StapiUan  v.  SiapiUonf  Hffnry,  the  deceased  son, 
had  a  clear  equitable  interest  m  the  landi  as  much  as  aaj 
purchaser  has  who  buys  for  a  valuable  consideration 
from  the  acknowledged  owners.  In  the  present  case,  the 
supposed  purchaser  obtained  by  the  deed  no  interest 
whatever  firom  any  acknowledged  owner.  The  owners 
were  the  two  married  women;  and  there  could  be  no  vahd 
oontract  respecting  their  estate  till  their  consent  was  for- 
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Taal\yy\egBUyf  and  freely  given,  in  other  words,  till  it  was  Exch.ch.inEq. 
confirmed  by  a  fine.     But  this  event  never  happened.    It  '  ^ 

seems  to  me  to  be  clear,  therefore,  that  the  deed  of  5th     Houohton 
Aprils  1806,  could  not  give  to  any  person  claiming  under         tk-i^. 
TatCt  any  title  to  enforce  a  conveyance  of  this  estate. 

These  difficulties  upon  the  plaintiffs  increase,  when  the 
subsequent  deed  of  March^  182S,  and  the  fine,  are  taken 
into  consideration.  If  it  were  conceded  that  these  plaiti* 
tifiB,  as  creditors  of  Tate,  might  have  the  benefit  of  the 
statute  of  the  13  EUx.  upon  a  proper  case,  they  have 
further  to  make  out,  thiat  the  deed  of  March,  18Sd,  and 
the  fine  levied  in  pursuance  of  it,  was  a  voluntary  con* 
veyance,  a  pure  gift  from  William  Tate  to  his  wife  and 
children.  But  that  is  far  from  being  the  truth.  Tate 
had  nothing  but  his  marital  rights,  and,  it  may  be,  those  of 
Kirby.  The  owners,  the  chief  donors,  the  settlors,  were 
the  two  women.  The  defendants  claim  from  them,  not 
from  Tate;  and  it  is  a  fallacy  to  treat  this  settlement  as  a 
settlement  made  by  Tate  upon  his  wife  and  children. 

The  result  is,  that,  in  my  opinion,  the  plaintiffs  are  en- 
titled to  no  relief  upon  this  bill,  unless  they  could  establish, 
either,  that  the  fine  of  18S3  enured  to  the  uses  of  the  deed 
of  April,  1806,  or,  that  the  last-mentioned  instrument 
contained  a  contract  between  such  parties,  Und  for  such 
considerations,  as  would  entitle  them  to  a  specific  per- 
formance of  it.  They  fail  in  both.  The  fine  of  18^  did 
not  enure  to  the  uses  of  the  deed  of  18S6,  because  it  did 
not  accord  with  it  in  any  respect,  and  because  it  was  actually 
levied  in  pursuance  of  a  new  and  subsequent  agreement, 
which  it  strictly  pursued,  and  with  which  it  accorded  in 
every  circumstance.  They  cannot  have  a  specific  per- 
formance of  the  deed  of  1806,  because  it  is  A  void  instru- 
ment as  far  as  respects  the  material  parties,  those  who 
had  the  chief  interest  in  the  estate,  the  married  women. 
I  need  hardly  add,  that  the  deed  o(  March,  18S3,  is  not 
a  voluntary  settlement  by  which  the  estate  moved  firom 
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Etch.  Ch,  in  Eq.   William  Tate,  the  debtor ;  I  view  it  more  as  a  settlement 
V  *  ^     made  by  the  two  married  women. 

Houghton  In  arriving  at  this  conclusion^  I  have  not  availed  mystit 
Tate.  ^^  ^^^  point  suggested  and  argued  on  the  part  of  Ui6  de- 
fendants, viz.  that  the  statutes  of  £/fxr.,  the  13th  and  S7th, 
do  not  affect  land  which  is  purchased  by  the  debtor,  and 
where  the  land  is  conveyed  directly  by  the  vendor  to  the 
family  of  the  debtor.  I  have  not  thought  it  necessary  to 
examine  it,  being  satisfied  upon  the  ground  I  have  stated 
at  so  much  length.    I,  therefore,  give  no  opinion  upon  it. 

There  is  another  view  of  the  case  to  which  I  b|ive  al- 
ready alluded,  and  which  is  not  permitted  to  me  to  pass 
by  without  more  notice.  It  is  the  allegation,  that  the  es- 
tate in  question  was  chiefly  the  estate  of  William  Tate,  in 
consequence  of  his  having  paid  the  chief  part  of  the  pur- 
chase-money to  Bramwell,  the  vendor.  I  cannot  adopt 
this  view  of  the  question,  because,  I  am  satisfied  that  it  is 
not  true  in  fact,  and  that,  if  it  were  true,  the  money  has 
been  refunded  to  him* 

I  have  already  stated  that  the  averment  is  contrary  to  all 
probability : — that  Tate  possessed  WildetfM  stock  in  trade 
and  book  debts : — and  that,  in  the  conveyance  by  the  vendor 
Bramwell  to  the  daughters,  the  money  is  represented  as 
paid  by  Tate  and  his  wife,  and  by  Kirby  and  bis  wife.  I  can 
find  upon  this  record  no  evidence  whatever  to  support  the 
assertion  made  by  the  plaintiffs,  except  that  of  Mr«  GUI, 

m 

who  I  take  to  be  the  plaintiffs'  attorney,  who  knows  no- 
thing of  it  himself,  but  infers  it,  as  he  says,  froni  the  deed 
of  April,  1806,  containing  the  covenant  to  levy  a  fine.  A 
meagre  case  to  establish  such  a  proposition.  But,  I  think 
he  ha3  mistaken  the  deed.  I  have  not  been  furnished  with 
a  copy  of  it;  but,  upon  the  pleadings,  it  is  stated  differ- 
ently. If  1  am  to  rely  for  its  contents  upon  the  statement 
in  the  answers,  the  recital  in  that  deed  was,  that  the  mo- 
ney was  not  paid  by  Kirby  and  his  wife,  but  by  Tate 
and  his  wife,  which,  primd  facie,  means  out  of  Wildeys 
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^issets.     Gill  seems,  therefore,  from  his  evidence  itself,  to  Ex<A.Ch.imEq 
have  been  misled.     If  I  had  thought  it  material,  I  would  ^ 

have  sent  for  the  deed.  On  the  other  hand,  Kirby  is  Houghton 
himself  examined ;  and  he  swears  positively,  that  the  mo*  tatb. 
ney  was  paid  out  of  Wildey's  assets,  though  it  passed 
through  TcUes  hands.  He  says  it  was  paid  with  money 
arising  from  the  sale  of  Wildey^s  stock  in  trade,  and  by 
the  receipt  of  his  book  debts.  He  says,  he  inspected 
Tate^s  books,  and  was  well  acquainted  with  his  transac- 
tions. Every  thing  which  can  be  called  evidence  tends  to 
the  same  conclusion.  It  is  manifest  that  Tate^  whose  al- 
lotment of  Wildey^s  property  consisted  of  nothing  but  Old 
Portland  Houses  the  stock  in  trade,  and  book  debts,  if 
this  personalty  was  trifling,  and  he  paid  the  whole  price 
of  the  freehold  out  of  his  own  property  except  the  500/., 
received  only  that  500/.  as  his  share  of  Wildey's  property, 
a  circumstance  extremely  improbable.  It  is  incredible,  if 
such  had  been  the  circumstances,  that  ^e  should  have  per- 
mitted, from  the  very  beginning,  and  throughout  the  whole 
of  the  transaction,  the  estate  to  be  treated  as  the  estate  of 
the  two  married  women,  and  should  never  have  put  forward 
any  claim  of  charge  upon  it.  I  consider,  therefore,  that 
pretence  as  a  mistake.  But  further,  if  it  were  true, 
he  has  received  the  money  back.  He  found  means  to 
mortgage  the  estate  for  2000/.  He  received  the  money 
so  raised.  The  mortgage,  with  interest,  has  been  satisfied 
out  of  the  produce  of  the  estate.  The  principal  sums  cor- 
respond exactly.  How  the  account  of  interest  would  stand, 
it  is  not  worth  inquiring.  A  part  of  the  interest  paid  to 
the  vendor  accrued  during  Tate's  possession  of  the  estate 
and  the  assets.  I  consider,  therefore,  that  the  money  has 
been  repaid  to  Tate.  This  ground  of  relief  also  fails  en- 
tirely. 

During  the  long  consideration  which  I  have  given  to 
this  case,  some  views  of  it  occurred  to  me,  according  to 
which,  upon  a  suit  properly  framed,  the  plaintiffs  might. 
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Bjcck.Ch.inEq.  perhaps,  have  shewn  themselves  entitled  to  relief  against 

this  fund,  but  in  a  degree  extremely  limited,  unless  the 
point  made,  that  a  purchase  is  not  within  the  statutes  of 
Elix.,  had  furnished  an  answer. 

That  circumstance,  together  with  the  novelty  of  the 
case,  induces  me,  in  dismissing  this  bill,  to  dismiss  it  widi- 
out  costs. 

Let  the  bill  be  dismissed  without  costs. 


HoUOUTOlf 
0. 

Tate. 


A*  having  been 
indebted  to  the 
estate  of  B,  in  a 
sum  of  moneyi 
but  from  which 
he  had  been 
discharged  un- 
der a  commis- 
sion of  bank- 
rupt, voluntarily 
executed  to  C, 
the  widow  of  B., 
a  bond  for  the 


Fowler  and  Another  t?.  Hunter  and  Others. 
Robert  hunter,  by  his  wiU,  dated  17th  Jme, 
1780,  gave  to  his  eight  children  therein  named  1050L  each, 
and  the  residue  of  his  estate  to  his  wife,  Mary  Hmmierp 
whom  he  appointed  his  executrix. 

The  testator  died  in  1783,  leaving  the  eight  children 
named  in  his  will  and  two  children  bom  subsequently  to 
the  date  thereof. 

The  testator,  Robert  Hunter,  in  his  lifetime,  was  a 
Sf iSeb^/^  creditor  of  Samuel  Yeats,  of  Wotton-under-Edge,  in  the 
the  ute  of  herself  county  of  Gloucester,  clothier,  for  the  sum  of  1S61/.  3#.  8itt 

which  Samuel  Yeats,  in  the  year  178^,  became  banknipt 
This  debt  was  proved  by  the  testator  in  his  life-time,  or 
by  his  widow  after  bis  decease,  under  the  commission  of 
bankrupt  against  Yeats,  and  dividends  thereon  to  the 
amount  of  S46/.  1 7s.  4fd,  were  received  by  the  widow,  MmP' 
?»e*«e^rf«{r  g^^^  /fon/^,  from  the  estate  of  Yeats. 

n^  ofherttlf 

and  children  only,  in  what  proportions  among  the  latter  the  may  think  proper  to  direct,  but  for  n» 
other  use,  purpose,  or  intent  whatsoever: — Held,  that  the  widow  took  a  life  interest  in  the  money 
secured  by  the  bonds,  and  that  the  principal,  after  her  decease,  became  payable  among  the  diild- 
ren,  in  such  manner,  and  in  such  proportions,  as  she  should  direct;  and  the  widow  having  made  an 
exclusive  appointme«t  in  &vour  of  two  of  her  children,  it  was  held  that  such  appointment  was  void^ 
and  that  all  the  children  took  as  tenants  in  common. 

Though,  generally  speaking,  an  instrument  must  be  construed  by  the  provisions  contained  in  il^ 
and  not  by  any  thing  dehors,  yet,  under  the  circumstances  of  this  case: — Helfl,  that  the  Court  might 
call  the  language  of  the  second  bond  into  aid  in  construing  the  efllVct  of  the  Srst. 

Where  there  is  a  general  power  of  appointment  among  children,  and  the  appointment  from  any 
circnmstaoce  becomes  void,  the  children  take  as  tenants  in  common. 


but  at  her  die- 
posal.    Two 
years  after- 
wards, A.  exe- 
cuted to  C,  an- 
other bond  for 
the  payment  of 
the  remainder 
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Samuel  Yeats  obtained  his  certificate  under  his  com-  Exch,ch.inEq. 
mission;  and,  being  afterwards  successful  in  business,  he,     v^^*^ 
in  the  year  1800,  wrote  to  Margaret  Hunter  the  following       Powler 

^^^^^'  Hunter. 

"  MonksmiU,  near  fFotion-under-Edget  June  4th,  1800. 

''  My  dear  Madam, — Although  it  is  many  years  since  we 
have  kept  up  any  correspondence,  yet  I  can  assure  you 
there  has  never  one  year  passed  without  my  reflecting, 
with  regret,  on  the  loss  your  late  husband  sustained  by  my 
failure,  and  also  upon  the  distress  I  imagined  you  must 
have  since  suffered  in  your  own  concerns;  and  on  that  ac- 
count, I  have  the  greater  satisfaction  in  tlie  subject  of  this 
letter,  which  I  shall  endeavour  to  explain  without  fur- 
ther preface.  It  has  ever  been  the  fervent  prayer  of  my 
mind*  that  I  might  be  permitted  to  live  long  enough  to 
make  my  creditors,  who  sustained  losses  by  my  &ilure, 
compensation  for  their  debts,  and  it  appeared  to  me  that 
the  only  chance  I  had  of  ever  doing  it  was  to  keep  the 
property  I  have  since  been  obtaining  by  my  business  to- 
gether till  I  could  do  something  for  them  like  a  full  com- 
pensation. By  a  late  investigation  of  my  affidrs>  it  appears 
that  it  has  at  length  pleased  God  to  bless  my  endeavours 
so  far  as  to  enable  me  to  obtain  property  sufBcient  to 
make  up  the  deficiency  which  the  three  dividends  of  my 
effects  fell  short  of  doing  under  the  commission  (and  it 
was  not  until  this  late  investigation  that  I  had  sufficient); 
but  it  is  so  disposed  of  in  my  business  that  it  would  be  im- 
possiblie  for  me  to  collect  the  whole  together  under  a  very 
considerable  time  to  discharge  the  whole  of  those  debts, 
without  putting  a  total  stop  to  that  business  by  which  I 
have  been  enabled  to  obtain'  the  property,  and  throwing 
me  again  into  a  dependent  situation,  which  I  cannot  sup- 
pose any  real  friend  I^have  would  wish  to  see  me.  in;  but, 
a&  it  is  as  much  my  wish,  as  I  conceive  it  to  be  my.duty  also, 


■i 
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jSjrcA.c1.ME9.  to  take  the  earliest  possible  opportunity  of  making  my 
V  creditors  restitution^  if  I  can  prevail  on  some  of  my  prin- 
FowLEB.  cipal  creditors,  whom  I  look  upon  as  my  particular  friends, 
Hunter.  to  allow  me  to  give  them  my  bonds  for  the  amount  of  the 
deficiency  of  their  debts,  payable  in  three  years,  with  half 
yearly  interest,  it  is  my  intention  to  pay  the  smaller  cre- 
ditors during  the  course  of  this  month.  And,  as  I  think 
I  cannot  possibly  dispose  of  the  amount  of  what  would  he 
the  deficiency  of  my  debt  to  the  late  Mr.  Hunter,  so  well 
as  to  secure  it  for  the  benefit  of  you,  my  dear  Madam,  and 
your  family  in  the  way  that  would  have  been  most  conge- 
nial  to  the  spirit  of  my  departed  firiend,  and  to  your  wishes, 
I  shall  be  happy  to  give  you  the  amount  in  one  sum  in  such 
manner  as  you  will  be  pleased  to  point  out  as  most  likely 
to  answer  that  purpose;  and,  at  the  expiration  of  three 
years,  I  will,  if  required,  invest  the  property  in  any  other 
security,  or,  if  more  desirable,  pay  the  money.  I  request 
the  favour  of  your  immediate  answer,  and  remun  respect- 
fully, my  dear  Madam,  your  faithful  and  obliged  friend, 

Samuel  YeaU.'' 

In  accordance  with  this  letter,  Samuel  Yeats  executed 
to  Margaret  Hunter  a  bond,  dated  the  5th  June,  1800,  by 
which  he  became  bound  to  Margaret  Hunter,  therein  de- 
scribed as  the  widow  of  the  late  Robert  Hunter,  of  the 
city  of  Bristol,  merchant,  in  the  sum  of  2788/.  I3s.  8d., 
to  be  paid  to  the  said  Margaret  Hunter,  for  the  use  of 
herself  and  children,  but  at  her  disposal,  or  her  certain 
attorney,  executors,  administrators,  or  assigns ;  with  a  con- 
dition thereunder  written  for  making  void  the  same,  if 
Samuel  Yeats,  hia  heirs,  executors,  or  administrators, 
should  pay,  or  cause  to  be  paid,  to  Margaret  Hunter, 
her  executors,  administrators,  or  assigns,  1394/.  6s.  lOdL 
on  the  5th  June,  1803,  with  legal  interest  half  yearly. 

The  1394/.  6s.  lOd.  secured  by  this  bond  were  composed 

of  914/.  6s.  4e/.,  the  balance  of  the  original  debt,  with  in- 
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terest  thereon,  from  the  5th  December ^  1789,  when  the  Bxck.Ch,inEq. 
last  dividend  was  declared. 

After  the  execution  of  this  bond,  it  was  discovered  that 
the  interest  had  been  improperly  calculated  from  the  day 
when  the  last  dividend  was  declared,  instead  of  from  an 
earlier  period ;  and  Samuel  YeaiSf  therefore,  executed  to 
Margaret  Hunter  another  bond,  dated  5th  June,  1803, 
whereby  he  became  bound  to  her  as  the  widow  of  Robert 
Hunter  in  685/.  14^.  Sd.,  to  be  paid  to  the  said  Margaret 
Hunter^  or  her  certain  attorney,  executors,  or  administra- 
tors, /or  the  use  and  ben^t  of  herself  and  children  only, 
in  what  proportion  among  the  latter  she  may  think  proper 
to  direct  J  but  for  no  other  use,  purpose,  or  intent  what" 
soever.  This  bond  was  conditioned  for  the  payment  by 
Samuel  Yeats,  his  heirs,  executors,  or  administrators,  to 
Margaret  Hunter,  her  executors,  administrators,  or  as- 
^iga^jfor  the  use  and  benefit  of  herself  and  cMldren  only, 
in  what  proportion  among  the  latter  she  may  think  proper 
to  direct,  but  for  no  other  use,  purpose,  or  intent  whatso^ 
ever,  of  the  sum  of  342/.  17^.  4fd.  on  the  5th  June,  1805, 
together  with  legal  interest  half  yearly. 

In  1803,  Samuel  Yeats  wrote  the  following  letter  to 
Margaret  Hunter: 

"  Monksmill,  near  Wotton-under-Edge,  July  30th,  1803. 

"  My  dear  Madam — Inclosed  you  will  receive  41/.  \2s. 
2d.  to  pay  the  interest  due  on  my  bonds  to  you  on  the  5th 
of  last  month,  which  you  will  be  pleased  to  acknowledge 
accordingly. 

''  As  the  time  is  now  expired  for  which  I  originally  pro- 
posed to  hold  the  money  for  which  these  bonds  were  given 
you  (and  my  other  friends  to  whom  I  stand  indebted  under 
similar  circumstances),  the  option  to  say  whether  it  will  be 
most  agreeable  to  have  the  money  paid  in  in  six  months 
from  this  date,  or  to  let  it  remain.  I  will  readily  do  the 
former  if  more  agreeable  to  you,  and  it  will  increase  the 
income  of  yourself  or  family,  provided  I  can  be  satisfied 
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Exch.Ch,inEq.  the  principal  be  secured  to  your  daughters  after  your  de« 

cease  (to  be  disposed  of  amongst  them  in  such  proportions 
as  you  may  think  proper),  agreeably  to  the  plan  which  was 
proposed  on  your  first  entering  into  a  correspondence  up- 
on this  subject.  I  wish  you  to  consider  the  convenience  of 
yourself  and  family  solely  in  your  determination  and  reply 
to,  my  dear  Madam,  your  sincere  finend  and  servant, 

Samuel  YeaUJ* 

Three  of  Robert  Hunter'^  children  died  intestate  and 
unmarried  before  either  of  the  bonds  were  executed  by 
Samuel  Yeats. 

The  interest  on  the  bonds  was  from  time  to  time,  until 
the  year  1821,  received  by  Margaret  Hunter  and  applied 
to  her  own  use.  In  that  year  Samuel  Yeats  paid  off  the 
bonds,  and  the  money  was  invested  by  Margaret  Hwder 
in  the  purchase,  in  her  name,  of  2300/.  three  per  eeuL 
consols,  the  dividends  and  interest  of  which  were  firom 
time  to  time  received  by  her. 

Margaret  Hunter  died  in  the  year  1837,  having  made  a 
will  dated  11th  October,  1820,  whereby  she  bequeathed 
as  follows,  viz.  *'  I  give  unto  my  daughters,  Mrs*  James 
Fowler  and  Mrs.  Richard  Fowler,  five  guineas  each  to  buy 
a  mourning  ring;  I  give  all  my  plate  to  my  two  sons, 
Robert  Hunter  and  Jameson  Hunter,  to  be  equally  dirid- 
ed  between  them;  And  I  give  and  bequeath  all  the  re- 
sidue  of  my  property,  and  all  property  over  which  I  have 
any  power  of  appointment,  unto  my  two  daughters,  Jenny 
Ann  Hunter  and  Maria  Bush,  to  be  equally  divided  be- 
tween them ;  the  share  of  my  said  daughter,  Maria  Bush, 
to  be  for  her  sole  and  separate  use,  so  that  the  same  may 
be  given,  sold,  or  dbposed  of  by  her,  or  be  held  and  enjoy- 
ed by  her  in  exclusion  of  her  husband,  and  without  being 
under  his  control,  or  subject  to  his  debts  or  engagemoits, 
and  in  the  usual  manner  as  if  she  was  sole  and  unmarried; 
and  I  appoint  my  said  two  daughters,  Jenny  Ann  Hunter 
-^•^d  Mmrin  Bush  joint  executrixes  of  this  my  will  •• 
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The  bill  was  filed  by  Mafgaret  Fowler,  widow,  one  of  Exch.  Ch.  in  Eg. 
the  children  of  the  testator  Robert  Hunter^  and  Jatnes     v._^^^ 
Fowler,  the  husband  of  Sarah  Fowler,  deceased,  another  of      Fowler 
the  testator's  children,  against  the  other  surviving  children       hunter. 
of  the  said  testator,  and  prayed  a  declaration  that  Mar- 
garet Hunter,  the  widow  of  the  testator,  was  a  trustee  for 
herself  and  her  children,  living  at  the  dates  of  the  bonds,  of 
the  monies  secured  by  the  bonds,  and  of  the  2300/*  consols, 
in  which  the  same  were  afterwards  invested ;  and,  regard 
being  had  to  the  fisu^t,  that  the  interest  of  the  principal 
monies  secured  by  the  said  bonds,  and  the  dividends  of 
the  said  annuities,  were  received  by  the  said  Margaret 
Htmier  exclusively  during  her  life,  it  might  be  declared, 
that  the  whole  of  the  consols  became  distributable  at  her 
death  among  her  children  living  at  the  dates  of  the  bonds 
respectively  in  equal  shares,  and  the  representatives  of 
such  of  them  as  were  since  dead :  and  that  the  appoint- 
ment contained  in  the  will  of  Margaret  Hunter  in  favour 
of  Jenny  Attn  Hunter  and  Maria  Bush,  exclusively,  so  far 
as  the  same  related  to  the  consols,  might  be  declared  void. 

Mr.  Treslove  and  Mr.  Wilbraham  for  the  plaintiff. — 
Both  bonds  were  given  in  pari  maierid;  one,  therefore, 
may  fairly  be  used  to  illustrate  the  other.  The  objects  of 
Yeaii  bounty,  or  rather  sense  of  justice,  were  Mrs. 
Hunter  and  all  the  children:  he  could  not  have  any  in- 
tention to  exclude  any.  The  words,  "  but  at  her  disposal,'* 
cannot  be  read  in  opposition  to  the  former  passage ;  but 
only  apply  to  the  purposes  to  which  the  fund  should  be 
confined:  the  expression  in  the  second  bond,  ^  in  what  pro- 
portions among  the  latter  as  she  may  think  proper  to  di* 
rect,**  clearly  shews  this.  There  being  seven  children  at 
the  time  when  the  bonds  were  given,  the  proper  applica- 
tion is,  that  the  widow  should  take  one  eighth  for  herself, 
and  that  the  remaining  seven  eighths  should  be  divided 
among  the  children  in  such  shares  as  she  might  think  fit. 
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Exek.  CKimEq.       Mr.  WhUfMrsh  for  the  defendants. — It  is  a  settled  prin- 
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ciple,  that  a  person  haying  the  absolute  disposal  of  money, 

has  an  absolute  property  in  it.  Robiiuon  ▼.  T%ckeU  (a). 
No  ascertained  part  being  provided  for  the  children,  the 
wife  took  the  whole.  Curtis  v.  Rippon  (&).  In  Hamley  t. 
GUberi  (c),  under  a  gift  of  residue  to  2^.  to  be  applied  by 
her  at  her  discretion  for  or  towards  the  education  of  her 
son,  without  being  liable  to  account  for  the  application  of 
it,  the  Court  held,  that  A.  was  entitled  to  the  whole  re- 
sidue, though  considerablcy  subject  to  the  application  of  so 
much  as  the  Court  might  think  fit  towards  the  education 
of  the  son  during  his  minority.  And  the' Master  of  the 
Rolls,  in  deciding  that  case,  observes  {d) — ''  The  question 
is,  whether  this  converts  her  into  a  mere  trustee;  I  can- 
not think  that  it  was  so  intended;  the  whole  is  to  be 
paid  into  her  hands,  but  it  cannot  be  supposed  to  be  man- 
datory on  her  to  lay  out  the  whole  upon  her  son's  educa- 
tion; a  discretion  is  left  her  as  to  the  quantum,  and  it 
must  have  occurred  to  the  testatrix  that  there  would  be 
the  corpus  to  dispose  of  when  it  was  paid  over  to  her;  and 
as  she  was  not  to  account  for  it,  it  does  appear  to  be  a  gift 
without  responsibility.  What  is  a  gift  but  handing  over 
a  fund  with  an  absolute  power  of  disposition  ?  If  it  be 
given  to  you,  and  you  may  dispose  of  it  as  you  please,  is 
it  not  yours?**  The  observations  made  by  the  Master  of 
the  Rolls,  in  that  case,  may  properly  be  applied  to  the  pre- 
sent. 

Mr.  Wakefield  and  Mr.  Griffith  Richards  for  the  plain- 
tiffs.— No  trust  appears  in  the  condition  of  the  bonds, 
which  are  in  the  common  form ;  and  no  trust  was  intended 
to  be  imposed,  but  a  mere  gift  from  Yeats. 


{a)  8  Ves.  142.  (c)  Jacob,  354. 

(6)  5  Madd.  434.  (d)  Id.  360. 
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Lord  Chief  Baron. — This  is  a  very  doubtful  case,  Ejceh,ch.inEq, 

1829 

These  instruments  were  evidently  prepared  by  persons  *  ^ 

not  in  the  habit  of  using  legal  language.  It  is  to  be  re-  Fowler 
gretted  that  we  are  continually  called  upon  to  put  a  con-  hunter. 
struction  on  language  which  the  persop  using  it,  in  all 
probability,  never  intended  it  should  bear.  I  am  not  sure, 
that  if  this  case  were  to  be  brought  before  another  Judge, 
he  would  not  be  of  a  different  opinion.  I  think  Yeats, 
the  obligor,  meant  that  the  testator's  widow  should 
have  the  interest  of  the  money  for  her  life,  and  that  she 
should  have  a  power  of  disposing  of  the  capital  among  her 
children.  I  know  the  general  rule  to  be^  that  an  instru- 
ment must  be  construed  by  the  provisions  contained  in  it, 
and  not  by  any  thing  dehors.  But,  whatever  may  be  the 
law  on  the  subject,  justice  requires,  in  this  case,  that  I 
should  keep  in  view  the  language  of  the  second  instru- 
ment. The  same  intention  seems  to  have  continued  for 
two  years;  and,  I  think,  under  the  circumstances,  I  am  en- 
titled to  use  the  language  of  the  second  bond  in  constru- 
ing the  first.  I  state  this  distinctly,  in  order  that,  if  it  shall 
be  considered  worth  while  to  carry  this  case  elsewhere, 
the  manner  in  which  I  arrive  at  my  conclusion  may  be  un- 
derstood. I  think  the  construction  which  must  be  put  on 
the  instruments  taken  together  is,  that  Yeats  intended  to 
give  the  interest  of  the  money  to  the  widow  for  her  life, 
and  the  capital,  after  her  death,  to  her  children,  in  such 
manner,  and  in  such  shares  and  proportions,  as  she  should 
think  fit.  I  do  not  know  whether  I  am  at  liberty  to  collect 
the  intention  from  what  has  taken  place ;  but  if  I  were,  then 
the  parties  seem  to  have  acted  according  to  the  construc- 
tion which  I  now  put  on  the  language  of  the  bonds. 

If  I  could  not  get  the  assistance  of  the  second  bond,  I 
should  feel  very  much  embarrassed  by  the  case  of  Robin^ 
son  V.  Tickell,  which  approaches  very  closely  to  the  pre- 
sent, indeed,  it  comes  so  near  to  it  as  to  be  scarcely  dis- 
tinguishable. But,  as  I  have  said  before,  I  think,  in  good 
sense  and  in  justice,  I  am  entitled,  in  construing  the  effect 
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Fowler 

V. 
HUNTEB. 


Exeh.  Ch.  in  Bq.  of  the  first  j  to  avail  myself  of  the  light  which  I  am  able  to 
^  ^^^'        borrow  from  the  language  of  the  second  mstmment. 

I  entu^ly  concur  in  the  opinion  expressed  by  Sir  W. 
Grant,  in  Butcher  v.  Butcher  {a),  that  it  is  difficult  to  say 
what  is  an  illusojy  appointmenti  where  some  part  b  ap* 
pointed  to  each  of  the  objects;  but  here,  nothing  being 
given  to  the  other  children,  I  must  hold  the  appointment 
whc^y  void;  and,  being  of  that  opinion,  I  think  the  three 
children  must  take  as  tenants  in  conmuHi.  I  have  a  gene* 
ral  impression  that,  where  there  is  a  power  of  appointment 
among  children,  and  the  appointment  firom  any  cause  fiub, 
the  children  take  as  tenimts  in  common* 


(a)  9  Ves.  362.  See  the  same 
case  on  appeal,  1  Ves.  &  B.  79. 
See  also  Box  v.  Whitbread,  10  Ves 


31,  and  on  appeal,  16  Ves.  15.  See 
likewise  Mocatta  v.  Lomada,  12 
Ves.  123. 


Jtf/y  23rd. 
Nav.Uth, 


BUI  for  the 
spedfic  per- 
formance of  a 
covenant,  by 
which  the  de- 
fendants en- 
gaged, within 
two  years,  to 
procure  the 
heir-at-law  of 


Sir  John  FaEDERiCKy  Bart.,  and  Others,  v.  Coxw£LL  and 

Another. 

JlY  indentures  of  lease  and  release,  dated  the  21st  and 
2^d  May,  1813,  divers  lands  and  hereditaments  were  con- 
veyed to  Katharine  Long,  spinster,  in  fee,  by  way  of 
mortgage,  for  securing  3000/.  and  interest* 

Katharine  Lang  died  intestate  as  to  the  mortgaged 
premises,  but  having  made  a  will,  by  which  she  appointed 

certidn  landMo   ^^^  defendants  her  executors,  who,  after  her  death,  pro?- 

whhtt*'  °''  ed  such  wilL 

within  the  same 

period,  to  prefer      By  indentures  of  lease  and  release,  dated  the  25th  and 

a  peuuon  to  the 

House  of  Lords  2Gth  April,  1816,  made  between  the  defendants,  of  the  first 
their  utmost'en-  P^^^ '  ^^^  plaintiff,  Richard  Taylor  (the  mortgagor),  of 

deavours  to  pro- 
cure, an  act  of  Parliament  for  substituting  a  trustee  in  the  place  of  the  heb-,  in  case  such  heir  cobU 
not  be  found,  or  there  should  not  be  any  heir.  On  inquiry,  no  heir  being  found,  the  Court  de* 
creed  the  defendants  to  allow  their  names  to  be  used  in  an  application  to  Parliament  for  the  act, 
expressing,  however,  a  doubt  whether  such  an  application  could  succeed,  the  estate  appetziiK  to 
have  escheated.  ^^ 

The  Court  will  not  decree  that  whicli  seems  to  be  impossible;  and  it  is  more  than  doubCfol  whe- 
ther the  old  la  w  now  prevails,  by  which  a  man  was  compelUOile  to  procure  hit  wife  to  Icry  a  ine. 
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the  second  part;  William  Lake^  of  the  third  part;  and  the  Etch.Ck.inEq. 

.  1829 

plaintiffs.  Sir  John  Frederick  and  Robert  Hudson^  of  the     ^  *  ^ 

fourth  part;  in  consideration  of  tiOOO/.  paid  to  the  defen-  Frederick 
dants  in  satisfaction  of  the  mortgage  to  KcUharine  Long^  Coxwblji. 
and  of  a  further  sum  paid  to  Taylor  (the  mortgagor);  the 
lands  and  hereditaments  comprised  in  the  mortgage  to 
Katharine  Long  were  conveyed  to  fVilUam  Lake  in  fee> 
by  way  of  mortgage,  as  a  trustee  for  the  plaintiffs.  Sir 
John  Frederick  and  Robert  Hudson. 

By  a  deed  of  covenant  bearing  even  date  with  the  last- 
mentioned  release  made  between  the  defendants  of  the 
first  part;  the  plaintiff,  Richard  Taylor,  o(  the  second 
part ;  and  the  plaintiffs.  Sir  John  Frederick  and  Robert 
Hudson,  of  the  third  part ;  after  reciting,  inter  alia,  that 
the  defendants  had  been  unable  to  ascertain  who  was  the 
heir-at-law  of  Katharine  Long,  but  that  it  was  highly 
probable  she  had  not  died  without  an  heir,  the  defend- 
ants covenanted,  at  their  own  costs  and  charges,  within 
two  years  from  the  date  of  that  indenture,  to  cause  and 
procure  the  heir  of  Katharine  Long  to  convey  the  premi- 
ses, or,  at  the  like  costs  and  charges,  within  the  said  term 
of  two  years,  to  prefer  a  petition  to  the  House  of  Lords 
for,  and  use  their  utmost  endeavours  to  procure,  an  Act  of 
Parliament  for  substituting  some  proper  person  to  be  a 
trustee  of  the  premises  in  the  room  and  stead  of  the  heir- 
at-law  of  Katharine  Long,  in  case  such  heir-at-law  could 
not  be  discovered,  or  to  become  and  be  a  trustee  of  the 
same  premises,  in  case  there  should  not  be  any  heir-at-law 
of  Katharine  Long,  and  the  estate  should  have,  in  conse- 
quence, escheated. 

The  bill  was  filed  for  the  performance  of  the  covenant 
contained  in  this  deed,  and  prayed  that  the  defendants 
might  be  ordered  within  a  reasonable  time  specifically  to 
perform  their  said  covenant  and  agreement,  by  either  dis- 
covering and  procuring  a  proper  conveyance  from  the 
heir-at-law  of  Katharine  Long,  or  if  no  such  heir-at-lav 
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Esch,  ch.  hiEq.  should  be  dlscoreredi  then  in  petitioning  for,  and  obtainii^y 

'  ^     an  act  of  Parliament  for  the  purpose  mentioned  in  the 

Frederick     Covenant,  or  that  the  plaintifis  might  be  authorized  by  the 

CoxwBLL.      C^u^^  ^^  make  the  necessary  inquiries  for  discoTering  such 

heir-at-law;  and  if  such  inquiries  should  be  ufisuccessfiily 

then  to  petition  for  and  obtain  such  act  of  Parliament 

as  aforesaid;  and  that  the  defendants  nught  be  ordered 

to  concur  and  assist  the  plaintifisj  and  to  pay  the  costs, 

charges,  and  expenses  of  and  attending  the  same. 

The  defendants  admitted  the  facts,  and  stated  their  be- 
lief, that  no  heir  could  be  found ;  and  alleged,  diat  they  were 
unable  to  apply  for  such  act  of  Parliament,  inasmuch  as 
they  were  advised  that  there  was  an  escheat  to  the  Croita; 
and  they  submitted  that  the  Attomey-Greneral  ought  to  be 
made  a  party  to  the  suit. 

By  the  decree  made  on  th^  hearing  the  eause,  dated  End 
N(Hf ember,  18S4,  it  was  referred  to  the  Master  to  inquire 
whether  there  was  any  heir-at-kw  o{  Katharine  Long,  and 
who  was  such  heir. 

The  Master,  by  his  report,  certified  that  he  did  not  find 
that  there  was  any  heir-at-IaW  of  Kaiharine  Long. 

The  cause  now  came  on  for  further  directions,  the  point 
for  discussion  being,  whether  the  Court  would  decree  a 
spec^ific  performance  of  the  covenant  to  apply  for  and  ob- 
tain the  act  of  Pariiament.  Very  little  argument,  htm- 
ever,  took  place,  in  consequence  of  Mr.  Preston,  for  the 
plaintiffs,  observing,  that  he  had  reasons>  from  %ome  cir- 
cumstances, to  believe  that  an  heir-at^w  was  in  extstenee^ 
and  would  very  shortly  be  found. 

Mr.  Preston,  and  Mt.  Moore,  for  the  plaintiffs. 

Mr.  Knight,  for  the  defettdantis. 

Loi^n  Chief  Baron. — The  question  in  this  case  i$i 
what  relief  shall  be  given  in  equity   against   a  person 
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who  ha»  entered  into  this  covenant.     \His  LankMp  then  E^rek.  cfc.  inEi 

1829. 
stated  the  covenant,  and  detailed  the  facts  of  the  caseJ]  If  ^ 

an  heir  could  have  been  found,  very  little  doubt  could  be  Frederick 
entertained  as  to  the  manner  in  which  he  might  have  been  coxwell. 
compelled  to  convey.  The  failure  of  an  heir  causes  some 
difficulty,  but  not,  as  it  seems  to  me,  an  insurmoimtable  dif- 
ficulty. If  the  covenant  had  been  expressly  to  obtain  an 
Act  of  Parliament,  it  would  be  different,  for  it  might  be 
impossible  to  do  so,  according  to  the  rules  of  the  legisla- 
ture ;  but  the  covenant  is  not  to  procure  an  Act,  but  only 
to  petition  for  an  Act,  and  to  use  their  best  endeavours  in 
obtaining  it*  The  Court  will  not  decree  an  impossibility. 
Even  the  old  law,  by  which  a  husband  was  compellable  to 
procure  his  wife  to  levy  a  fine  according  to  his  covenant, 
seems  now  to  be  shaken.  But  I  think  there  would  be  no 
difficulty  in  giving  the  plaintiffs  the  benefit  of  this  cove- 
nant, by  decreeing  the  defendants  to  pennit  their  names 
to  be  used  in  an  Application  to  Parliament  fi^r  the  necessary 
Act  I  very  much  doubt,  however,  whedier  such  an  ap- 
plication will  succeed.  By  the  late  statute  (a)  his  Majesty 
is  authorized,  where  trust  property  escheats  to  the  Crown, 
by  sign  manual  to  direct  the  execution  of  the  trusts,  and 
to  make  grants  to  trustees  for  that  purpose.  I  think  I 
shall  not  stretch  the  jurisdiction  of  this  Court,  if  I  direct 
that  the  defendants  shall  permit  their  names  to  be  used  in 
such  application  to  Parliament,  by  petition  or  otherwise, 
as  the  Master  shall  appoint,  in  case  the  parties  differ  about 
the  same.  The  defendants  must  pay  the  costs  up  to  the 
present  time.  Continue  the  cause  in  the  paper,  and  re- 
serve further  directions  and  subsequent  costs. 

(a)  39  ^  40  Gto.  8,  c  86,  8. 42. 
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HILARY  TERM,  10  &  11  OBO.  IV.,  AND  THE  SITTINGS  AFTER. 


MEMORANDUM. 

2^^'  ^  Upon  the  3rd  of  February,  Mr.  Serjeant  Basanqwei 
took  his  seat  upon  the  Bench  of  the  Court  of  CommoM 
Pleas,  having  been  previously  appointed  one  of  the  Puisne 
Judges  of  that  Court,  upon  the  resignation  of  Mr.  Justice 
Bttrrotigfi. 


EXCHEQUER  OF  PLEAS. 


Willis  v.  Newham. 

A  TerbiJac-  ASSUMPSIT  against  the  defendant  as  the  maker  of  a 
ofX*^?r«t  P>^o™ssory  note,  dated  the  26th  September,  1811.  Pleas 
of  part  of  a  debt  — ^on  (usumpsit,  and  nan  assumpsit  infra  sex  annas* 

withiii  SIX  years,  ,  s.  ^ 

is  DOC  sofBdent  At  the  trial,  before  Bayley,  J.,  at  the  Summer  As- 
bul  9  Geo,  4  sizes,  18^8,  for  Yorkshire,  the  plaintiff,  having  proved  the 
^14,  to  take  handwriting  of  the  defendant  to  the  note,  called  two 
thesutote  of  witnesses,  who  proved  verbal  acknowledgments  by  the  de- 
fendant, that  he  had  made  payments  in  respect  of  the  note 
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within  six  years.     Upon  this  evidence^  the  learned  Judge  E^ch,  of  PUm 
was  of  opinion  that  although  proof  of  actual  payment  of    ^  '  ^ 

interest  would  be  an  answer  to  the  statute  of  limitations,  Willis 
within  the  provisions  of  the  stat.  9  Geo.  4,  c.  14,  yet  evi-  ncwham. 
dence  of  an  acknowledgment  of  payment  was  within  the 
mischief  that  statute  was  intended  to  prevent;  and,  there- 
fore, nonsuited  the  plaintiff,  giving  him  leave  to  move 
to  enter  a  verdict  for  the  amount  of  the  principal  and 
interest  due  upon  the  note. 

Jones,  Serjt.,  accordingly,  in  Michaelmas  Term,  ob- 
tained a  rule  to  shew  cause  why  the  nonsuit  should  not  be 
set  aside,  and  a  verdict  entered  for  the  plaintiff;  against 
which — 

Brougham  shewed  cause. — Great  inconvenience  result- 
ed from  the  admission  of  parol  evidence  to  defeat  a  plea 
of  the  statute  of  limitations;  to  remedy  which  the  stat.  9 
Geo.  4,  c.  14,  was  passed,  and  its  object  was  to  engraft  the 
provisions  of  the  statute  of  frauds  upon  the  statute  of  li- 
mitations. The  effect  of  that  act  is,  that  no  acknowledg- 
ment of  the  existence  of  a  debt,  or  promise  to  pay  it,  shall 
be  binding  upon  the  party,  unless  the  acknowledgment 
or  promise  be  in  writing  signed  by  the  party  to  be  charged 
thereby.  An  acknowledgment  of,  or  a  promise  to  pay,  a  debt, 
furnishes  a  presumption  of  the  existence  of  the  demand; 
and  a  payment  of  part  of  a  debt  shews  that  the  debt,  in  re- 
spect of  which  the  payment  is  made,  is  unsatisfied.  It  is 
admitted,  that  a  direct  acknowledgment  of,  or  promise  to 
pay,  the  debt,  must  be  in  writing,  to  satisfy  the  provisions 
of  the  late  act;  and  yet,  it  is  contended,  that  the  acknow- 
ledgment of  a  payment  may  be  good  by  parol.  Now,  if 
the  ground  upon  which  the  payment  is  evidence  of  the  ex- 
istence of  the  debt,  be,  that  it  raises  a  presumption  that  the 
debt  is  still  in  existence,  and  it  be  admitted  that  a  direct  ac- 
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jSxeA.  of  PUmt,  knowledgment  must  be  in  writnigy  a/artiari,  the  admimoti 

of  that  which  only  amounts  to  hn  acknowledgment  of  the 
existence  of  the  debt  must  be  in  wridng  also.  But  it  wfll  be 
said  9  that  the  proviso  exempts  the  case  of  payments  from 
the  operation  of  the  preceding  parts  of  the  clause.  That 
proviso  is,  that  **  nothing  therein  contained  shall  alter,  les* 
sen,  or  take  away  the  etfect  of  an jf  paymeni  of  any  princi- 
pal or  interest.**  It  leaves  the  mode  of  proof  untouched; 
and  if  it  can  be  shewn  that  effect  can  be  given  to  die  words 
of  the  proviso,  without  encountering  the  mischief  at  which 
the  statute  was  aimed,  the  Court  will  adopt  that  construc- 
tion. It  would  be  mischievous  to  allow  the  payment  to  be 
proved  by  the  admission  of  the  party  and  by  the  witness's 
construction  of  a  loose  and  unsatisfactory  conversation, 
equally  as  in  the  case  of  an  acknowledgment  of  or  promise 
to  pay  the  debt ;  and  efiect  vrill  be  given  to  the  proviso,  by 
saying  that,  in  the  case  of  pajrment,  the  act  can  only  be  sa* 
tisfied  by  a  written  acknowledgment  of  the  pa3mi«it,  or  by 
the  actual  evidence  of  the  ptrty  in  whose  presence  the 
payment  was  made. 


Jones^  Seijt. — Before  the  late  act,  the  Judges  were 
stantly  employed  in  ascertluntng  the  meaning  of  words; 
and  against  this  continual  conflict  of  equivocal  phrases  and 
vague  admissions  of  the  existence  of  a  debt,  the  moden 
Stat.  9  Geo.  4,  c.  14,  levelled  its  power.  But  the  proviso, 
according  to  the  general  rule  of  construction,  takes  the 
case  of  payment  entirely  out  of  the  operation  of  the  act, 
and  leaves  the  payment  to  be  proved  as  before  die  wuh 
dem  enactment.  This  argument  would  be  sufficient,  if  die 
danger  in  the  two  cases  were  the  same;  but  the  case  of 
payment  is  not  open  to  the  same  danger  as  the  admissioR 
of  an  acknowledgment  of  the  existence  of  the  debt*  The 
admission  of  a  naked  fact  can  scarcely  be  misrepresented. 
To  exclude  this  evidence  will  be  to  exclude  all  parol  tes- 
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timony  in  suoh  a  case ;  and  upon  the  sapae  rea8on^)g  a  atatr  Bxok,  of  picm, 
ed  accountj  taking  credit  for  payments,  would  be  inauffi-     v...^,^...!./ 
ci^nt  to  prove  the  paymenti  unless  it  were  signed  by  the       Willis 
party  whp  was  to  be  charged  ^itb  its  contents*  Newuam. 

Cur.  adv.  vuU. 

Garrow,  B.y  now  delivered  the  judgment  of  the  Court 
|M  follow^:— This  was  an  action  of  cissumpsit  upon  a  pro- 
missory note  for  the  sum  of  SQO/.  with  }|[)terest|  dat^d  ^6th 
Sfptemb^i  1811,  to  which  the  defendant  pleaded  the 
general  issue,  and  the  statute  of  limitations,  The  cause 
was  tried  before  Mr.  Justice  Bayley^  at  York;  and  the 
report,  sent  in  by  that  learned  Jpdge,  states  very  fully 
the  evidence  which  was  given  at  the  trial.  After  proving 
the  note,  th^  plaintiffi  for  the  purpose  of  taking  the 
case  out  of  the  statute  of  limitations,  called  the  Sheriff's 
pfiicer  by  whon^  the  defendant  was  arrested,  who  provedi  ' 
that  when  he  arrested  the  defendant,  he  told  hipi  that  he 
did  so  at  the  suit  of  the  plairitiff,  when  the  defendant  said, 
that  it  was  a  bard  case  that  he  should  be  arrested,  as  he 
had  paid  the  plaintiff  10/.  only  a  short  time  before.  Thq 
plaintiff's  attorney  was  also  called  for  the  saipe  purpose ; 
and  he  stated,  that,  having  made  arrangements  with  the 
defendant  with  respect  to  the  payment  of  the  interest  upoii 
the  note,  he  called  upon  the  defendant,  and  complained  that 
he  had  not  performed  his  promise,  when  the  defendant  told 
him  that  he  had  not  been  able  to  pay  the  interest,  but 
had  paid  the  plaintiff  10/.  since  the  arrangement  ha4 
been  made.  Under  these  circumstances  the  learned  Judg<^ 
reports,  that  he  was  disposed  to  think,  that,  under  the  stat» 
9  Geo,  4,  c.  14,  though  proof  of  actual  payment  of  interest 
would  be  9X1  answer  to  the  statute  of  limitations,  evidence 
of  an  acknowledgment  of  payment  was  within  the  mi^*- 
chief  that  statute  was  intended  to  prevent.  He  there* 
fore  nonsuited  the  plaintiff,  and  gave  him  leave  to  mpv^  to 
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Exeh,  of  puas,  enter  3  verdict  for  the  principal  and  interest  due  upoa  fbe 

note. 

The  propriety  of  this  nonsuit  depends  upon  Ae  eon* 
struction  of  the  stat*  9  Geo.  4,  e.  14;  (br  the  sahitary  pro- 
visions of  which  the  public  are  under  the  greatest  obligationB 
to  the  learned  Lord  who  introduced  it,  and  upon  which  we 
are  now  required,  for  the  first  time,  to  put  a  construction. 
It  appears  to  me,  that  this  nonsuit  was  right,  and  that 
it  ought  not  to  be  disturbed ;  in  which  opinicm  the  learned 
Judges,  before  whom  the  case  was  argued,  concur.  The 
act  recites  the  English  statute  of  limitations  and  the  Irish 
statute  upon  the  same  subject.  Upon  the  plain  constnictioB 
of  these  statutes,  if  this  were  a  new  question,  it  certaii^ 
would  be  very  difficult  to  contend  that  any  action  could  be 
maintained  after  the  period  limited  by  them  respectivdy. 
Such  seems  to  have  been  the  impression  of  those  learned 
persons  who  at  first  were  called  upon  to  put  a  c<mstniction 
upon  the  English  act;  but  from  a  very  early  period  to  the 
present  time  a  different  rule  has  prevailed,  and  although 
the  time  limited  by  the  statute  may  have  elapsed,  the 
plaintiff  has  been  permitted  to  prove  an  acknowledgment 
of  or  promise  to  pay  the  debt  within  six  years,  which  has 
been  holden  sufficient  to  entitle  the  plaintiflT  to  recover. 
This  course  was  manifestly  fraught  with  the  greatest  mis- 
chief, and  was  open  to  the  greatest  misrepresentation  and 
fraud ;  and  accordingly  experience  has  shewn  that  it  has 
led  to  various  questions  and  contentions,  upon  which  the 
opinions  of  the  learned  Judges  have  not  at  all  times  been 
unifohn.  To  prevent  such  questions,  and  to  give  effect 
to  the  existing  enactments,  this  act  was  passed,  which  con- 
tains a  particular  provision,  *'  that  in  actions  of  debt,  or 
upon  the  case,  grounded  upon  any  simple  contract,  no  ac- 
knowledgment or  promise  by  words  only  shall  be  deem- 
ed sufficient  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  any  case  out  of  the  operation  of  the 
said  enactments,  or  either  of  them,  or  to  deprive  any  par- 
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ty  of  the  benefit  thereof,  unless  such  acknowledgment  or  Exck.  of  Pleas, 
promise  shall  be  made  or  contained  by  or  in  some  writing  ^  ^  '  ^ 
to  be  signed  by  the  party  chargeable  thereby,"  Upon  Willw 
this  part  of  the  statute  it  is  impossible  to  raise  a  doubt.  newham. 
The  act  says,  if  a  debt  be  of  more  than  six  years*  standing, 
it  shall  not  be  taken  out  of  the  statute  of  Hmitations  by  a 
loose  and  vague  conversation,  which  may  be  misrepresent- 
ed, but  only  by  a  written  promise  or  acknowledgment 
signed  by  the  party  to  be  charged  thereby,  which  cannot 
be  misrepresented,  and  cannot  deceive.  But  it  is  said,  that 
a  subsequent  part  of  the  act  expressly  contemplates  a  case 
like  the  present,  and  leaves  this  case  untouched.  The 
proviso  is  in  these  words : — '^  Provided  always,  that  nothing 
herein  contained  shall  alter  or  take  away,  or  lessen,  the 
effect  of  any  payment  of  any  principal  or  interest  made  by 
any  person  whatsoever.'*  This  proviso  leaves  the  case  as 
the  former  part  of  the  clause  lleft  it.  Payment  of  princi- 
pal or  interest  is  evidence  of  the  subsistence  of  the  debt, 
and  shews  that  the  payee  has  a  demand  against  the  party 
who  makes  the  payment.  But  what  is  there  in  this  pro- 
viso to  exempt  this  case  from  the  general  operation  of  the 
statute.  It  is  not,  that  nothing  therein  contained  shall  al- 
ter the  mode  of  proving,  by  words  only,  the  acknowledg- 
ment of  payment,  but  that  it  shall,  not  lessen  the  effect 
of  any  payment,  if  properly  proved.  It  appears,  therefore, 
to  us,  that  the  previous  enactment  must  be  engrafted  upon 
this  proviso,  and  that  the  whole  must  be  taken  together, 
namely,  that  the  payment  must  be  proved  not  by  a  verbal 
acknowledgment,  but  by  evidence  of  the  actual  payment, 
or  by  a  writing  such  as  the  act  requires,  and  that,  being  so 
proved,  it  shall  have  the  same  effect  as  it  had  before  the 
passing  of  the  act. 

In  the  course  of  the  argument,  the  case  of  an  account 
current  was  put,  in  which  the  party  charges  himself  and 
takes  credit  for  payments  made  by  him;  and  it  was  said, 
shall  not  this  be  evidence  to  take  the  case  out  of  the  sta- 
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E«c*.  «f  Phm,  tute  of  limitations?  I  answer  no,  because  the  act  says,  the 
1890. 

defendant  shall  not  be  charged   except  by  an  acknow* 

ledgment  in  writing,  s^ed  by  him.    It  mu^t  be  a  writing 

with  the  aoleninity  of  a  signature^  and  nplhiiig  shorti  of  thpt 

can  bind  the  party. 

Towards  the  dose  of  doie  wrgamsnt^.  it  «^aa  aubniitted, 
that  this  case  was  not  within  the  wisohief  at  which  the 
statute  was  levelled;  but  it  appears.lo  me  to  be  within  the 
mischief  equally  as  the  case  of  a  promise  or  acknowlodg* 
ment,  which,  it  is  admitted,  would  he  unavailing  unless  in 
writing  signed  by  the  party.  The  statute  consulti  the  in- 
terest of  both  the  creditor  and  debtor  $  for  if  tdie  creditor 
ia  to  rely  upon  the  evidence  of  a.SherifF*s  oflEker  or  attor- 
ney, or  upon  the  substance  of  a  loose  and  unsatisfactory  com 
versation,  he  may  lose  his  witness,  or  the  wittiess,  from 
circumstances  which  may  occur,  may  lose  his  memory,  or 
may  not  be  in  a  humour  to  recollect  or  tell  the  whole  of 
what  passed. 

Upon  these  grouodsi  we  are  of  opioion  that  thia  case  ia 
within  the  mischief  provided  against,  and  that  the  proviso 
which  saves  the  effect  of  a  payment  of  any  principal  or  uih 
terest,  does  not  exempt  that  case  from  the  general  enact* 
ment,  which  says,  that  no  acknowledgment  shall  be  binding 
which  is  by  words  only.    The  rule,  therefore,  must  be 

Discharged* 
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!      -  £reA.  of  PktUp 

lado. 

Loader,  qui  tqm^  v.  Thomas. 

JLlEBT  for  penalties  upon  the  coal  aet,  4»7  Geo*^^  c.*68)  The  coaiaot,  47 
The  first  eount  of  the  declaration  stated,  that  J.  Q.  pur-  uelenactMhat 
chased  of  the  defendant,  ^d  the  defendant  sold  to  «/.  G.  '^[''^'''^1 

'  be  dissatisfied 

a  certain  quantity  of  coals,  to  wit,  &c«,  as  and  for  wharf  with  the  mea* 

measure,  to  be  delivered  to  the  said  «/•  G*  at  &c.|  wiUiia  heliuOi  send  a 

the*  district  of  the  oflSce  of  the  prmcipal  Land  Coal  Meters  J^^f  *^f  ^rf^I 

for  &c.,  which  coals  were  senl  to  Ji  G.  by  the  defendant,  cipai  Land  Coai 

the  vendor  thereof,  in  a  waggon;  that, after  thecoab  were  upon  a' meter, 

so  sent,  J.  G.,  being  dissatisfied  with  the  measure  of  the  "^f^^^  houra*^ 

coals,  signified  to  the  carman  attending  the  waggon,  that  "^^.^  ^?  *u<^^ 

'     ®  ©  00      »  notice  left  at  the 

he  desired  to  have  the  coals  remeasared,  and  sent  to  the  office,  shau«  at- 

wharf  of  the  defendant  a  notice  in  writing  that  the  coals  office  at  the 

were  to  be  remeasured ;  and  also  forthwith  sent  a  notice  in  p^a^^M^to 

writing  to  the  office  of  tiie  principal  Land  Coal  Meters  of  remeasure  the 

his  desire  to  have  the  coals  remeasured;  whereupon  one  120,  Imposes  a 

C  6.,  a  labouring  meter  bdonging  to  the  office,  within  {he  prindp? 

two  hours  next  after  such  notice  in  writing  was  left  at  the  T»^  ^^^? 

®  shall  "  ne^ect 

office,  did  attend  from  the  office  at  the  premises  qfJ.G^^  or  refbse  within 

the  purchaser  J  to  wit,  &c«,  as  was  expressed  in  the  notice,  houn  «^r  the^ 

for^e  purpose  of  remeasuring  the  coals;  that  J*  G*  did  q^^^^^q^ 

not,  before  or  immediately  after  the  arrival  of  tiie  said  ^  ™e<er  to  the 

.  .  ...         house  of  the  pur- 

meter,  or  at  any  other  time,  signify  to  the  meter  his  option  chaser:*'— Heic^ 

or  desire  as  to  what  way  he  would  wish  such  remeasure-  aectionsmust^be 
ment  to  be  taken,  whereupon  the  said  C  G.,  as  such  me-  ^^^l^^' 
ter,  in  the  presence  of  J.  G.  the  purchaser,  (neither  tiie  sufficient  to  sa- 
defendant  nor  any  agent  or  servant  of  the  defendant  hav-  of  the  n7th 
ing  attended  for  the  purpose  of  seeing  the  coals  remea-  S!;e^,?;offi«' 
sured),  remeasured  the  coals,  so  as  to  ascertain  the  whole  withintwohow 

^  ^  ^  after  the  receipt 

quantity  contained  in  all  the  sacks  wherein  the  coals  were  of  the  notice, 
sent,  taken  together,  (more  than  one  sack  not  having  been  with^d'^ae  Li- 
then  shot  or  delivered  from  the  waggon  into  or  upon  the  g^°^  JJ.JJ* 
premises  of  J,  G.  the  purchaser) ;  and  that,  in  such  re-  purchaser,  ai- 

'  I  />  »  though  he  do 

not  arrive  there  within  that  time. 
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£jr«*.  flf  Pimut  ineasurement  of  the  coals,  it  did  appear  to  the  said  CI  G., 

as  such  meter,  that  the  coals  so  remeasared  did  not  in  £ict 
amount  to  the  quantity  for  which  they  were  sold,  to  wit, 
&C.J  but,  <m  the  contrary,  amounted  to  a  quantity,  to  wit, 
&c.,  being  a  quantity  much  less,  to  wit,  &c,,  than  the 
quantity  for  which  the  coals  were  sold,  contrary^  &c.i 
whereby,  &g«,  oonchiding  for  a  penalty  of  5/.  for  e^erj 
bushel  deficient  in  the  measure*  The  declaration  contain* 
ed  other  counts,  varying  the  name  of  the  purchaser;  and 
two  counts,  which  cunitted  the  allegation  that  the  meter  at- 
tended from  the  office  at  the  house  of  the  purchaser  («^ 
Plea — Nil  debet 

At  the  trial  before  Park,  J»,  at  the  Surrj^  Summer  As- 
sises, 18#29,  the  deficiency  in  the  measure  was  pro^ri  to 
the  satisfaction  of  the  Jury.  It  appeared  also,  that  the 
meter  left  the  office  of  the  principal  Land  Coal  Meters, 
within  two  hours  afcer  the  notice  to  remeasure  had  been 
delivered,  but  did  not  arrive  at  the  house  of  the  purchaser 
within  that  time ;  upon  which,  it  was  objected,  that  the  at- 
tendance of  the  meter  within  that  time  was  a  condition 
precedent  to  the  remeasurement;  and  that  having  failed  to 
prove  this,  the  plaintifi*  ought  to  be  nonsuited.  The  learn- 
ed Judge  overruled  the  objection,  giving  the  plaintifif  leave 
to  move  to  enter  a  nonsuit;  and  the  Jury  found  a  verdict 
for  the  plaintiff. 

In  Michaelmas  Term,  Andrews,  Serjt.,  obtained  a  rule 
calling  upon  the  plaintiff  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  nonsuit  entered. 

Gumey,  {Jemmett  was  with  him),  shewed  cause. — By  the 
stat.  47  Geo.  3,  c.  68,  s.  116,  if  any  purchaser,  or  his  or 

(a)  Upon  Uiis  ground,  the  rule  upon  thai  ground,  the  argument 
was  also  to  arrest  the  judgment,  but  upon  that  .  part  of  the  rule  are 
as  the  judgment   did   not  proceed      omitted. 
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her  servant,  fehall  be  dissatisfied  witli  the  measure  of  any  e^kH' of  FttaS, 
coals  sent  to  him,  her,  or  them,  and  shall  signify  to  the  < 
carman  his,  her,  or  their  desire  to  have  the  coals  remea- 
siired,  then  the  carman  is  required  to  remain  at  the  pre- 
mises of  the  purchaser  of  such  coals  with  such  coals  and 
the  cart  or  other  carriage,  until  such  coals  are  remea^ 
sured,  under  a  penalty  of  10/.  The  1 17th  section  enacts, 
that  such  purchaser,  desiring  such  coals  to  be  remeasnred, 
shall  send,  or  cause  to  be  sent,  to  the  vendor  of  such  coals, 
or  to  his,  her  J  or  their  wharf,  warehouse,  or  place  of  abode, 
notice  in  writing  that  the  said  coals  are  to  be  rem^asured, 
and  such  purchaser  shall  also  forthwith  send  notice  in 
writing  to  any  one  of  the  offices  of  the  respective  Land 
Coal  Meters,  of  his,  her,  or  their  desire  to  have  such  coals 
remeasured ;  and  thereupon  a  principal  meter,  or  one  of  the 
labouring  meters,  (not  beiftg  the  meter  under  whose  in- 
spection the  said  coals  were  originally  measured),  shalli 
within  the  space  of  two  hours  next  after  such  notice  in  writ* 
ing  left  at  the  office  of  any  such  principal  Land  Coal  Meteni 
attend  from  such  office  where  such  notice  shall  be  so  left; 
at  the  house,  lodging,  or  other  premises  of  such  purchaser 
as  shall  be  expressed  in  such  notice,  for  the  purpose  of  re- 
measuring  the  said  coals,  and  shall  accordingly  remeasure 
the  same  in  the  presence  of  the  vendor  or  vendors,  and 
purchaser  or  purchasers  of  the  said  coals,  at  of  his^  her, 
or  their  agent  or  servant,  if  they  or  any  of  them  shall  at- 
tend to  see  the  same  remeasured ;  and  in  case  such  vendor 
or  purchaser,  or  his,  her,  or  their  agent,  shall  not  attend 
for  the  purpose  of  seeing  the  coals  remeasured,  then  the 
meter  shall  proceed  in  the  remeasuring  of  such  coals  in 
his,  her,  or  their  absence* .  At  first  «ight  it  woul4  appear 
to  be  the  duty  of  the  meter  to  attend  at  the  house  of  the 
purchaser,  within  the  space  of  two  hours  after  the  notice 
has  been  left.  The  first  objection  to  that  construction  is, 
its  practical  impossibility;  for  the  distance  would,  in  many 
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Stdk.  0/  PiMM,  oases,  render  the  attendance  within  that  time  impossible* 

The  time,  therefore,  must  apply  to  the  setting  out  from  die 
office :  and  another  clause  in  the  Act  of  Parliament  shews 
clearly  that  such  was  the  intention  of  the  LegiwiatuiT^  By 
the  IdOth  sect,  a  peaalty  ia  imposed  upon  the  principal  me- 
ters if  they  **  negfeot  or  refose,  within  the  space  of  two  hours 
after  the  receipt  of  notice,  to  send  a  labouring  meter  to  die 
house,  &c.  of  the  purchaser/'  This  section  is  decisiTe  of 
the  construction  which  is  to  be  put  upon  the  section  upon 
which  this  action  proceeds;  for  both  must  be  read  toge- 
ther. By  the  former,  the  aaeter  is  required  to  afttend  firom 
the  office  within  the  space  of  two  hours  at  the  house  of 
the  purchaser;  and  by  the  latter,  the  principal  meler  is 
subjected  to  a  penalty  if  he  do  not  send  a  labouring  meter 
from  the  office  within  diat  time.  The  meaning  of  the  at* 
tendance  is,  therefore,  that  he  shall  set  out  within  two 
hours,  and  as  there  is  no  pretence  that  the  meter  did  not 
use  due  diHgenoe,  the  allegation  in  the  count,  tliat  he  did 
attend  from  the  office  within  two  hours,  at  the  house  of  die 
purchaser,  is  proved  by  shewing,  diat  he  left  tlie  office 
within  that  time.  But  the  allegation  is  unnecessary^  be- 
cause die  penalty  is  imposed  upon  the  deficiency  of  die 
measure,  when  ascertained. 

Andrews,  Serjt,  and  Thesiger,  canirA. — If  a  meaning  is 
to  be  given  to  the  words  used,  it  b  clear,  that  the  meter  nmst 
not  only  leave  the  office,  but  be  at  the  house  of  the  purdns- 
er  within  the  space  of  two  hours — not  only  the  literal  mean* 
ing  of  the  words,  but  the  intention  of  the  clause  also,  idiews, 
that  such  must  be  the  construction.  The  enactment  is  fior 
die  protection  bodi  of  the  vendcnr  and  die  purchaaer;  tfe 
latter  may  have  the  coals  remeasnred,  init  the  former  is  to 
have  the  opportunity  of  benig  present  at  the  remeasuie* 
ment,  and  Sx  dtat  purpose  a  particular  time  is  specified, 
within  which  the  remeasuiement  must  be  made.    Agan, 
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by  sect.  146v  the  carman  is  bound  to^  attoid  until  the  £Mft.j/P^4s, 
coals  are  remeasuredi  and  it  is  impossible  that  he  should 
be  required  to  attend  with  the  waggon  and  horses  an  in- 
definite time.  It  is  said,  however,  that  sect.  120,  afibrds 
a  key  to  the  construction  of  the  former  clause.  With  re- 
ference to  that  clause,  it  is  sufficient  to  say,  that  it  was 
made  with  a  different  view,  and  that  it  imposes  upon  the 
principal  meter  a  sepbrate  and  distinct  penalty  for  the 
breach  of  a  separate  duty.  But  that  clause  is  not  itsdf 
clear  from  doubt ;  for,  Consistently  with  the  words,  it  may 
mean  that  the  labouring  met^  shall  be  sent  fh>m  the  office 
so  as  to  ttftive  at  thfe  house  of  the  purchaser  within  two 
hours.  If,  then,  it  be  the  true  constructioii  of  the  clause, 
that  the  meter  shall  attend  at  the  house  within  two  hours, 
it  fi^OwB,  that  he  mUst  attend  within  that  time  to  subject 
the  defendant  to  the  penalty.  **  The  rule  is,  that  a£Srma- 
tiveis  in  statutes  that  introduce  new  laws,  do  imply  a  nega- 
tive ^f  all  that  is  not  in  the  purview. **  Slade  v.  Deake  (a). 
"  Whefefore  every  statute  that  limits  a  thing  to  be  done 
in  a  particular  form,  although  it  be  spoken  in  the  affirma- 
tive, includes  in  itself  a  negative;  rtjr.  that  it  shall  not  be 
^OVie  otherwise."  Standling  v.  Morgan  (i)»  From  this  it 
folbws,  that  the  meter  could  attend  at  no  other  time,  so  as 
to  charge  the  defendant,  for  the  time  at  which  he  is  to  at- 
tend is  specified  in  the  same  Section,  and  is  not,  as  was 
said,  merely  directory. 

CWr.  4ubf»  tmli. 

Gar^Ow,  B. — ^This  was  an  action  to  recover  penalties 
against  the  defendant,  upon  the  stat.  47  Geo.  3,  c  68,  &r 
veiling  coals  to  a  customer,  which,  upon  being  remeasured, 
"trere  ascertained  to  be  deficient  in  quantity.  The  1 V7A 
section,  upon  which  this  action  is  founded,  directs  that  the 
'purchaser,  if  dissatisfied  with  the  measure,  shall  send  a 

(a)  Hob.  298.  (6)  Plwrd.  206. 
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Kxdu  of  PUQft  notice  to  the  Meters*  officei  and  tlMtt  withm  tbe  sf>aed  ef - 
1830. 

two  hours  next  after  such  notice  in  yeritingi^  at  the  oUjbtf 

a  meter  shall  attend  from  tbeoffieS'  at  the  house  xifldie 
purchaser.    It  was  admitted  in  die  argumoit,  that  the  oiia^ 
ter  left  the  office  widiin  the  space  of  two  hoaora'DeoBtHfter 
the  notice  had- been  lefty  but  did  not  attend  M  theihouaa' 
of  the  purchaser  within  that  time;  upon  which  it iwijAaeon^' 
tended  for  the  defeodaat,  that  those  ceuBts  whidi  CoaUofv^' 
ed  an  allegition  that  the  meter  did  al^tend  at  the  i^aqae-wS' 
the  purchaser  within  that  time,  were  not  proved^  and  thi^ 
the  attendance  withia  ]that  ^time  being  a  eoadidoii^flBee- 
dent  to  the  liability  o£, the  defiondant,  the  ecuiiita^wfaidit 
omitted  that  averment  could:  not  be  suatained*    Xfaesa* 
questions  dejpaad  upon  the  coDStrHCtion  of  the  Act  4tf  £«^ 
liament.    Qn;  the^ne  hand  it  is  c^tended»tthat>the  att^d^ 
ance  of  the  meter  within  that  time  ^9uldr  in  .maej  ifi*l 
stancesi  be  impossible;  and  that  the  117th  section  is  ex- 
plained by  the  120th  section,  which  imposes  a  penalty 
upon  the  principal  meter  if^he  shall  neglect  or  refuse, 
within  the  space  of  two  hours  after  the  receipt  of  such  no- 
tice, to  send  a  lafaouriiig  meter  to  the  house  of  the  pur- 
chaser.    On  the  other  hand,  it  is  insisted  that  the  words 
of  the  statute  are  imperative,  and  that  affirmatives  in  a 
statute  implying  a  negative,  the  attendance  must  be  within 
that  time,  to  fix  the  coal  merchant  with  the  penalty^iTifi 
appears  to  us,  that  the  former  construp^i]^  is  c^jrifgct*  > 
Upon  the  words  of  the  117th  section  it  might  be  dpttbt^ 
whether .  the  attendance  from  the  iffftce  might  not, be  Cpn- 
strued  to  mean  that  the  meter  shall  leave  the  office, within 
the  time;  but  coupling  those  words  with  the.proyi^^i^  of 
the  l^th  sectioi^  to  which,  I  have  alluded j, the  propijejty 
of  that  construction  is  put  beyond  4oi,ibt.     But  it  is,,sai4ff. 
that  this  latter  section  imposes  a  separate  penalty  upon 
the  principal  meter  for  the  breach  of  ^separate,  du^. 
The  whole  act  must  be  construed  together.     The  princi- 
pal meter  performs  his  duty  if  he  dispatches  a  laboorkig 
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1830. 
notice  is  left,  and.  the  purchaserwho  wishes  to  hare  his 

coals  remeasured^  cannot  compel  the  attendance  of  a  meter 
before  that  time.  If,  therefore,  we  were  to  hold  that  the 
meter  must  be  at  the  house  of  the  purchaser  withm  that 
time,: in  order  to  subject  the  coal  merchant  to  the  penalty, 
it  would  follow  that  die  purchaser  might  do  all  that  was 
required  of  him,  and  that  the  principal  Ineter  might  also 
stricdy  perform  his  duty,  and  yet,  that  the  coal  merchant, 
howcTer  fraudulent  the  measure  might  be,  might  be  dis- 
charged from  his  liability.  We  therefore  are  of  opinion, 
that  the  attendance  required  by  tiie  117th  section  means, 
that  the  meter  must  leave  the  office  within  two  hours  after 
the  notice  is  left  for  the  purpose  of  going  to  the  house  of 
the  purchaser,  and  that  therefore  the  allegation,  that  he 
did  so  attend,  was  proved. 

Rule  discharged. 


REVENUE  BRANCH. 


The  Attorney-General  r.  Burnie  and  Another. 

JLlIIS  was  an  information  filed  by  his  Majesty's  Attorney-  A  bequest  of  a 

General,  against  the  defendants  as  executors  of  the  last  will  ^JJI^I^'it^ 

and  testament  of  WilUam  Mqffatt,  Esq. ,  deceased,  to  recover  comiit,  mch 

a  legacy  duty  of  3450/.  4«.  6cf.,  charged  in  the  said  infer-  from  it  to  be  in- 

mation  to  be  due  to  the  Crown  from  the  said  defendants,  puuicftindifthe 

as  executors,  upon  the  residue  of  certain  personal  property  interett  to  be 

,  ,  .,  1  -5  n       •ppropriitedto 

bequeathed  by  the  said  testator  to  the  said  executors,  for  the  tettator'i 
the  benefit  and  use  of  WilUam  Moffatt  the  younger,  and  (Tftomger  In*' 

blood),  for  their 
lives,  with  re- 
mainder to  the  grandchildren  of  the  testator,  in  equal  proportions ;"  is  liable  to  legacy  doty,  to 
be  caladated  at  the  rate  of  1^  per  cent,  for  the  son's  moiety,  and  lOl,  per  cent,  for  that  of  the 
wife,  upon  the  principle  that  the  son  and  his  wife  each  take  a  life-interest  in  one  moiety  of  the  ia- 
come  of  the  residue. 
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Jane^  bis  wife»  as  joiiit*teimiits,  in  equal  moieties,  for  their 
lives*  To  this  information^  the  executors  pleaded  tliat 
they  did  not  owe  the  said  sum  of  S450/«  4f.  6d!.>  and 
thereupon  issue  was  joined. 

Upon  the  trial,  before  Alexomder,  L.  C.  B.,  at  Wie$i- 
mifuter,  at  the  sittings  after  Trimty  Term,  1829,  a  verdict 
was  taken  for  the  Crown  by  consent,  for  die  said  sum  of 
S4e50l,  4f  •  6(Lf  subject  to  the  following  case  fer  the  opinion 
of  the  Court. 

*^  The  testator,  William  Moffatt^  made  his  last  will  and 
testament  in  writing,  bearing  date  the  21st  day  oSNocem* 
ber,  in  the  year  of  our  hard  1880,  whereof  the  following 
is  a  copy: — 

'  In  the  name  of  Grod,  Amen. — I,  fVilUam  MoffaU,  of 
Wimbledon^  in  the  county  of  Surrey ^  being  truly  sensible 
of  the  uncertainty  of  human  life,  do  make  this  my  last  will 
and  testament,  revoking  all  former  wills  by  me  at  any  time 
heretofore  made. — Imprimis^  I  give  to  William  Bumie^  of 
Woodford,  in  the  county  of  Essex ,  Esq. ;  the  Rev.  James 
Eyre  Haringion,  of  Sapcole,  in  the  county  of  Leicester; 
Mary  Philpot,  of  Kensington,  and  Anne  PkHpot,  of  Hans 
Place,  in  the  county  of  Middlesex;  the  sum  of  12001.  per 
annum,  in  Bank  Long  Annuities,  invested  or  to  be  in- 
vested in  Bank  Long  Annuities,  in  trust  for  the  use  and  be- 
nefit of  my  dearly  beloved  wife  Elizabeth  Moffatt,  now  in 
an  imfortunate  state  of  derangement,  under  the  care  of 
Doctor  Middleton,  at  or  near  Southampton,  for  and  dur- 
ing the  whole  term  of  her  natural  life,  in  lieu  of,  and  on 
the  express  condition  that  all  claim  by  marriage-settlement 
or  otherwise,  particularly  a  provisional  settlement  of 
10,000/.,  dated  the  28th  day  o{  December,  1795,  in  which 
Robert  Lowth,  James  Eyre  Harington,  William  Moffait, 
jun.,  and  Robert  Stewart,  are  named  as  trustees,  shall  be 
relinquished,  cancelled,  and  given  up  to  my  executors, 
and  not  otherwise;  and  to  each  of  my  trustees  above- 
named,  I  give  the  sum  of  1000/.  of  good  and  lawful  money 
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of  Great  Britain;  to  my  executors  hereafter  named » I  give 
in  trust  as  follows: — To  my  grandsons,  William  Palmer 
Moffaii,  Charles  Mofali,  and  Henrjf  MoffiUt,  I  give  the 
sum  of  5000/.  each,  at  their  respective  ages  of  twenty-four 
years;  to  my  grand*daughters,  Ann  Moffatt  and  EUxabeth 
Palmer  MoffcUt^  I  give  the  sum  of  5000A  each,  at  their 
respective  ages  of  twenty^four  years,  or  the  day  of  mar- 
riage respectively ;  to  my  grandsons,  Rowland  Moffatt 
Moffaiii  Cornelius  fVilUam  Moffatt^  and  Eustace  J.  John 
Douglas  Moffait^  I  give  the  sum  of  5000/«  each,  at  their 
respective  ages  of  twenty-four  years ;  to  my  grand-daugh- 
ters, Jane  Moffait^  Margaret  Thould  Moffatt ^  Clara  Fran- 
ces Moffatt f  and  Charlotte  Augusta  Moffatt^  also  to  Mary 
MoffaU  and  Laura  MofftUt,  I  give  the  sum  of  5000/.  each, 
at  the  respective  ages  of  twenty-four  years,  or  day  of  marriage 
respectively;  to  Miss^nit^  Philpot  before-mentioned,  I  give 
the  sum  of  SOOO/L/  to  my  niece  Mary  Elizabeth  Moffatt ^ 
I  ffv%  the  sum  of  SOOO/. ;  to  Alexander  Allan  of  Lander, 
and  his  wife  EUxabeth,  formerly  EUxabeth  Moffatt,  I  give 
1000/.;  to  WUUam  Burme,  Esq.,  I  give  1000/.;  to  each 
of  his  children  by  his  wife  Anne,  formerly  Anne  Lind,  I 
give  100/;/  to  my  son  fFilUam  Moffatt,  I  give  my  Sun 
Fire  Office  stock  and  Sim  Life  Office  stock;  to  Hannah 
Pinch,  I  give  an  annuity  of  60/.  per  annum  for  her  natural 
life;  to  Eleanor  Ramsey,  I  give  an  annuity  of  50/.  per  an- 
num for  life,  if  she  shall  continue  in  the  service  of  my  wife 
to  long  as  my  executors  or  trustees  shall  think  it  necessary 
to  retain  the  said  Eleanor  Rachael  Ramsey  in  the  service 
of  my  wife;  to  Elizabeth  Kinggitt,  I  give  100/.,  if  she 
shall  be  in  my  service  at  the  time  of  my  decease;  and  I 
hereby  constitute  and  appoint  WiUiam  Bumie,  Esq.,  my 
son  fmUam  Moffatt,  the  Rev.  James  Eyre  Harington, 
and  Charles  Alexander  Hacket,  otBirchin  Lane,  London, 
executors  of  this  my  last  will  and  testament.  And  I  give 
to  eaoh  of  my  said  executors  the  sum  of  1000/.  of  lawful 
money.  The  remainder  of  my  property,  of  whatever  it 

N  N  2 


1830. 


Att.-Gen. 

BURNIB. 


dM 


CASES  IN  THE  EXCHEQUER, 


Revenu4, 


ATT-Gew. 
p. 

BURNIE. 


may  consist,  such  money  as  arises  firom  it»  to  be  unvested 
in  the  public  funds;  the  interest  lo  be  apftofriat^to  tbe 
use  of  my  said  son  JFUUam  Moffaii,  and  iiis  wife  Jfanci  i^ 
their  lives,  with  remainder  to  my  graxMlHohttdren  in  equi4 
proportions.    The*whfole  of  this  ny  will '  wrUtep  ^ witti  jiif 

hand;  this  i3 1st  day  of  ATorewiAen  1880-  ,    -.  /. :-..;i.  ,  ,...,.  .j 
Witness.  UrtmmmM^^Bf^iiiUS):^   \ 


:  i 


\ .  i    >  I  . 


>  i  •  «    1 


If  I  t    •, 


• .  f  <  I  •  • 


^'  The  testator  died  m  the  SSth  ^  oi  Jamuarj^^J^. 
D.  1 8^9  without  revoking  his .  said  wUIr  leaving  the  said 
William  Bumie  and  the .  said  >  William ,  Mqffaft  ihe .  ^Pt 
him  sunriving;  who  alone  provedtbe  said  wiU^  andf/took 
upon  themselTes  tbe>e&ecntiott>  thereof,  an4afterwj«n)s  as- 
sented to  the  said  bequest  of  the.  residue. .....    . 

'^  The  said  William  Moffaitf  one  of  the  devisee  for  Kff 
of  the  residue  bequeathed  by  the  said^ill>.i8..th0i  fonof 
the  said  testator,  and  the  said  Jane,  the  wife  of  thn  said 
William  MoffdU  the  sob»  is<a  stranger  ia  bloiod  to  jthe 
said  testator.  The  said  William  Mqffati  .tho:  son,,  and 
Jafie  his  wifSe,  are  both  living,  and  there  are  a^veral  of  th^ 
testator's  grandchildren  also  livings 

^  Or  a  calculation  agreed  to  on  both  parts,  made  pursuant 

to  the  act,  36  GetK  3,  t.  52,  it  appears,  thatif^tbe  sbares^if 

William  Moffait,  the  son,  and  Janehi^  wife^  in  the  i|iC(»Bf 

ofthe  residue,  are  to  be  calculated  separately,  upon  theprin* 

eiple,  that  each  takes  an  interest  ia  a  mmety  of  ilheincooe 

for  his  and  her  life;  the  value  of  the  moiety  of  William 

Moffait  the  son,  for  his  life,  amounts  to.  Ihe  sum  of  39^S18A 

14^^.,  and  the  value  ofthe  moiety  otJame^  the  vifeof  WiiUam 

Moffhtt  the  ton,  for  her  tife»  amounts  to  the  sum  of  SlyZSWL 

8^.  8</.     If  the  legacy  duty,  pacyable  by  the  said  'executors 

to  the  Crown  upon  the  life-^interests  of  the  said  Wmi^i^ 

Moffait  and  Jane  his  wife,  in  the  income  of  the  :9aid  dear 

residue,  is  payable  upon  the  value  of  each  of  these  moie- 

des  separately,  the  duty  payable  in  respect  of  the  ^alae  of 

the  moiety  of  the  said  William  MoffaU  the  son,  i|t  the  r^te 
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oTlt^r  ceni.f  amounts  to  the  sum  of  2QSL  3s.  8d.,  and  the 
dtity  pAyAble  in  respect  of  the  value  of  the  moiety  of  <tbe 
said  Jane^  the  %rife  of  the  said  WtUiam  Mafait  the  son, 
;^t  the  rate  x>f  liH.per  cent^  amounts  to  3167/.  0«.  IQJ., 
atnoanting  together  to  the  sum  of  3450/.  4«.  6c/.  But  if  the 
legacy  duty  now  payable  by  the  said  executors  to  the  Qrown 
is  tol)e  calculated  at  the  rate  of  1/.  per  cent,  upon  the  in- 
come of  the  whole  residue  for  the  life  of  the  said  William 
MoffiHi  the  SKm,  subject  to  a  future  payment  to  be.  made 
on  the  Yahie  of  the  share  of  the  said  Jtme  Moffatt^  if  she  sur- 
vives her  hasbknd,  and  thereby  comes  into  possession  of 
the  whole  income,  it  will  amount  to  the  sum  of  586/.  '7s.Xid. 

**  The  executors  tendered  to  the  Crown  before  the  filing 
of  this  information  the  said  sum  of  586/.  7s*  5dL«  which  the 
Ctbwn  refused  to  accept. 

"  The  questions  for  the  opinion  of  the  Court -were-^ 
'  **  FtrsL  Whether  the  legacy  duty  payable  on  the  Kfe-in- 
torests  of  thie  said  WiUUim  and  Jane  Moffaii^  in  the  residue 
of  the  testator V  estate,  was  to  be  calculated  upon  the  piin- 
diple,  that  WilUam  Moffati  and  Jane  his  wife  each  took 
a  life-interest  in  one  nK>iety  of  the  income  of  the  residue, 
natnefy  At  the  rate  of  ]/.  per  eenL  on  the  value  of  the  said 
fFilttatn  MoffaU's  moiety  for  his  life,  imdlOk  per  cent,  on 
the  value  of  the  moiety  of  Jane  his  wife  for  her  life;  or, 

^*  Secondly.  Whether  the  legacy  duty  now  payable  was  to 
be*  calculated  ujion  the  principle,  that  the^aid  William  Mqf- 
fait  the  son  t6ok  the  income  of  the  whole  residue,  for  fats 
own  life,  in  his  own  right,  with  a  contingent  re  version,  pf 
the  same  income  to  bis  wife  if  she  survived  bim,  for  her  life, 
namely,  at  the  rate  of  11.  per  ceiiL  on  the  vaUie  of  the  in- 
come of  the  whole  residue  for  the  Ufe  of  the  said  William 
Moffati  the  son,  subject  to  a  future  payment  to  be  made 
on  the  value  of  the  share  of  the  said  Jane  Mqffait,  in  the 
case  of  her  surviving  her  husband. 

•  **  If  the  Court  should  be  of  opinion  that  the  duty  was  now 
payable  separately  on  the  value  of  each  moiety,  at  the  rate 
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Revenue,  of  1  /•  pcT  ccht.  Oil  fVUliom  Mqjfoit^s  moiety^  and  at  the  rate 
of  10/.  per  ce$U.  on  the  incHety  of  Jwte  his  wi&j  a  ? etdict 
was  to  be  entered  for  the  Cfown  for  34f50L  4n9.  6A    : 

But  if  the  Court  should  be  of  opinion  that  the  doty 
was  payable  on  the  value  of  the  income  of  the  whc^  resi- 
due for  the  life  of  the  said  tVUHam  Moffmit  the  sod,  at 
the  rate  of  1/.  per  cent.,  subject  to  a  future  payment  to  be 
made  on  the  value  of  the  share  of  the  said  Jame  MoJfalLi 
in  the  case  of  her  surviving  her  husband,  a  verdict  was  to 
be  entered  for  the  Crown  for  586/.  7#.  bd. 

Amos,  for  the  Crown. — The  question  in  this  case  de- 
pends upon  the  residuary  devise,  coupled  with  the  fact 
that  WilUam  Mqffail,  as  appears  by  the  will,  is  the  son  of 
the  testator,  and  that  Jane  his  wife  is  a  straioger  in  hlood 
to  the  testator. 

The  Stat.  55  Geo.  3,  c.  184,  sch.  part  3,  provides  that, 
'  *  for  every  legacy,  specific  or  pecuniary,  or  of  any  other  de- 
scription, of  the  amount  or  value  of  20L  or  upwards,  giv- 
en by  any  will  or  other  testamentary  instrument  of  any 
person  who  shall  have  died  after  the  5th  day  of  AprU^ 
1805,  either  out  of  his  or  her  personal  or  moveable  es- 
tate, or  out  of  or  charged  upon  his  or  her  real  or  herita- 
ble estate,  or  out  of  any  monies  to  arise  by  sale,  mort- 
gage, or  other  disposition  of  his  or  her  real  or  heritable 
estate,  or  any  pai*t  thereof;  and  which  shall  be  paid,  deli- 
vered, retained,  satisfied,  or  discharged,  after  the  thirty- 
first  day  of  August,  1815:  where  any  such  legacy  or  re- 
sidue, or  any  share  of  such  residue,  shall  have  been  given, 
or  have  devolved  to  or  for  the  benefit  of  a  child  of  the  de- 
ceased, or  any  descendant  of  a  child  of  the  deceased,  or 
to  or  for  the  benefit  of  the  father  or  mother,  or  any  lineal 
ancestors  of  the  deceased,  a  duty  at  and  after  the  rate  of 
1/.  per  cent,  on  the  amount  or  value  thereof;  and  where 
any  legacy  or  residue,  or  any  share  of  such  residue, 
shall  have  been  given,  or  have  devolved  to  or  for  the  be* 
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nefit  of  any  person  iti  dny  other  degree  of  collateral  consan- 
guinity to  the  deceased  than  is  described,  or  to  or  for  the 
benefit  of  a  Granger  in  Uood  to  the  deceased,  a  duty  at 
atid  after  the  rate  of  10/.  per  centum  on  the  amount,  or  va- 
lue thereof."  The  Stat.  S6  Geo.  3,  c.  52,  s.  16,  may  also 
be  applicable  to  this  question.  That  statute  enacts  '*  that 
when  any  legacy  or  residue,  or  part  of  residue,  shall  be  giv- 
en to  or  for  the  benefit  of  any  person  or  persons  in  joint 
tenancy,  some  or  one  of  whom  shall  be  chargeable  with 
any  duty  thereby  imposed,  and  some  of  whom  shall  not  be 
so  chargeable,  the  person  or  persons  chargeable  with  duty 
shall  pay  such  duty  in  proportion  to  the  interest  of  such 
person  or  persons  respectively  in  such  bequest;  and  if  any 
person  or  persons  chargeable  with  duty,  and  entitled  in 
joint-tenancy  as  aforesaid,  shall  become  entitled  by  survi- 
vorship, or  by  severance  of  the  joint-tenancy,  to  any  larger 
interest  in  the  property  bequeathed  than  that  in  respect 
of  which  such  duty  shall  have  been  paid,  then,  and  in  such 
case,  all  and  every  such  person  or  persons,  so  becoming 
entitled  by  survivorship  or  by  severance,  shall  be  charged 
with  the  same  duty  as  if  such  property,  to  which  such  joint- 
tenants  shall  so  become  entitled,  had  been  originally  given 
to  and  for  the  benefit  of  such  person  or  persons  only. 

A  ccMistruction  has  been  put  upon  these  statutes  in  the) 
case  of  The  Attorney-General  v.  Bacchus  (a),  an  authority 
entitled  to  the  greatest  consideration,  inasmuch  as  that 
case  was  twice  argued  in  this  Court,  and  the  judgment 
was  afterwards  affirmed  in  the  Court  of  Exchequer  Cham- 
ber. That  was  a  bequest  of  the  residue  of  the  testator's 
property  to  his  son-in-law  George  Bacchus,  and  PrisciUa 
his  daughter,  the  wife  of  George  Bacchus,  for  their  abso^ 
lute  benefit;  and  the  Court  held  that,  in  that  case,  one 
moiety  of  the  legacy  was  liable  to  a  duty  of  1/.  per  cent., 
and  the  other  to  a  duty  of  10/.  per  cent.  If  this  case  were 
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to  be  decided  upcm  the  atrict  mnuEital  r^B;fats  of[tbe  pMrtiety 
tke  mrgmnenteould  not.be  carvied^fMtliar dikii  h^wmMti 
the  argument  of  that  oaae;  Botitis  )deiiv£roiti  tiici  kbx 
guage  of  the  Lord  Chief  Baron  (a)»  and  of  the  Lord  Chief 
Jiiatio^  k>{  the  Court  of  iKmg^s  BAeh(^)y<AB^^ibni'^Mse 
was  notdeoided  upon  the  strict  HuDiUI  rights  of  the  psi^ 
ties^  but  upon  the  degree  of- rdatioaship  ^tv^Mjtesiattir; 
Viewiag  this  oaae,  therefor^  BhstraOtBdlgr  irdm  tfiequtetioii 
of  marital  rights^  is  nottfae  wife  alegatoe  e^oily  with  h&e 
hiisband  ?  >  The  wonh  of  the  beqwest  «fe, '  ^^  ibe  tltaiahi* 
der'of  my  property,  of  whatever  kind  it  iMyoonsiitcdMI 
mon^  as  arises  firom  it- to  be  inrcsted  io  the  ]Mdic  ftuidli 
the  interest  to  be  appropriated  totfaeuaeof  jity  ^bn^JP^ 
liam  and  his  wife  Jaue/* '  In  anoAer  part^die  wiH^  6dier 
property  is  ^ven .  to  the  son  alone ;  and:  in  tins  |^art,-  the 
wife  is  joined,  dearly  b^eause  the  ieatatbr ' intended  ta 
confer  some  benefit  upon' her.  i  It  wsooid  ii^a  fvaad  on 
the  testator,-  if  the  son  did- not  appropriate  the  legaAsy 
to  the  use. of  his  wifey*ov!i^  deserting  Iris  wife^  liewer^ 
to  consume  this  legacy  wMiont  applying  it  to  her  sitp« 
port*  No  distinction  is  made  between  the  imslMUid  and 
wife:  the  legacy  is  fi>r  the  use  of  the  fausband  aosdwife 
jointly,  and  therefore  she  ia  as  much  a  legatee  as  her  btM^ 
band.  In  The  Attorney  *  GenerM  v.  BmechuB^  the  Lord 
CSiief  Baron  said,  *'my  difficidty  b  this,  it  is  urged  that 
the  husbsnd  has  the  sole  beneficial  interest;  bnt  it  seeiM 
to  me  thiit  he  has  not,  unless  it  can  be  shewn'tbat  the  wife 
has  tko  interest  in  it  in  the  event  of  her  surriving  the  hm^ 
band*'*  That  argument  applies  a  /brUori  to  this  case^ 
because,  here  the  testator  has  most  <anxiou8ly  guarded  the 
rights  of  tlie  wife,  in  the  event  of  h^sr  surviving  ^lier*bus* 
bandi  by  dkecting  that  the  principal -shall  remain  in :  die 
public  funds,  and  the  interest  ahfdl  only  be  pi^ble  db  on* 
no  in  armum;  whereas,  in  that  case,  the  legacy  was  at  the 
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Bbsokite  disposal  of  the  wifei  and  the  right  of  the  wife,  in 
Ihe^ireiit  of  her  aurviving  her  huaband,  tncmld  depend  upon 
iithdtbcr  the  husband  reduc^  the  legacy  into  possession^ 

f^.dl(jhrsonfContra.-^ThLe  authority  of  the  case  of  The  Af* 
Uwt^y^enerai  r.  Bmcchus  cannot  now  be  impeached; 
btttfthe^iqiiestion  i&  not^  whether  the  'Court  wi)l  overrule 
lhikl.deci9ioD,  but  wiietfaer  they  mil  extend  it  to  the  pre^ 
9eirt  4iiae>  which  carviea  the  question  still  further.  In  that 
ca$e^  the  .Court  decided  €€nti»ry  to  the  general  law  of  the 
laad  with  respect  to 'the  rights  of  the  husband,  with  a 
vi^v^to  avoid;  the  great  iBOOOvenienoe  and  hardship  which 
would,  have  arisen  from  a  ccmtrary  decision;  but  in  thib 
oas^vtbis  hardship  b  reversed.  -The  real  question  here  is,' 
witat  is  the.  meaning  of  this  will?  which  must  be  construed 
aocoialing  to  the  hitention  of  the  testator.  Now,  there 
cym  lie  no  difficulty  in  ascertaining  here  what  was  the  real 
inteiiiionQf  the  testator;  and,  admitting  that  the  legacy 
duty  nuist  .be  calculated  u]^n  the  benefioial  interest  of  the 
rqspeotive  parties,  atill  the  interest  taken  must  be  cal« 
eulat^  at  the  lesser  sum^  and  not  according  to  principles 
oeotesMled  for  by  the  Crown.  The  stat.  36  Geo.  3,  c.  fiS, 
diceictflty  that  each  party  shall  pay  the  legacy  duty  accord* 
ingto  theamountof  his  interest;  and  the  interest  which  the 
Wils  takes  dex>ends  upon  the  construction  of  the  devisee 
What  is  die  meaning  of  the  interest  being  appropriated  to 
WMiam  Mt^aii  and  Jane  his  wife,  for  their  lives  ?  Is  it  for 
their  joint  or  their  successive  lives?  Iffbr  their  joint  lives> 
this  absurdity  would  follow,  that,  upon  the  death  of  the 
husband  or  wife,  the  property  would  immediately  gO40ver 
to  their  children.  But'  the  (Vainest  and  most  obvious  con* 
struction  is,  that  the  son  should  take  the  interest  for  his 
life,  that  the  wife  should  take  it  for  her  life,  if  she  survived 
faitii,  with  remainder  to  the  grand*children,  after  the  death 
of  both.  That  is  the  principle  upon  which  the  duty  has 
been  calculated  at  the  lesser  sum,  and  it  wuuld  be  a  very 
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bftfd  case  if  the  words  of  tha  wiU  were  riot  construed  ac-» 
wording  to  thh  plBui  and  ftimpte  conslructMn.  In  The  At- 
tormy^G^ntr^l  T»  Bacehuf^  the  teaUtte  was  aiwolutely 
bequeathedi  and  there  could  be  no  calculation  of  the  in- 
terest in  suocession*  If  a  residue  be  hequeadied  io^. 
and  J3.|  they  must  take  the  whole^  or  take  it  in  moieties; 
and  that  was  the  ground  upon  which  the  Crown  ooatend- 
ed  for  the  larger  duty ;  because^  JB.  being  the  huiband  of 
A.f  it  was  a  bequest  of  the  whole,  and  not  in  moieties,  and 
the  husband  took  the  whole.  This  Court,  howerer,  said, 
that,  for  the  purposes  of  calculatii^  the  doty,  it  most  be 
held  that  the  husband  and  wife  took  in  moieties.  Look- 
ing to  the  beneficial  interest  of  the  parties,  the  wife  has 
only  an  interest  of  survivorship  which  arises  in  the  case  of 
her  husband's  death.  Trying  the  case  by  the  test  whe- 
ther, if  the  husband  could  didy  obtain  payment  of  the 
legacy  throi^h  the  intervention  of  a  Court  of  Exjnity,  Aat 
Court  would  appropriate  a  portion  of  the  legacy  for  the 
benefit  of  the  wife,  supposing  it  to  be  a  bequest  to  the 
husband  for  life,  abd  to  the  wife  after  his  death ;  it  is  dear 
that  a  Court  of  Equity  would  not  inter£«re  for  her  benefit, 
because,  during  his  Ufe,  he  would  have  tlie  absdute  do- 
minion over  it,  and  after  his  death,  without  the  assbtance 
of  a  Court  of  Equity,  the  wife  might  call  upon  the  trustees 
to  pay  the  interest  to  her.  There  is  no  case  of  a  bequest 
to  pay  the  interest  to  A*  and  B.  his  wife,  for  their  lives, 
in  which  a  Court  of  Equity  has  interfered.  This  case, 
therefore,  is  the  simplest  possible,  depending  alone  upon 
the  construction  of  the  will.  If  it  was  the  intention  of  the 
testator  that  his  son  should  take  the  interest  for  his  Hie, 
and  that,  after  his  decease,  his  wife  should  have  it,  the 
lesser  sum  only  is  payable;  and  that  such  was  the  intention 
of  the  testator  is  obvious  from  the  absivdity  which  would 
follow  from  a  different  construction ;  namely,  that  if  it  be  for 
their  joint  lives,  upon  the  death  of  either  of  them,  the  in- 
terest would  go  over  to  the  grandchildren  of  the  testator. 
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A$na$y  in  reply.-^It  is  supposed  that  there  are  but  fwo 
ways  bf  cdnstruiDg  this  bequest:  namely,  an  estate  for 
Aeir  joint  lires ;  and  an  estate  for  their  successive  lives. 
But  there  ia  a  third  way  of  considering  it;  namdy^  that  it 
is  a  joint-tenancy.  It  is  a  very  comuMHi  form  of  bequest, 
and,  independeBtly  of  marital  rights,  every  one  would  say, 
the  bequest^  created  a  joint<^tenancy.  If  m  estate  for  suc- 
cessive lives  were  meant,  the  testator  would  have  given  the 
interest  to  his  son  for  life,  and  after  his  decease  to  his  wife. 
That  is  the  obvious  mode  of  creating  cnich  an  estate;  and 
had  that  been  the  intention  of  the  testator,  he  could  not 
possibly  have  expressed  himself  in  the  form  he  did. 


Revtmue, 
1830. 


Cur.  adv.  udt. 


Albxamder,  Li  C.  B. — The  question  in  this  case  arises 
upon  die  56  Geo.  3,  c.  184;  and  the  facts  of  the  case  are 
these:— The  testator,  WilUam  MofftM^  by  his  will,  made 
in  18S0,  aAer  various  legacica  and  bequests,  bequeathed 
in  the  following  words:  **  The  remainder  of  my  property, 
of  whatever  it  may  consist,  such  money  as  arises  from  it 
to  be  invented  in  the  public  funds,  the  interest  to  be  ap- 
propriated to  the  use  of  my  son  William  Mqffati  and  his 
wife  JanCf  for  their  lives,  with  remainder  to  my  grandchil- 
dren in  equal  portions."  The  legacy  act  charges  every  lega- 
cy or  residue  that  ahall  Imve  been  given  to  or  for  the  benefit 
of  a  child  of  tlie  deceased,  with  a  duty  for,  at,  and  after, 
the  rate  of  ILper  cent.,'  and  after  several  intermediate  rates, 
according  to  the  degree  of  relationship,  it  charges  every 
legacy  or  residue,  or  share  of  residue,  that  shall  have  been 
given  to  or  for  the  benefit  of  any  person  in  any  other  de- 
gree of  collateral  consanguinity  to  the  deceased  then  be- 
fore described,  or  to  or  for  the  benefit  of  any  stranger  in 
Mood  to  the  deceased,  with  a  duty  after  the  rate  of  lOl.  per 
eetU.  on  the  value. 

The  legatee,  William  Mqffait,  being  the  son  of  the  tes- 
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tatori  and  Jane,  the  wife  of  that  ^oti,  being  a  strong^  in 
blood  to  the  testatdri  a  question  has  arisen,  ^fWr  what 
rate  the  duty  on  the  bequest  I  have  before  stated  Is  to  be 
calculated.     One  party  contends  that  it  dogbt  to  be  cal- 
culated upon  the  principtci  that  William  Moffdti'ztiitJafie' 
his  wife  each  took  a  life  intet^st  iii  one  moiety  of  dhrb'fietiAiie. 
Tlie  consequence  of  which  would  be,  that*  bhe?'tti6fety'of 
the  income  given  to  WitUam  Afoffatt  would  be  Chiir^^attle 
with  a  duty  of  \L  per  cent,  on  its  yaliie,  and  tbat  th^'  other 
moiety  of  the  income,  supposed  to  have  b^n  givett'tb  Jmlt 
his  wife,  would  be  chargeable  with'  the  duty  of  lOt  pf^ctM) 
upon  its  value.     The  other  view  which  fafas  beenr  tlaken'o^ 
this  case  is,  that  the  whole  residue  is  to  be  considered  as'baT- 
ing  been  given  to  WiUiam  the  son,  for  his  life,  with  li  con- 
tingent limitation  to  Jane  his  wife,  for  her  IH^,  if  she'sfaotdd 
happen  to  survive  her  husband.     The  argtraof^bt  in  fkrdW 
of  this  view  of  the  case  is  mainly  founded  ttpdh  th^  1^g)ii 
consequences  which,  as  it  has  been  said,  and  tiruly  saSU, 
give  to  the  husband  during  his  life  an  absolute  power  and 
dominion  over  the  fund,  though  his  wife,  in  the  form  of 
the  gift,  is  a  joint  tenant  with  him. 

An  anterior  statute  upon  the  same  subject  has  been  re- 
ferred to  in  the  argument,  it  is  the  36  Geo.  3,  c.  52,  s.  15; 
by  which  it  was  enacted,  that  where  legacies  are  given  in 
joint-tenancy  to  any  person  or  persons,  some  or  one  of  wbom 
shall  be  chargeable  with  any  duty  imposed  by  that  ^ct, 
and  others  shall  not  be  so  chargeable,  such  persons  charge- 
able shall  pay  according  to  their  interest  in  such  bequeit; 
and  in  case  a  person  shall,  by  severance  or  survivorship, 
become  entitled  to  a  larger  interest  than  he  has  before  pidd 
for,  he  shall  be  charged  as  if  the  said  legacy  had  been  ori- 
ginally given  to  him  only.  I  confess  it  does  not  appear  to  me 
that  this  act  varies  the  question  or  assists  either  view  of  it. 
The  object  of  that  act  is  to  charge  the  duty  upon  the  in- 
terest given.  I  think  that,  upon  the  true  construction  of  the 
53  Geo,  3,  the  duty  is  imposed  upon  the  gift  contained  in 
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the  testator's  wilj;  and  that  we  cannot  properly  take  into 
our,  .coofideration  the  manner  in  which,  by  force  of  the 
raarital  (rights  of  the  hus1pj»n4»  the  bequi^st  niay  ultimately 
operat/s;.  though  the  law  of.  the  land  may  trfinsfer.tp  the 
huaband  an  i^jbe^est  in  what  is  given  to.  the,  wife»  the  hus- 
bi^ndrP^bt^P^^t,  because  it  is  given  to  hia  wife;  and  the 
d^ty^i^iQplpo^ed  on  the  gift  contained  iq  the  testator's  will.. 

.(^appears  tOime, .that ib^'^^^^:^^^^^  has  been  referred 
to.ii^  th^  course,  of  the  debate  almost  shuts  out  all  argu- 
me^^  upon  the  subject:  I  inean  The  Attorney-General  v. 
BaccfiuSf  which  is  reported  in .  the  9th  volume  of  Mr. 
jPrif;^>  Reports^  p.  33,  and  which  is  also  reported,  in  the 
Coujft  pf^rror,  in  the  U  th  of  Price,  p,  547..  The  only  dif- 
fe^r^qqe^ibt^tween  that  cas^  and  the  present  are—that,  in. 
that.  case,,  th^  whole  corpus  of  the  residue  was  given,  and 
here.it  is  a  life-^terest  only.  In  tliat  case,  the  wife  was 
the  iiearrelation  of  the  testator;  in  thi^  ca9e,,  the  relation 
is.  the  h^band,  he  is  the  son  of  the  testator,  his  relation- 
ship is  that  of  a  son.  The  words  of  that  bequest  are,  "  I 
give  and  bequeath  the  same,,  (that  is,  his  residue),  uptpmy, 
son-in-law  George  Bacchus^  and  my  daughter  Priscilla 
his.w^fe»  their  executors^  administrators,  and  assigns,  for 
their  absolute  benefit*  (n  that  case  it  was  directed,  that 
the  fimd  should  be  diyided  in  t)ie  mapner  in  which  it  is 
proposed  to  be  done  here.  And  I  am  not  able  to  distin- 
guish between  the  present  and  that  case*  It  appears  to 
me,  that  the  rule  which  guided  that  case  should  guide  this. 
in  eutertained  a  doubt  upon  the  sul;iject,  I  should  think 
it  aafer  to  follow  what  ha^  been  solemnly  decided  in  thi^ 
Court,  and  affirmed  in  the  superior  Court  by  the  Jiighest 
authorities.  There  must  therefore  be  a  verdict  for  the 
Crown  for  3450/.  4«.  6rf.      . 

The  Court  are  unanimous  in  the  result  of  this  decision,  I 
alone  am  responsible  for  the  reasons  which  I  have  /stated* . 
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In  the  Matter  of  the  Charity  of  Joseph  Franklin. 


'     Ur  Awv*-  fi'      ^"  ^"®  Matter  ot  the  iJnanty  ot  Joseph  I^ranklin. 

^AK^jiesuothe  J  QSEPH  FRANKLIN,  by  his  will,  gare  and  be- 

rish  of  ^.,  of  queathed  to  the  poor  of  the  parbh  of  Haddenkam,  in  the 

to  (/uid^^t  county  of  Bucks,  501  per  annum  for  ever,  to  be  laid  out  at 

Chrisimas  in  ChrUtmos  in  bread*  and  distributed  by  the  minister  and 

bready  and  dii- 

tributed  by  the  churchwardens  to  the  most  needy  objects  in  the  parish. 
thTmost  needy  1*^^  testator  charged  all  his  leasehold  and  personal  pro- 
^rUb '''^  u* bie  P^^^^^  ^^^  ^^^'  amongst  other  legacies,  and  appointed 
to  the  legacy  Joieph  FroniUn  and  two  others  his  executors.  In  1813, 
of  io/.fwreen/.,  the  testator  died,  and  the  executors,  under  a  decree  of  the 
the*whoie'«mi.    ^^^^^  ^^  Chancery,  transferred  to  the  name  of  the  Aecount- 

ant-General  the  sum  of  1C66/.  ISs.  M.  Bank  3L  per  cent. 
Annuities;  the  interest  to  be  paid  to  the  minister  and 
churchwardens  of  the  parish  of  Haddenham  for  the  time 
being,  and  to  be  applied  by  them  to  the  charitable  pur* 
poses  mentioned  in  the  wilL  The  poor  of  the  pariah  of 
Haddenham  consist  of  upwards  of  820  persons,  and  no  one 
person,  in  the  course  of  a  year,  can  receive  more  than  the 
value  of  2s.  in  bread,  on  account  of  this  charity* 

Legacy  duty  having  been  claimed  upon  this  bequest, 
these  facts  were  stated  in  a  petition ;  and  the  question  was, 
whether  legacy  duty  was  payable  upon  this  bequest. 

Raupellaxid  Laumdes  for  the  petition. — The  stat.  55  Geo. 
3,  c.  184,  sch.  3,  after  providing  for  the  rate  of  duty  to  be 
paid  upon  legacies  in  respect  of  relationship  to  the  testator, 
directs,  that  any  legacy  to  or  for  the  benefit  of  amf  person, 
stranger  in  blood  to  the  deceased,  shall  be  charged  at  the 
rate  of  10/.  per  cent,  on  the  amount  or  value  thereof. 
Now,  this  legacy  is  not  given  to  any  particular  individuals, 
but  is  to  be  laid  out  in  bread,  and  to  be  distributed  by  the 
minister  and  churchwardens  to  the  most  needy  objects  in 
the  parish.  The  objects  of  the  charity  are  so  numerous^ 
that  no  one  person  can  receive  more  than  2s.  annually. 
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and  the  question  is,  whether  this  pittance  is  to  be  held 
liable  to  the  legacy  duty.  Now,  is  there  any  person  here,  or 
any  one  for  whose  benefit  there  is  any  legacy  ?  tt  is  a  geqe- 
ral  charitable  bequest  to  the  poor  of  the  parish.  If  it  be 
said,  that  the  poor  are  to  be  taken  collectively  as  trufgrtees, 
as  they  are  the  persons  who  are  beneficially  entitled,  it 
must  be  remembered  that  difierent  duties  are  payable  ac- 
cording to  the  different  degrees  of  consanguinity  of  the 
l^atees*  Suppose,  therefore,  that  the  poor  are  to  be  con^- 
sidened  the  legatees,  it  may  happen  that  several  of  the 
number  who  receive  may  be  near  of  kin  and  related  to  the 
testator.  Moreover,  no  duty  is  payable  upon  any  legacy 
not  amounting  to  SO/.;  if,  therefore,  the  poor  are  to  be 
considered  as  trustees,  no  one  individual  is  interested  to 
that  amount.  But  upon  what  scale  is  the  duty  to  be  cal- 
culated? The  objects  of  the  charity  may  be  related  to 
the  testator  in  different  degrees,  and,  therefore,  the  duty 
must  attach^  if  at  all,  in  different  degrees  also. 


Revenue, 
1830. 


In  re 

Franklin*! 

Charity. 


The  SoUcitoT'General  and  Boteler,  contra. — Bequests 
of  this  description  have  uniformly  paid  the  legacy  duty. 
By  the  terms  of  the  gift,  the  legacy  is  to  be  distributed  to 
the  most  needy  objects  in  the  parish.  Now,  it  is  impossi- 
ble to  say  bow  many  there  may  be  who  may  be  considered 
entitled  to  this  gift  as  the  most  needy  objects:  they  maybe 
reduced  to  two,  or  even  to  one.  Unless  the  number  can  be 
reduced  to  a  certainty,  so  as  to  ascertain  the  amount  which 
each  person  would  take,  the  legacy  duty  attaches  upon  the 
corpus.  But  this  case  has  been  argued  upon  the  words  of  the 
statute.  The  schedule  referred  to,  before  imposing  the  rates 
of  duty,  provides  for  every  legacy,  specific,  pecuniary,  or 
of  any  other  description,  of  the  amount  or  value  of  201. 
or  upwards,  given  by  any  will  or  testamentary  instrument 
of  any  person  who  shall  have  died  after  the  5th  day  of 
Aprils  1805,  either  out  of  his  or  her  personal  or  moveable 
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Revenue, 
1830." 

fn  re 

Franklin'b 

Chtrity. 


estate,  or  out  of,  or  charged  oponp  bis  or  lierred  «r  harit* 
able  estate,  or  out  of  any  monies  to  arise  Iqr  Bsfe^  morl^ 
gage,  or  other  disposal  of  his  or  her  real  or  heritidde  €1^ 
tate,  or  any  part  thereof,  and  which  shall  be  paid,  deli- 
vered, retained,  satisfied,  or  discharged  after  tfae  ft  I  si- day 
of  August,  1815.    The  object  to  be  charged  bytkis  dattse* 
is  a  legacy.     It  goes  on  to  provide  for  tlie  oase:of  »  Maih 
due,  where  the  clear  residue  devobring  ta  one  fmnom^ 
or  the  share  devolving  to  two  or  more  persoiis,.  it'of 
the  value  of  SOL;  but  this  question  depends:  upon  tiie-' 
first,  and  is  untouched  by  the  second  proiviskNU    If  a 
legacy  be  given  to  a  class  of  persons,  sad  each  take  lees' 
than  2M. ;  still,  as  it  goes  to  them  in  a  class,  they  take  it 
qua  dass,  and  it  is  liable  to  l^(acy  duty.    This  legae)^" 
exceeds  20/.,  a^d  as  there  are  no  means  of  ascertainiM^  ' 
with  certainty  what  each  party  may  take,  they  take  me 
class,  and  the  duty  is  payable  by  the  class  upon  diewbekf" 
amount. 


Roupell,  in  reply. — The  practice,  whatever  it  may  have 
been,  will  not  touch  the  present  question,  which  must  be 
decided,  not  by  the  practice,  but  by  the  law.  But  it  is 
said,  that  where  a  legacy  is  given  to  a  class,  it  was  the  in- 
tention of  the  Legislature  to  impose  the  duty  upon  the 
class,  upon  the  whole  legatees,  and  not  upon  the  mdividilals 
who  take  under  that  class.  The  act  furnishes  an  ans#er 
to  that  argiunent.  It  says, ''  for  the  clear  residue,  when 
devolving  to  one  person,  and  for  every  share  of  the  dear 
residue,  when  devolving  to  two  or  more  persons,  whedrer 
the  title  shall  ensue  by  any  testamentary  disposition  or 
otherwise,  where  the  residue  or  share  shall  be  of  the  value 
of  20L  or  upwards."  If,  therefore,  a  legacy  of  1000/*  be 
given  to  a  person  in  trust  for  a  class  of  persons,  the  le- 
gacy duty  is  not  payable  upon  the  whole  sum,  hut  each 
legatee  pays  according  to  his  share,  according  to  his  de- 
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gree  of  rdationflkip.  BuH,  aoeording  to  tfte -argument,  the       iZd^Miie, 
duly  is  iA«rg«etfale  upon  tbe-irhole  sum,  tts  if  alt  the  per-     ^     ^  '  ^ 
8QB8  jit6od< » the  MtuaEtidn  of  ^smgtti  to  th^  testator.  in  r» 

FRAllXt.tlf'S 


/(Xbe  VicB-GHAi^miOkt.-^r  confetss  H  appears  to  liie 
thaitliitisB  legacy  upon  which  the  duty  ought  to  be  paid; 
bofiftuse/ialthefigh  it  is  not  expressed  to  hie  gi^en  to  any  in- 
difvidiiid,  it  is  ia  effect  giren  in  sueh  a  manner,  as  that  the 
executor  kolda  it  in  trust  for  certain  purposes.  The  mode 
in.fliidi  thelegacTf  is  toiie  applied  does  not  admit  of  its 
being  asoertained  what  share,  or  what  precise  benefit  any 
one  individual  will  have  in*  the  lega^  so  given.  It  is  given 
tQ.theipoor  ixf  the  parish,  to  be  laid  out  in  bread  at  Christ-* 
mas^  axki  dastributed  to  the  most  needy  objects  in  the  pa- 
ridLi  >It  is  in  effect  a  gift  lor  chaiitable  purposes.  NoW| 
the  l^egulliitttre  seems  to  have  supiposed,  that  in  cases  where 
th^  (degrees  of  relationship,  in  which  the  persons  who  par- 
ticipate in  the  legacy  or  share  of  the  residue  stood  to  the 
testator,  could  be  ascertained,  there  should  be  a  progressive 
charge,  increasing  with  the  distance  of  kin ;  but  here  the  le- 
gacj  is  sfi  given,  that  the  kindred  seemed  to  be  out  of  the 
question^  and  there  was  a  complete  sum  of  50t  for  charita- 
ble purposes.  With  respect  to  legacies  given  to  charities, 
theory  baa  been^  by  the  general  assent  of  mankind,  a  con- 
struetibn  put  upon  the  statutes,  so  as  to  charge  such  be- 
quests with  legacy  duty.  Where  legacies  have  been  given  to 
treiiaurera  of  hospitals,  and  other  charitable  mstitutions,  it 
has  been  considered  aa  a  mattei^  of  course  to  pay  the  duty. 
My  opinion  is»  that  the  legacy  duty  is  payable.  It  is  impos- 
sible to  resort  to  the  particular  seale  of  per  ceHtage  pay- 
able, in  order  ta  ascertain  whether  the  duty  be  Or  be  not 
payable  at  alL 
TInt  petition  must  tharefiyre  be  dismissed  with  costs. 

Petition  dismissed  (a), 

(a)  This  case  was  decided  on  the  5th  November,  1829. 
VOL.  III.  O  O 


Charity. 


5M  CASES  IN  THX  EXCHEQUER,   * 

Ejcch.  Cft.  i»  Eq» 

1830.  EXCHEQUER  CHAMBER  IN  EQUITY. 


Lediard  r.  Anstie. 

^"  ■  »"*^  J»'  Bill  by  the  rector  of  the  rectory  o(  Saint  John  the  Bap- 
tor,  the  defend-  tist^  With  the  chapel  of  the  Blessed  Virgin  Mary  aimexed, 
real  oompMition  ^*  Dcvizes,  in  the  county  of  WiUsy  and,  as  such,  claiming 
ofi Of.,  u cover-  ^  |jg  entitled  to  all  tithes,  as  well  great  as  small,  against 
lands,  the  lands  an  occupier  of  lands,  for  an  account  and  satisfaction  of 
tion.  TTsup-  An^  f<3f  the  tithes  of  all  titheable  matters. 
^lhVJJl»^'^",  "^^^  defendant,  by  his  answer,  admitted  the  plaintiff  to 
that,  in  thereign  be  rcctor,  but  denied  that  the  plaintiff,  as  such  rector,  did 

of  Ckarki  the       _  ,      _  .         ,  .  .... 

Second,  the  bccome,  or  had,  ever  since  his  presentation,  mstitution,  or 
tion  were  d^'d-  induction,  been,  or  was  then,  entitled  to  have,  receive,  and 
ed  among  three  i^\^q  tjjg  tithes,  great  and  small,  yearly  arising,  growing, 
partition,  and  renewing  and  increasing  in  and  throughout  the  said  parish 
sonTthe  tide  was  ^f  Saint  John  the  Baptist  and  the  said  chapelry,  or  the 
e?b^numei"^'  titheable  places  thereof,  or  any  compensation  or  satisfac- 

instruments,  tion  for  the  same,  save  and  except  as  thereinafter  men- 
many  of  which      .         ,  •■  1  ,  1 

conveyed  the  tioned,  and  save  also  and  except  that  some  compensation 
SonVof  theli^ds  ^'  Satisfaction  for  and  in  respect  of  a  certain  close  of  land, 
comprised  in       {„  the  said  parish  of  Saint  John  the  Baptist,  called  or 

them;  and, from  '■  * 

some  of  them,  it  known  by  the  name  of  Nestcrofl  Hillf  containing  three 
a^money  pay-  acres  or  thercabouts,  had,  for  many  years  past,  as  the  de- 
"b  *'  rT*.°^  fendant  had  heard  and  believed,  been  paid  to  the  rector 
ment,  amount-    for  the  time  being  of  the  said  parish.     And  he  denied,  that 

ing  to  1 0#.,  was     ,.,  <*it  ni-i^*  •■*• 

provided  for  the  the  tithcs  of  all  or  any  of  the  titheable  matters  and  things 
ofthc"tiihe8?"  yearly  arising,  growing,  renewing,  and  increasing  in  and 
?h  *'r  1666  *^'  ^^'^^"g^O"^  ^^®  s^^^  parish,  and  the  titheable  places  there- 
an  action,  on  the  of,  had  in  all  or  any  former  times  or  time  been  set  out  for 

statute,  for  not 
setting  out 

tithes,  by  the  then  rector,  against  an  occupier  of  the  lands,  a  verdict  was  found  for  the  defendant. 
It  appeared  from  the  evidence,  that  tithes  had  been  rendered  prior  to  the  reign  of  Edward  the  Se- 
cond, but  from  that  period  no  trace  could  be  found  of  any  tithe  having  ever  been  rendered ;  nor 
was  there  any  evidence  of  the  payment  of  the  1 0«.  or  any  part  of  it :  there  was  no  refei—ct  in 
the  pleadings,  or  in  the  evidence,  to  the  actual  deed  of  composition.  The  Court  held,  that  there 
was  not  sufficient  evidence  from  which  a  real  composition  could,  in  the  present  state  of  the  law,  be 
inferred;  and  decreed  an  account,  with  costs. 

It  is  clearly  settled,  that  mere  non-payment  will  not  support  the  defence  of  a  real  compositioD, 
nor  be  evidence  from  whence  to  presume  the  deed  which  mvit  have  been  the  foundation  of  it» 
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or  rendered  and  paid  by  the  several  owners  or  occupiers  Etch.Ch.inEt 
of  land  within  the  said  parish,  or  the  titheable  places  there- 
of, to  the  former  rectors  for  the  time  being,  or  a  compen- 
sation or  satisfaction  made  to  them  for  the  same,  or,  in  par- 
ticular, of  the  farm  and  lands  occupied  by  the  defendant, 
or  any  part  thereof;  or  that  the  plaintiff,  since  his  said  in« 
duction,  had  taken  and  received  the  tithes  of  the  several 
titheable  matters  and  things  which  had  arisen  on  most  or  any 
of  the  lands  within  the  said  rectory  and  parish,  or  a  com- 
pensation or  satisfaction  for  the  same,  save  and  except  as 
thereinafter  mentioned,  and  save  and  except  so  far  as  relat- 
ed to  the  said  close  called  Nestcrofi  Hill.    The  defendant 
then  stated,  that,  within  the  said  parish  of  Saint  John  the 
Baptist,  at  Devizes,  there  was  situate  a  large  tract  or  dis- 
trict of  land  consisting  of  six  hundred  acres  (the  bounda* 
ries  of  which  were  described  in  the  answer),  which  was 
formerly  a  park  attached  to  the  castle  of  Devizes,  and  was 
part  of  the  possessions  of  the  kings  of  England;  which 
said  tract  or  district  was  commoly  called  or  known  by  the 
name  of  the  Old  Park,  or  the  Old  Disparked  Park  oi  Devizes 
or  Devize,  or  Vyse.    That  the  defendant,  from  the  month 
oi  September,  1824*,  to  the  month  of  September,  182S,  held 
and  occupied  a  certain  farm  and  lands^  parcel  of  the  said 
tract  or  district  of  land,  containing  altogether  one  hundred 
and  ninety-three  acres  of  land  or  thereabouts,  and  situate 
within  the  said  parish ;  and  that,  from  the  month  of  Sep' 
tember,.  1825,  he  had  held  and  occupied  one  hundred  and 
caghty-three  acres,  or  thereabouts,  of  the  said  farm  and- 
lands,  within  the  said  parish ;  that  he  believed  and  doubt- 
ed not  to  be  able  to  prove,  that  no  tithes  in  kind  then  were, 
or  for  many  ages  past  had  been,  rendered  or  paid  of,  for,  or 
in  respect  of,  the  titheable  matters  and  things  yearly  aris- 
ing,  growing,  renewing,  and  increasing  in  and  upon  the 
said  tract  or  district  of  land,  called  the  Old  Park  or  the  Old 
Disparked  Park  o{ Devizes,  or  Devize,  or  Vt/se,  or  any  part 
or  parcel  thereof;  for  that  anciently,  and  long  before  the 

ooS 
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or  instrument  of  composition  red,  was  duly  nnde  and  exr 
ecuted  by  and  between  the  then  owner  or  owners  of  the 
said  tract  or  district  of  landi  and  the  diem  rectot  of  the 
said  rectory  and  parish  church,  with  the  assent  of  tbe.di^i 
patron  and  ordinary  of  the  said  rectory  and  parish  chiircbs 
whereby  all  and  singular  the  tithes,  as  well  greaf  Us  ^QiaHi 
yearly  arising,  growing,  renewing,  and  increasiiigy  f  iik;a]|d4 
throughout  the  said  tract  or  district  of  land,  were  granted 
to  the  owner  or  owners  of  the  said  tract  ordisUAct  offfaUiAr 
and  his  and  their  heirs  and  assigns;  and  the  occupiers  df  thSi 
said  tract  or  district  of  land,  for  the  dme  being,  were  didcfaai^^ » 
ed  of  and  firom  the  payroentof  aH  die  titfhes,  as  weEgveatuifil 
small,  of  the  said  tract  or  district  of  latid  ;  and  whereby  the- 
yearly  composition,  rent,  or  payment  of  lOs*  was  granted  6c 
made  issuing  and  payable  out  of  the  said  tract  or  distiict; 
of  land,  by  the  owners  and  occupiers  thereof,  at  a  certain' 
day  in  every  year,  to  the  rector  of  the  eaid  parish  and^ 
parish  church,  and  his  successors,  for  and  in  lieu  and  fiiUsiR'* 
tisfaction  of  all  and  singular  the  tithes,  as  well  great  as  amallf : 
yearly  arising,  renewing,  and  increasing  in  and  thi^Okgihoiit.. 
the  said  tract  or  district  of  land;  but  he  belieted,  that  did^ 
deed  or  instrument  by  which  the  said  composition  real<w«t/ 
effected,  had  perished  from  age,  or  had  been  lost;  or^  at' 
least,  the  same  had  not  yet  been  discovered  by  the  defiend^'' 
ant.     And  he  believed,  that,  ever  since  the  execution  €i^ 
the  said  deed  of  composition,  all  and  singular  tbe  tidies 
yearly  arising,  growing,  renewing,. and  increasing,  ih  and 
throughout  the  said  tract  or  district  of  land,  had  been  en^* 
joyed  by  the  owners  of  the  said  tract  or  district  of  land^ 
and  the  occupiers  thereof  under  them,  or  the  owners'  ot^ 
occupiers  of  the  said  tract  or  district  of  land  had- held  and 
enjoyed  the  same,  freed  and  discharged'of  and  firom  ike 
payment  of  all  tithes;  and  the  said  ancient  yearly  •eomposi*^ 
tion,  rent,  or  payment  of  IQf.,  had,  ever  since  the^xecutiGaft ! 
of  the  said  deed  of  composition^  been,  and  tbenaiiieL^tfafen 
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i^MihwMfy  due  and  payable ;  and  the  same  ought  to  be^  EjKh.ck,ittJSi 
and  ifli  oiPlate  years  bad  been^  regularly  and  duly  paid  l^     ..         ' 
tlfW  owifert  and  occupiers  of  the  said  tract  or  district  of 
btid.^lledthe  Old  Park  or  the  Old  Disparked  Park  of  De-^ 
frim^if^  Detite^  or  Vyse,  for  the  time  beings  to  the  rectoc 
fbi^'lbti!  time  being  of  die  said  rectory  and  parish  churcbt 
ahd^f  iH  of  kte  years  had  been  regularly  received  by  such  rec* 
tor  ill  liaiand  iull  satisfaction  ofaU  the  titbes,  as  wdl 
^r^t^^at  small)  yearly  arisii^^  renewing^  and  increasingy  in 
aM'ilkpoif  the  said  tract  or  district  of  land.    And  he  be* 
lieined,  that/  from  the  time  of  the  execution  of  the  said 
deod'of  eomposition,  until  some  time  in  or  about  the  yeac 
I8^19>  "when  the  ^said  plaintiff  filed  his  bill  of  complaint  in 
tfail  €burt;  against  Betgamin  Webb  AnstiCf  the  defend* 
ant%  ikther,  for  an  account  of  thetithes  of  the  said  farm  and 
Itad^dien  in  the  occupation  of  the  defendantj  and  which 
wevd  then  in  the  occupation  of  his  said  father,  no  deniand 
Wa»e^er  made  by  the  plaintiff,  or  by  any  of  his  predeces- 
sor j-rebtors  of  the  said  parmh,  of  any  tithes  or  tenths,  of,; 
fo#^  or  in  respect  of  the  sdd  tract  or  district  of  land,  call* 
ed>tbe  Old  Park  or  the  Old  Disparked  Park,  or  any  part 
thereof;  save  and  except  that,  in  or  about  the  fourteenth 
j^ear  of  the  reign  of  his  late  Majesty  King  Charles  the  Se-* 
cond^  an  aetion  of  debt  was  commenced  in  his  Majesty *s 
Qmrt'iof  JBifjfV  Bench  by  the  then  rector  of  the  said 
ptnishv  :aq^nst  the  then  ocoupief  of  certain  lands,  parcel 
of  idler  said  tract  or  district  of  land,  called  the  Old  Park  or 
tbeCHd  Disparked  Park/ for  subtraction  of  tithes  claimed 
bjT:  flud»^ebter  to  be  due  inr.  respect  of  such  rlands ;  which ; 
action  tvaa  tried  at  the  Assiaea  faolden  for  the  county  of 
WiU»f^mt*Saiisbary^  in  die  same  year,  and  a  verdict  passed 
tkereiB  ibr  die  defendant  in  sudii  action,  on  tbe  ground 
tbiet  the  said  yearly  composition,  rent,  or  payment  of  I0e» 
waa  pa^ble  to  such  rector  in  lieu  and  satis&ction  of  the 
tithes  of  the  said  tract  or  district  of  land« 
The  defendant  admitted  his^rcepdon  of  titheable  mat* 
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BxdL  Ch.  in  Eq.  ten ;  and,  in  answer  to  a  special  charge  in  the  bill,  admit- 
1830.  ^^  ^Y^gj.  ^^^  lands  held  by  him  had  been,  and  were,  charg- 
ed to  the  church  rates,  and  poor  rates,  and  taxes  of  the 
said  parish  of  Saini  John  the  Baptist,  and  diat  the  same 
had  been  included  in  perambulations  of  the  said  parish; 
and  that  the  defendant  and  the  former  occupiers  of  the  said 
lands  had  paid  such  rates;  and  that  their  serrants  had  ac- 
quired settlements  by  living  and  serving  there.  And  he 
believed,  that  the  former  occupiers  thereof,  or  some  of 
them,  had  attended  divine  service  in  the  said  churdi,  as 
their  parish  church,  and  had  attended  communion  and  tak- 
en the  sacrament  there,  and  their  children  had  been 
christened  within  the  said  church;  and  that  when  members 
of  the  &mily  had  married,  ot  had  died,  they  were  married 
at  the  said  church,  and  buried  in  the  church-yard,  aa  their 
parish  church. 

The  plaintiff,  in  the  first  instance,  gave  in  evidence  the 
admissions  in  the  answer,  and  copies  of  institutiona  to  the 
rectory,  the  copies  being  agreed  to  be  admitted  as  evi* 
dence ;  and  also  an  admission  on  the  part  of  the  defendant, 
that  the  institutions  shewed  that  the  rectory  was  uniformly 
in  the  patronage  of  the  Crown,  or  of  its  grantees. 

The  evidence  on  the  part  of  the  defendant  consisted  of  a 
record  from  the  Tower  of  London^  of  an  inquisition  ad  qmod 
damnum,  in  the  8th  year  of  the  reign  of  King  Edward  the 
Second,  1S80;  from  which  it  appeared,  that  King  Edward 
the  First,  when  the  park  first  came  to  his  hands,  and 
•his  ancestors,  had  formerly  yielded  the  tithe  of  hay 
from  the  meadows  being  in  the  park  of  Devizes* — That 
King  Edward  the  First,  in  the  10th  year  of  his  reign,  caus- 
ed the  meadows  to  be  turned  into  pasture  by  Ralph  de 
Sandwych,  then  constable  of  the  Castle  of  Devimes,  for  the 
support  of  the  deer  and  animals  of  the  king;  and  from  that 
time,  and  until  the  time  of  the  inquisition,  tithe  had  not 
been  yielded  or  paid. — That  some  of  the  meadows  were 
afterwards  sold  by  Margaret^  the  Queen  of  King  Edward 


UIiat&Y  TERM,  10  &  11  GEO.  IV. 


652 


the  Second.— *The  inquisition  found  that  the  tithe  arinng  Exch.Ch.mEq 
from  the  meadows,  when  tithe  used  to  be  given,  was  worth 
yearly  twenty-two  shillings.     What  took  place  upon  this 
inquisition  did  not  appear. 

The  defendant  also  gave  in  evidence  a  deed,  dated  22nd 
January,  1662,  being  a  deed  of  covenant  between  Henry, 
Earl  of  StirUne,  and  Mary,  Countess  of  Stirline,  of  the 
first  part;  Sir  Robert  Croke,  and  Dame  Susan  Croke,  his 
wife,  of  the  second  part;  and  Henry  Zinxan,  and  Jacoba, 
his  wife,  of  the  third  part;  (the  said  Mary,  Countess  of 
Siirline,  Dame  Susan  Croke,  and  Jacoba  Zinaan,  being 
the  three  daughters  and  co-heiresses  of  Sir  Peter  Vanhre). 
The  deed  purported  to  be  a  covenant  to  levy  a  fine  of 
their  lands  and  estates  held  in  coparcenary,  in  order  to  a 
partition,  and,  after  a  grant  of  the  old  and  new  parks  of 
Devizes,  contained  the  following  words:  ''  with  all  the 
appurtenances,  situate,  lying,  and  being,  coming,  growing, 
arising,  and  renewing  within  the  said  parks.** 

A  deed  of  partition,  dated  10th  June,  1664,  between  the 
same  parties  as  the  deed  of  covenant.  By  this  deed,  the 
old  park  was  divided  into  three  parts,  and  each  of  the 
parties  agreed  to  bear  a  third  part  of  the  chief-rent, 
(amount  not  stated),  due  to  the  king,  and  also  of  all  other 
rents,  duties,  payments,  customs,  and  services,  issuing, 
flue,  or  payable  for  or  out  of  the  premises. 

The  defendant  also  gave  in  evidence  various  deeds  and 
conveyances,  tracing  the  title  to  the  three  parts  into  which 
the  old  and  new  parks  were  divided  under  the  last-mention- 
ed instruments.  In  some  of  them,  tithes  were  mentioned 
and  conveyed ;  and  in  several  of  them,  among  charges  to 
whicdi  the  property  was  stated  to  be  subject,  appeared  the 
^m  of  3^.  4ed,,  part  of  a  sum  of  lOs.,  as  payable  to  the  mi* 
nister  of  the  parish  church  of  St.  John  the  Baptist,  in  the 
borough  of  Devizes. 

The  defendant  also  produced  the  record  of  an  action  in 
the  King's  Bench,  in  Trinity  Term,  14  Car.  2,  1663;  in 


_-^.'  - 


1830. 
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JEardb.  cft.  Is  £7.  which  the  Rov.  Henty  Johum^  the  then  f<§ctortif  th^  pift- 

nsh,  was  plaintiff,  and  ^JBtf m  Poiieieff,  an  bccupiei^/  iais  ^^^ 
declaration  stated,  of  40  a^sres  ^f  j^iia,  was  ^e'feiidk^t^  i(ilft 
in  which  action  a  verdict  Was  found  for  tlie  ae{bnmuit'&). 

The  defendant  also  produced  a  terrier,  dated  4ih'  Het^^ii^ 
1704,  signed  by  thie  rec^r  and  two  chui^hWat'd^ 
porting  to  be  ''  ti  terrier  of  aH  such  glebe  lands^,' tlttii^^ ibV 
dues  of  and  bdongmg  to  the  rectory,  as  ap^krisd't^'Ve' 
due  and  had  been  paid  unto  die  rector  for  twenty  yeiihr 
past.**    In  this  terrier  certain  tenements  and  gardens, -tifr 
which  the  parsonage  house  had  fbrtnerly  stobdj  Were^ 
stated  to  belong  to  the  rector;  and  the  rector  imis^idso' 
represented  to  be  entitled  to  the  feeding- of  the^<c^^tc(4ii- 
yard,  and  to '4(7.  for  every^otnaif  chuirchedi;  odd  tx^HiSA' 
entitled  to  the  tithes  of  a  Certain  Orchard  cidlediVi^^^' 
Hilly  containing  about  two  acres,  in  the  possession  t>F'Jlfiijf'-- 
thew  Figgins,  and  which  tithes  were  then  let  to  the  said 
Mattheu)  Figgifis  at  the  yearly  rent  of  IOjt.    The  sum^ 
tal  of  the  profits  was  stated  to  be  SL  8s,    No  oAer  tidies' 
were  mentioned  in  the  terrier,  than  those  of  the  orchard' 
called  Nestcrqft  Hill. 

The  defendant  also  produced  a  terrier,  on  the  first  vlsita* 
tion  of  the  bishop  of  iSaUsbunf^  in  1783,  signed  by  this'^ 
rector  and  two  churchwardens,  and  several  inhabitants,  iA^^ 
stated  to  be  a  '*  terrier  of  the  parsonage,  r«sr.  of  thehoUsc^^'^ 
glebe  land,  and  whatever  else  belongs  thereto.^    Iti  this' 
terrier,  the  parsonage  house,  purchased,  then  about  sevietti ' 
years  back,  by  Queen  Arin^i  bounty,  arid  several  teneJberit^ 
and  gardens,  were  described  and  particularized,  but  mfiile^^ 
tioii  was  made  of  any  tithei^.  ' 

The  defendant  IScewise  gaVe  in  evidence  the  retuM'bf^ 
the  bishop  o{  Salisbury ,  in  January ^  1809,  to  the  Gover- 

(a)  Mr.  Johnson  wa3  shewn  to  park,  by  an  old  map  made  ia  1662, 

have  been  the  rectorat  that  time,  by  and  by  his  being  named!  in,  the 

a  terrier,  and  Powell  was  shewn  to  deed  of  partition  as  tenant  of  part 

have  been,  in  1666,  an  occupier  of  of  the  park  fields. 
40  acres  of  land  and  upwards,  in  the 


HILARY  TERM»  10  &  11  0£0«  ly.  $U 

^  *  •  -  * 

norsot  Queen  Anne's^}ounty ;  by  which  return  it  was  stat-  Bx9h.Ch,inEq. 
ed^  that  Si.  Johns,  in  Devizes,  was  a  rectory  augmented     s^^^Jl! 
and  discharged,  and  that  its  yearly  value  was  132L,  arismg 
from  voluntary  contributions,  rent  of  cottages,  and  aug- 
mentation. 

T}ie ,  defendant  examined  several  old  witnesses,  who 
proved,  that,  to  their  knowledge,  no  tithes  m  kmd,  or  any., 
composition  for  tithes,  had  ever  been  pmd  for  or  in  re^ 
spect  of  the  tract  or  district  called  the  Old  Paric  or  Old 
Dbparked  Park:  and  that  the  orchard  called  Nestcroft^ 
Hill  was  not  part  of,  nor  within  the  tract  or  district  called 
the  Old  Park  or  Old  Disparked  Park« 

He  also  proved,  by  ancient  maps,  the  boundaries  of, 
the  padc,  and  that  the  defendant's  lands  formed  part  of 
the  park,  and  the  division  of  the  park  lands  among  a  great, 
pumber  of  persons*  i 

lAx*Boteler,  and  Mr.  Wright,  for  the  defendant,  con-^ 
tended,  that  the  evidence  adduced  by  the  defendant,  on 
which  they  commented  at  considerable  length,  was  such, 
as  to  satisfy  the  Court,  that  there  was  a  composition  rea^.^ 
and  thatf^  although  the  actual  deed  creating  the  composi- 
tion could  not  be  produced,  yet  there  was  sufficient eviden/ce; , 
to  jinduqe  ttie  Court  to  presume  that  such  a  deed  did  for- ., 
merly  exist.    That  the  words  in  the  first  deed,  ^icamtig^,^ 
growing,  arising,  and  renewing,**  could:  only  have  refer«>^^ 
ence  to.  tithes,  and  shewed  that  the  owner  of  the  landa  v 
at  i^t^  time  were  entitled  to  the  tithes.    Xhe  fpUowing 
cases  wf^  cited  on  thepartof  the  defendiuit:  ,^^8yiroo£^. 
V.  NichoUs{a),   Sawbridge  v.  fiemian{b)^    WilUams  v.: 
Bacon.{e)9  Knight  y.  Hidsey{d\  Bemey  Ym  Mat;eejf  {e), 

(fl)  3  E.  &  Y.  i2t2.  W  7  T.  IR.  86;  2  Bos.  k  Put' 

{h)  2  Anstr.  372 ;  2 £. &  Y. 400.  172;  8  Bro.P.C.Toml.edit233; 

(c)  1  Sim.  &  Stu.  415;   3  E.  &  2  E,  &  Y.  438. 

Y.  1105,  1178.  (c)  17  Ves.  119;  2  E,&  Y.585. 


CASEd  IV  THE  EXCUBQUEiU 


ck.inEq,  Lady  DorimoiUk  v.  Roberts  (a),    BetmeU  y.  Neale  {b)^ 
^^^'  ^     and  Eetamrt  v.  Kingscoie  (c)# 


IDIAED 

ifm& 


The  plaintiff,  to  rebut  the  defendant's  case,  gave  in 
evidence  an  assize  roll,  32  Ed.  1,  by  which  the  churches 
of  Denimes  were  given  by  King  c/bikfi,  tlien  Elarl  of  Dor^ 
sei,  to  tFitUam  de  Famhall;  and  the  fine  rolls,  S3  Ed.  1^ 
from  which  it  appeared,  that  MtUthew  Fitx  John  surren- 
dered the  castle  of  Devimes^  and  the  churches  of  Devises , 
to  that  King. 

Mr.  Jervis,  and  Mr.  RoupM^  for  the  plaintiff. — A  com* 
position  real  cannot  be  proved  by  reputation  of  its  having 
existed,  though  corroborated  by  non«payment  of  tithe,  un- 
less the  deed  be  produced,  or  evidence  of  its  having  exist- 
ed be  given.  Chatfield  v.  Fryer  {d ).  In  the  present  case, 
there  is  no  evidence  of  the  existence  of  any  deed,  or  of  a 
payment  under  any  deed^  In  the  late  case  of  Ptitckeii  v. 
Honeybome  (e),  evidence  of  reputation  of  a  particular  fact 
was  rejected.  Evidence  that  the  payment  was  made  prior 
to  the  time  of  Queen  EUsiabetk,  is  not  sufficient  to  sup* 
port  the  composition,  without  proving  that  a  deed  ottct  ex- 
isted. Bennett  V.  Sk^ngton{/).  It  is  clear,  in  the  present 
case,  that  no  deed  ever  did  or  ever  could  exist  It  is  ad- 
mitted, that  the  right  of  presentation  has  always  been 
in  the  Crown.  The  inquisition  put  in  by  the  defendant 
makes  out  the  plaintiff's  case.  That  the  Crown  had  not 
the  rectory  before  the  time  of  legal  memory,  is  clear  from 
the  documents  put  in  on  the  part  of  the  plaintiff.  The  do- 
cuments shew  that  the  park  at  one  time  paid  tithes.     The 

(«)   16  East,  334;    3  £.  &  Y.  (d)  t  Price,  259^   3  £.  &  Y. 

666.  707. 

(6)  Wightw.  324;    2  E.  &  Y.  (c)  1  YouDge  &  Jems,  1 35. 

630.  (/)  4  Price,  143  j  Dan.  10;  3 

•  (c)  4  Madd.  140;   3  E.  &  Y.  E.  &  Y.  827. 
948. 
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aUegation  in  the  answer,  of  a  deed  of  compositicm  havinf^  Enh.  Ch.  in  B^ 
been  executed,  is  not  supported  by  the  evidence;  format 
the  time  when  that  deed  must  have  been  executed,  the 
Crown  was  both  patron  and  owner^  and  could  have  grant- 
ed by  letters  patent  only;  and  none  are  to  be  found* 
Lady  Dartmouth  v.  Roberts,  has  been  relied  on,  as  shewing 
that  not  only  a  deed,  but  even  letters  patent  may  be  pr&» 
sumed;    it  is,  however,  no  authority  in  the  present  in- 
stance.     In  that  case^  a  grant  of  a  particular  portion  of 
tithes  was  presumed  under  special  circumstances ;  but  it 
was  the  case  of  a  portion  of  tithes.  The  words  **  growing , 
arising  t  and  renewing"  found  in  the  deeds,  might  have 
referehce  to  woods  and  underwoods,  which  are  of  annual 
increase;  and  not,  as  suggested^  to  tithes.     Under  the 
word  castle,  a  manor  would  also  pass,  with  its  casual  profitfi» 
such  as  fines  and  heriots,  which  would  also  satisfy  the 
words  **  growing,  arising,  and  renewing.*"    No  mention 
appears  to  be  made  of  tithes  in  any  of  the  d^eds,  till 
about  1777.    The  name  o£  Matthew  Figgins  occurs  in  a 
deed  of  this  date.     It  appears  by  the  terriers,  that  there 
was  a  payment  by  a  person  of  the  nnmeot  Matthew  Figgins, 
of  a  sum  of  10^.,  and  it  has  been  endeavoured  to  confound 
this  with  the  present  alleged  composition.    There  is  no 
mention  in  the  deeds  of  the  property  being  exempt  from 
tithes,  by  the  payment  of  this  composition  real.    The  deed 
of  4th  July,  1680,  on  the  division  of  the  estate  into  thirds, 
does  not  contain  any  covenant  for  payment  of  any  part 
of  this  composition  real.     The  verdict  in  166^,  in  the 
action  for  subtraction  of  tithes,  is  not  entitled  to  any 
weight,  a  record  of  that  nature  not  being  conclusive  of, 
nor  even  evidence  of,  the  right.    The  rector,  in  an  ac- 
tion of  that  description,  was  bound  to  prove  his  title,  the 
occupation  of  lands  by  the  defendant,  and  that  the  lands 
produced  titheable  matters:  failure  in  the  proof  of  any  one 
of  those  particulars  would  entitle  the  defendant  to  a  verdict. 


50/^.  CASXafM  THE  BXCnOEOUIR^   T : 

Ea€h>ck.4mMp  and  SO  itouM  the  8oIteiBtence<ef 'an  agreetnoit^Jbr  a  taiK 

ponury  eompositioD.  The  observatioiis  made  liy  Ijori 
MemyoHf  in  Xnight  v«  Habeyt  were  uaefll  by  Um  in  a 
questton  respecting  the  node  of  tidnng  hofWy  and  would 
appear  to  have  been  wholly  uncalled  {<x  m  fliat«ui^  in. 
SawbrUge  v.  Benton,  there  was  cfeor  evidence  df  the  pay* 
ment  up  to  a  given  period.  In  the  present  case,  theve  is* 
no  evidence  of  the  payment.  The  terrieFs  ^wefe  wed 
for  the  purpose  of  excluding  a  eonoluaion;  bot  would 
appear  to  have  another  effiset,  for  it  has  b^n^  often  said; 
that  there  is  no  good  modus  which  is  not  to  be  iiMml  in 
teiTiers;  and  here  the  circumstaBoe,  that  the  compoaitiixr 
real,  is  not  mantioned^  affords  strong  evidence  tfiat  ^t  did' 
not  then  exist  Midlef  v.  Sidreg  {a),Befmeii  r.  Staging* 
iomXb),  BoimS4^iY.  Appt^t4m^ySmkM^^€Mddrd(d), 
Hif4Uhcc4e  Y^'MainwOfifig {e),  Hi9k9e§-t*iSwaime(/),  and 
Chaifield  y*^ Fryer  (g),  were  also  cited  ior  tb^  ^pbuBtiffii  ^ 


^ . 


Mr.  Botekr^  in  reply* — ^The  words  ''jfnMDsa^t  ana* 
ing^  and  renewing f*  in  the  deed  of  16^,  couM  only 
have  reference  to  tithes*  The  verdict  in  the  action  in  the 
King's  Benchfia  the  time  of  King  Charles  the  Second^  aiust 
unquestionably  have  gone  on  the  ground  of  the  exemption^ 
for  the  other  points  suggested  on  the  part  of  the  plaintiff 
would  have  been  the  subject  of  nonsuit.  The  evidence 
given  by  the  defendant  ought  to  satisfy  the  Couit  thit 
there  was  a  deed  of  composition  real.  Many  of  the  eases 
cited  on  the  other  side  do  unquestionably  shew  that  the 
coropositionHleed  must  be  produoed^  or  evidence  be  given 
that  it  once  existed;  la  none  of  those  cases  did  the  levi* 
dence  come  near  to  the  evidence  in  the  present  case,  but 

«        ■  • 

(a)  Dan.  157;  3  £.&  Y.918.  (4)  4  Wood,  586. 

(b)  4  Price,  143;   Dan,  10;    3  (c)   3  Bro.  €•  C.  ^17;.  2  Ey& 
E.&Y.S27.                                       Y.366. 

(0  A  Wood,  10;    3  E.  A;  Y.         (/)  S  Cox,  \79;  i,  E.8b  Y.35r. 
1268.  (g)  1  Price,  253;  3  E.  &  Y.  707. 
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went  chiefly  to  proTe  moduses.    In  Robinson  if.  AppUtSri,^  Ettk.C^Bq, 
all -the  evidence  tended  to  prove  inodnses*    la  this  ease ^ 
we  have  not  given  any  evidence  in  support  ofa  modus;  liiiir' 
ottly  evidence  to  warrant  the  pretumptidn  of  a  grant.  Thot< 
gnint  of  the  tithes  is  a  chfoumstance  which  wiU'iiiduceth€(>^ 
Court  to  in&r,  that  there  was  a  deed  of  coiUpositioR.    in^'^ 
Hawts  V.  Swcincy  the  Lord  Chief  Baron  said,  that  al^'^ 
though  the  Court  had  very  properly  rdaxed  in  itB^  pirac^' 
tiee^and-did  not  bow  (as  it  fonnerly  did)^  insist  upon  the^^ 
pr6duction<of  the  origbial  instrumenti  yet^  they  cetttiiirijff- 
expeeted  that,  in  order  to  establish  a  real  compositlonv  th^^^ 
evidence  du)uld  shew '  something  that  wbuU  diMnguilh  it^^* 
frott  a  preaoriptiv^'  payment;    The*  evidence  ^  the  leasim^ " 
and  &;aUifgs  with  thetithes  in  thi^ase,  Jtis^gulEdi^Bitfrb^^^ 
a  case  of  prescription.  '  In  HeiMtote  yk'Meambatingfiiis^* 
language  used  in  "^citing  the  easesof  .flSz«ii<e«v.  ^Stootit^/flnd^^ 
Smith  T^^'Goddard,  seems  to  go  further  than  tbdse  easea 
warrant.     In  Bennett  v.  Skeffingtony  the  evidence  did  not 
approach  the  evidence  in  the  present  case.    Saitbridg^  *t. 
Benkm,  and  other  cases,  have  been  mentioned,  in  whidi   '^ 
there  was  certainly  other  evidence:  w&  do  not  carry  btlr''^* 
casecfuiteso  &r,  but  only  r^fertd  those  ^aste  as  malting  dvW'^ 
the  proposition  ibr  which  we  contends  ...  p  ;-  ..ii^un 

■..  '.    ■  Cktr whh  9uk\: >  >v>l 

The  Loan  CHiarBAiioN.-— If  this  case  had  depended  '  v 
on  an  accurate  acquaintance  willi  the  deeds^  I  should  faaV^ 
thought  it  necessary  to  examine  thei»  attentively.  But 'it 
turns'  upon  a  point  of  titbe  law  raised  by  facti^  whieha^re  nbCf' ' 
in  dispute.  Itis  a  bill  by  a  rector.  Tk^defencelsarejed'cdni^'^' 
position^  Thedefimdant  must  haVe  known  that  a  mddtis  wieiisf''^^ 
a  defence  which  in  this  case  could  not  have  been  sustained. 
The  long  usage  of  inoii^^payment,  and  the  other  evidetice  of 
a  prescriptive  commutation  for  money  for  the  tithe  in  kii^;i    . 
would  have  been  overturned  by  documents  proving  that  ^ 


i- 


>■•  / 
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Egtk. ck.imBq.  tithes  in lund  were  due, and  rendered^  After  the  tuiie<if  le* 
1^^-  gal  memory.  This  is  the  present  state  of  the  law*  Ife 
was  therefore  obliged  to  defend  Umself  up<m  the  groond 
of  a  real  composition,  which  may  originate  long  aft«r  the 
time  of  legal  memory,  and  at  any  time  before  the  restrain- 
ing statute  of  the  18  EUm.  c.  10. 

The  question  for  the  opinion  of  the  Ciourt  is,,  whether 
there  is  evidence  beibre  it,  firom  which,  as  the  law  standi, 
it  can  refuse  the  rector  the  relief  he  asks,  upon  the 
principle,  that  the  proper  parties  had  entered  into  what  the 
law  calls  a  real  compoaition. 

A  real  composition  is  an  agreement,  by  which  the  hnd- 
owner  on  the  one  part,  and  the  parson,  patron,  and  ordi- 
nary on  the  other,  contract  that  the  parson  shall  not  re- 
ceive tithes  in  kind,  but,  in  lieu  of  them,  and,  as  a  com- 
pensstion  for  than,  shall  have  land,  or  some  other  emohi- 
ment.    Unquestionably,  the  compensation  may  be,  as  in 
this  case  it  is  averred  to  be,  an  annual  money  payment. 
Te  make  this  arrangement  valid,  it  must  have  been  car- 
ried into  execution  by  deed.    It  is  to  be  collected  firom 
our  books,  that  at  first,  after  the  restraining  statute,  it  was 
deemed  necessary,  in  order  to  support  the  defence  of  a 
composition  real,  to  produce  the  very  deed  in  which  the 
contract  was  contained. 

It  has  been  however  often  said,  and  is  now  clearly  settled, 
that  the  production  of  the  deed  itself  is  not  essential  to  the 
defence.  If  the  former  existence  be  duly  alleged,  tiliat  ex* 
isCence  may  be  presumed  upon  principles  analogous  to 
those  rules  of  presumption,  which  the  Courts  have  esta- 
blished in  other  cases  of  lost  instruments.  I  must  say  ana- 
logous, with  some  guard,  because  tithes  are  in  many  re- 
spects anomalous.  The  mles  of  presumption  applied  to 
them,  though  they  bear  some  resemfalanoe  to  the  rules 
in  other  cases,  yet  have,  in  some  respects,  striking  difier* 
ences. 


m 
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It  is  quite  a  clear  propoditionf  which  will  hot  be  dift-  Exek.Ck.iuSq. 


patedi  that  mere  non-paytnent  of  tithes,  bare  of  idl  othef 
circumstances,  will  noTer  constitute  a  defence  against  a 
spiritual  person,  shewing  a  primd  facie  title  to  theliti. 
It  is  clear,  Aat  mere  non-payment  will  not  establish  the 
defence  of  real  compositimi,  nor  be  evideiice  from  whence 
to  presume  the  deed  vrfaich  must  bare  been  the  foundation 
of  it;  Something  more  is  Becessary-^something  more  is 
shewn  in  this  case,  and  what  I  have  had  to  consider  is^ 
whether  it  is  of  that  diaracter  which  is  in  lawsuffietent 
for  the  purpose. 

The  lands,  the  tithes  of  part  of  which  are  now  in  ques*" 
tion,  were,  in  the  reign  of  Charles  the  Second,  the  pro- 
perty of  a  gendeman  of  the  name  of  Vutdore.  He  had 
three  daughters,  upon  whom,  as  co-parceners,  his  estate 
descended:  one  married  Henry ^  Earl  of  Hastings;  aa-^ 
other  married  Sir  Robert  Croie;  the  third,  a  gentleman 
named  Zitman. 

There  was  first  a  deed  of  partition  in  thirds,  and  after-* 
wards  many  instruments  are  produced,  which  deduce  the 
title  from  some  of  those  &miiies  to  die  present  pro- 
prietor. Many  of  the  deeds  convey  the  tidies  of  ihobe 
portions  of  the  lands  which  are  comprised  in  them,  and 
some  of  them  shew  that  a  small  money  payment,  parcel  of 
a  larger  one,  amounting  to  10#,,  was  provided  for  the  par- 
son in  lieu  of  the  tithes* 

The  other  evidence  conrists  of  a  verdict  ih  an  action 
for  not  setting  out  the  tithes,  on  the  statute  oi  E€bsardf 
which  passed  for  the  defendants.'  I  take- it  also  as  an 
unquestioned  fact,  that  no  trace  of  any  tithe  ever  having 
been  set  out  after  the  reign  of  Edward4iie  Second,  is  t0 
be  found.  I  take  it  also  to  be  equally  dear,  that  Uiere  is 
no  evidence  whatever  of  the  payment  of  the  lOs.  or  any 
part  of  it.  It  has  in  truth  and  fact  been  a  pure  nan  deei- 
mando. 

Upon  this  case  the  question  is,  whether  the  deed,  the 
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^tduOuimEq.  verdict, and  the  iKm*feiider  of die  tidies,  we eVidenoe, fi^ 

.     ^*  ^     which  a  real  compositioD  can,  in  the  present  tftateof -the 

Lbdiau>      law,  be  inferred.    The  objection  to  it  is,  that  die  role  re- 

AiimB.       quires  there  should  be  a  reference  to  some  specaftc  instrti- 

ment  or  deed  containing  the  contract.  If  dik  be-^neoessary , 

the  defence  must  fiul.  I  conceive  it  to  be  certain,  ihaf  ms- 

ther  in  the  pleadings,  nor,  what  is  of  more  cooaeqiienoe,  m 

the  evidence,  is  there  the  least  reference  to  any  miA  nh 

strument,  or  to  any  writing  underhand  and^seaL 

The  question  then  is,  b  there  sofficient  evideiiee  to 
shew  that  such  a  deed  had  once  existed!  A  kmi^fleries'of 
cases  has  said  and  determined,  that  a  real  eompositioii 
cannot  be  acted  upon  without  some  evidence  that  audi  a 
deed  had  been  executed.  This  is  said  in  opposition  to 
the  evidence  allowed  in  a  case  of  modus,  which  is  a  reid 
omiposition  made  before  time  of  memory. 

The  authorities  to  which  I  allude,  are  those  which  bav« 
been  cited  in  the  argument.  I  do  not  diink  it  material' to 
do  more  than  refer  to  them.  Robinson  v.  Appktdm  (ar), 
Hawes  v.  Su>aine{b\  Heaikcoie  v.  M€dnwarimg{e),  dkH* 
field  V.  Fryer  (d),  and  Betmei  v.  Neale  {e)»  In  the 
latter  Mr.  Baron  Wood  stated,  and  urged  with  greit 
ability,  his  opinion,  that  usage  alone  would  be  snfficieii^ 
evidence  of  a  composition  real.  The  other  three  judges 
were  of  a  different  opinion. 

The  point  decided  in  the  last  case  was,  that  the  defenee 
being  pleaded  as  a  modus,  and  the  evidence  pointing  at  a 
composition  real,  the  Court  would  not  direct  an  iasae  to 
try  it  as  a  composition  real. 

In  the  subsequent  case  of  Bermei  v.  StejffSmgtim{/)f 
Chief  Baron  Richards  decreed  for  the  plaintiff^  because 

(a)  3  Eagle  &  Y.  1268.  {d)  1  Price,  253 ;  8  E.  &  Y.  707. 

(6)  2  Cox,  179 ;  2  Eagle  &  Y.  (e)  Wightw.  324;2  £.  &  Y.  630. 

357.  c/)4Prioe,t43sDaa.lO;3S.« 

(c)  3  Bro.  C.  C.  217,  2  E.  &  Y.  Y.  827. 
367, 


^^^lglv.tilt^^fn4d4^4;^  agreement;  it^^as  tbra  E^^^ck^intq. 

Pi^.  re^tflon: given  in  these  cases  is^  that  if- ttte  usual 
gepie^a)  e1[i4fiDce^  which  is  sufficient  to  support  a  inodus> 
wQi:^  .^il^ijpi^t  CTidenoe  of  a^  eotnpositkm  Teal»  it  urould 
su9tfti%j^erf ;  bad  modus^  by  changing  the  name  and  call* 
i%  it^^-composition  reaL  It  is  manifest  tbatit  would/  in  a 
^f^t^^su^e,  destroy  the  objection  of  rankness^  and  would 
in  every  cas0.havie  sustained  those  modttses  which  have  been 
s^t^asjul^because. there  haasippeared^^ofn  ancient  instru- 
mi^ntSt  a. period  at*  which  tithes  m  kind  liave1)een  render^ 
e4ft..  ITbe&te  of  all  those  oases  shews  distinctly  diat  evi* 
d^ncQ, of  usage  was  not  considered  as  sufficient  to  support 
a  ppi)[^po8ition  real.  It  was'Certaiifly)  in  early  times/ con* 
si^ie^^  %\i^t  the  identical  deed  itself  must  be  produced; 
and  it  is  only  of  late  that  the -nde  hair  been  relaxed/ and 
th«$4t  ban  been  said,  that  it  may  be  proved  by  presumptive 
evjid^Ope^  Some  cases  have  bden  cited  on  the  part  of  the  de- 
fei^aij^x  Not  one  of  them  contains  a  decision  respecting  a' 
composition  real*  The  general  langifttge  of  Lord  Kenyan  in 
Ktfightj.  Halseyh?A  also  been  ifeferred  to*  The  strongest 
caf^s  referred  to  in  the  argiutient  are  such  as  re8]^bcteB  a  por-  ' 
tioi^  oC.tithe&«;  Those  case^  come  very  close  to  that  which  I 
hi^,|l)e?ii.^amining.  :  'A  pqttion  of  dibfs  can  only  be  se^ 
vered  from  the  rectory  by  a  deed  tif  the  some  description 
withrthatwhich  might  conetitttie  a  eompontiofa  real. 

In  some  of  those  cases>  H  does>  certainly^  appear  to 
ha¥^  been  the  opinion  of  the  Court,  that  when  there 
were  many  conveyances  of  the  tithes,  and  a^ong  usage 
according  to  those  conveyitoces,  a  severanceof  the  por- 
tion of  ti^es  from  the  rectory  ought  to  be  presumed  in  ' 
favour  of  the  long  deduction  of  title  and  inveterate  usage. 
But  a  d^t^nction  arises  upon  those  cases^  depending 
upon.Ae  £eict^  whether  the  possessor  of  the  tithes  was  a 
different  person  from  the  owner  of  th^  lands,  or  was  the 
same  person.  In  the  one  case  the  tithes  would  be  actually 
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Exck.ch,inEq.  rendered  from  year  to  year  by  the  occupier  to  the  titbf 

owner;  there  would  be  a  manifest,  visible,  and  notorious 
possession  of  the  tithes  by  the  claimant,  and,  therefore, 
without  any  express  reference  to  tl^e  deed  pf  ^▼eraaoe, 
it  appears  that,  in  this  case,  a  presumption  of  such  a  deed 
has  been  i^ustldned.  These  are  the  cases  urged  for  the  de- 
fendant in  this  argument.  But^  on  the  other  hand,  where  it 
is  the  owner  of  the  land  who  has  from  the  beginning  8hew% 
a  title  to  the  tithes  by  his  own  conveyance,  there  no 
such  presumption  has  been  allowed.  That  is  the  sort  ot 
case  to  which  all  the  authorities  refer,  which  decide  that 
there  must  be  some  evidence  referring  to  the  deed. 

If  it  were  otherwise,  the  consequence  so  often  tUCra 
would  follow.  Every  bad  modus  would  be  a  good  compo* 
sition  real  if  the  land-owners  a£^ted  to  convey  the  tilfa^ 
as  well  as  the  lands.  Many  cases  have  occurred  in  which 
very  ancient  and  very  unifonn  payments  have  been  set 
aside  upon  clear  documentary  evidence,  that,  after  the 
time  of  memory,  and  before  the  time  of  EUxabeikg  tithes 
had  been  rendered.  I  cannot  doubt,  that,  in  many  of  those 
cases,  the  deeds  of  the  land-owners  conveyed  the  tithes  as 
well  as  the  lands.  But  the  parties  never  appear  to  have 
taken  this  view  of  the  case.  I  incline  much  to  believe,  that 
no  tithes  have  been  rendered  for  this  parish  firom  the  time 
of  the  Edwards;  and  it  is  with  great  reluctance,  I  find 
myself  compelled,  in  obedience  to  authority,  to  disregard 
this  defence.  I  proceed  upon  the  ground,  that  there  is 
no  evidence  which  shews  this  practice  of  non-render  to 
have  originated  in  any  deed.  I  look  no  further  into  die 
case.  Perhaps,  the  state  of  the  law  as  to  this  species  of 
property  is  much  to  be  regretted,  but  it  cannot  be  cor- 
rected  in  this  inferior  jurisdiction.  That  must  be  left 
either  to  the  supreme  judicature,  or  to  the  legislature.  If 
I  had  thought  myself  in  a  situation  to  examine  the  whole 
circumstances  of  the  evidence  from  whence  the  presumpticm 
is  to  be  drawn,  I  should  have  manv  observations  to  make. 
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Oti  the  one  sidiei  this  verdict  would  not  have  escaped  me^  Exeh,CKinEq. 

aild;6il  the  bther,  the  acknowledged  fact,  that  no  payment  ^^J^^^r^ 

of  the  fitippobed  compensation  for  the  tithes,  viz.  the  lO^.,  Lediard 
appi^ai^  \eVer  to  have  been  made.    I  must 


An^tib. 


Decree  for  the  plaintiff. 


BEFORE  THE  I4ORD  CHIEF  BARON  AtfD  MR.  BARON  VAUGHAN. 

1829. 
,        t .  ;  •  ""^^  Dec»  10/A. 

1830 

STATHMtf  ^.  The  Trustees  of  the  Liverpool  Docks.  jp^^  i*^^ 

JBY  an  indenture  of  lease,  dated  the  ^th  of  September ,  Lca»e  to  J.,  for 

1Z78,  and  made  between  the  Right  Honourable  Charles  at  a  yearly  rent) 

WiUiam,  then  Earl  of  Sefion,  of  the  one  part;  and  Charles  ^J^JJ  to'h?"* 

il^  ot  Macclesfield,  in  the  county  of  Chester,  merchant^  payment,  atiii- 

^  ,  ,  pulated  periods 

ofihe  other  part;  inconsiderationof  the  rents,  gross  sums,  during  the  term, 
or  fines  thereinafter  reserved,  and  of  the  covenants  and  ©f  money  in  the 
agreements  thereinafter  contained,  the  said  Charles  Wil-  "*'"'«  of  fines, 

^  with  a  covenant 

liam,  EUirl  of  Sefton,  demised  to  the  said  Charles  Roe,  his  on  the  part  of 

the  lessor  at 

executors,  administrators,  and  assigns,  the  four  several  the  end  of  the 

plots,  pieces,  or  parcels  of  land,  in  the  map  or  plan  there-  JJIJ^p^^c^ai 

to  annexed,  described,  and  distingubhed  by,  and  called  re-  payment  bemg 

spectively,  Lots  95,  26,  27,  and  28;    To  hold  the  said  rent,  and  gross 

several  plots,  pieces,  or  parcels  of  land,  with  the  liber-  Sfrtimcs  ap^  ^' 

ties  and  privileges   therein  mentioned,  and  every  part  pointed  for  pay- 

*  ®  ,  ment  thereof,  to 

and  parcel  thereof,  (except  as  therein  excepted  and  re-  grant  a  further 
served),  unto  the  said  Charles  Roe,  his  executors,  ad-  ^ase.^^.  as- 
nunistrators,  and  assigns,  for  and  during,  and  unto  the  ^^^f^/^'4- 

mises,  for  the 
same  term  and 
interest  as  Ji.  himself  took  under  the  lease,  subject  to  the  payment  of  a  proportional  part  of  the  rent  and 
gross  sums  or  fines,  (the  iimount  of  the  proportion  was  not  specified).  C  afterwards  purchased  of 
the  lessor  the  reversion  of  the  premises,  expectant  on  the  lease  to  A,,  and,  subsequently  to  ac- 
qifiring  the  rcTersion,  purdiased  A.*b  interest  in  all  the  premises  demised  to  A,  by  the  lease,  and 
not  assigned  by  him  to  B,  After  this  purchase  by  C,  one  of  the  gross  sums  or  fines  became  due,  but 
WW  noi  paid,  and  no  proportion  of  it  was  demanded  by  C.  from,  or  was  paid  by  B, — Held,  that  the 
double  character  filled  by  A,  relieved  B.  from  the  strict  performance  of  the  covenant,  and  that  the 
non-payment  by  jB.  of  a  proportion  of  the  gross  sum  or  fine  was  not,  under  the  circumstances,  a 
refusal  to  pay,  or  such  a  breach  of  the  covenant,  as  to  deprive  B.  of  his  daim  to  a  renewed  lease  of 
the  pnjperty  assigned  to  him.    And  a  demurrer  for  want  of  equity  was  over-ruYed. 

F  P  2 
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Etch.  ch.  in  jsq.  fuU  f^d  aiuj  t^mi  pf  ^ghty  yea];^^.  witbou^i^tqp^ftf^nnMt  ftf 
V  '  ^  or  for  any  manner  of  wast^,  sav^.as  ^reun^ftHinHjciiile 
Statbam  fed;  yielding  and  payings  tberi^rei  yeartji  stf^^evtry  -yean 
LivERPooi.  during  the  said  term,  unto  th.e«ai4  C%4i»t^  JFj^ffiafi«j^.t]|dM) 
Dock  Co.  q{  Sefton,  his  heirs  and  assigns,  the  yearly  reiil. or- swUsof 
65/.,  upon  the  Sl9th  day  of  September^  withput  «uytd,e4il^ 
tion  or  abatement  whatsoever,  although  tbp  ^^ifie.rihiMiU 
not  be  demanded;  the  first  payment  thereof  tabe^iii#n4 
be  made  upon  the  29th  day  of  September,  then  iiMt:eii- 
suing;  also,  yielding  and  paying  unto. the  said  CAorAn 
William,  Earl  o{  Sefton,  his  heirs  and  assigtia,  yeiirlyand 
every  year,  during  the  said  demised  term^  uponUieejid 
^th  day  of  Septetnber,  such  sam  and  sums  of  like  lawfiil 
money  as  should  amount  unto  and  be  a  reasonable  recom^ 
pense  and  satisfaction  for  all  such  treepasa,  damage,  or 
loss,  which  should  or  mighty  in  the  laat  preceding  yeav,  be 
done,  committed^  or  sustained,  for  or  by  reaiaon  of:4be 
exercise  or  enjoyment  of  the  liberty,  powerj  ov.autbor^y 
therein- before  granted,  of  diggmg  for,  getting,  tajung,  C9ltlr 
ingy  and  carrying  away  stone,  in,  upon,  out  ofj  over, 
through,  and  from  the  closes  or  parcels  of  land-di^fda 
mentioned,  or  in  consequence  thereof,  or  any  way  relat- 
ing thereto,  and  without  any  deduction  or  abatement  there- 
out, as  aforesaid;  and  also,  yielding  and  paying  unto  the 
said  Charles  William^  Earl  of  Sefion,  his  heirs  and  assigns, 
during  the  said  demised  term,  over  and  above  the  said  yeai^ 
ly  reserved  rent  of  65/.,  and  such  sums  of  money  as  were  re- 
served and  should  become  due  for  trespass,  damage,  aad 
loss,  as  aforesaid,  the  several  gross  sums,  fines,  or  rents 
therein-after  mentioned,  upon  the  several  days  therein-af- 
ter mentioned,  (that  is  to  say),  the  sum  of  130/.  upon  the 
S9th  day  of  September ,  1 793,  (which  would  be  at  the  expira- 
tion of  the  first  twenty  years  of  the  said  demised  term  of 
eighty  years);  the  further  sum  of  2601.  upon  the^Sthday 
of  September ,  1813,  (which  would  be  at  the  expiration  of 
forty  years  of  the  same  term) ;  the  further  sum  of  5S0k 
Aipon  the  29ih  day  of  September,  1833,  (which  would  be 
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at  the  expiration  of  sixty  years  of  the  same  term) ;  and  the  ExcK  (X  in  Eq. 
farther  sum  of  1040/.  upon  the  26th  day  of  March  next         ^^^' 
before  the  end  or  expiration  of  the  said  demised  term  of 
ieAghty  years/ (and  which  would  be  in  the  year  1853);  and 
Wifbdtlt'  any  deduction  or  abatement  out  of  such  gross 
mtoBf  'JBnes;  or  rents,  or  any  of  them,  as  aforesaid,  al- 
Aieugfa  the  same  or  any  of  them  should  not  be  demanded. 
Akid*  the  Said  Charles  Roe,  for  himself,  his  heirs,  executors, 
and  adtninistrators,  did  thereby  (anfiong  other  things)  cove- 
nant, promise,  and  agree  to  and  with  the  said  Charles  Wil" 
Uam^  Earl  of  Sefion^  his  heirs  and  assigns,  that  he  the 
jsaid  Charles  Roe,  his  executors,  administrators,  and  as- 
irigns,  or  some  of  them,  should  and  would  well  and  truly 
pay,  or  cause  to  be  paid,  unto  the  said  Charles  fFilliam, 
Eari  of  Sejion,  his  heirs  and  assigns,  not  only  the  clear 
yearly  sum  of  66/.,  but  also  the  said  several  gross  sums  or 
rents  of  130/.,  260/.,  620/.,  and  10^10/.,  and  also  such 
yearly  sums  of  money  as  should  amount  unto  and  be  a 
reasonable  recomip^ense  and  satisfaction  for  all  such  tres- 
pass, damage,  and  loss  which  should  or  might  be  done, 
committed,  or  sustained  for  or  by  reason  of  the  exercise 
or  enjoyment  of  the  said  liberty  or  privilege,  power  or 
authority  of  digging  for,   getting,  taking,   carting,  and 
carrying  away  of  stone,  or  in  consequence  thereof,  or  any 
ways  relating  thereto,  upon  such  several  days,  and  in  such 
manner  as  the  same  were  thereinbefore  respectively  re- 
served and  appointed  to  be  paid,  without  any  deduction  or 
abatement  whatsoever.  And  (among  other  covenants  there- 
in contained)  the  said  Charles  William,  Earl  of  Sefton,  for 
himself,  his  heirs,  executors,  administrators,  and  assigns, 
thereby  covenanted  that,  in  case  all  and  every  of  the  rents, 
gross  sums  of  money,  covenants,  and  agreements  therein- 
befote  reserved  and  contained,  and  which,  on  the  part  and 
behalf  of  the  said  Charles  Roe,  his  executors,  administra- 
tors, and  assigns,  were  or  was  covenanted  or  agreed  to  be 
yielded, paid,  done,  observed,  performed,fulfilled,  and  kept, 
should  be  in  all  respects  fully  yielded,  paid,  done,  obs'erv- 
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EjKk.Ch,iH£q.  ed,  perforased,  fulfiUed,  and  kept,  at  and  upiteliieesqpiim* 

tion  of  the  said  tenn  of  eighty  years,  but  not  allMu«]iii» 

br 
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he  the  said  Charles  William,  Earl  oS  Sifftotg^  hb 
assigns,  should  and  would,  within  the  apace  of  cme  caleo* 
dar  month  next  after  the  expiration  of  the  said  temof 
eighty  years,  upon  the  reasonable  lequeal,  antk  at  the 
proper  costs  and  charges  of  the  swi  CkarlesJRo^  his 
executors,  administrators,  and  assigns,  or  any  of  th€fli», 
make,  seal,  and  deliver,  or  cause  to  be  made,  sealed,  .and 
delivered,  a  good  and  sufficient  lease  uilto  the  sdkl  Ckatk^ 
Roe,  his  executors,  administrators,  and  BasignHj^ofall  and 
singular  the  said  thereby  demised  plots,  pieGea«  or  parcds- 
of  land;  and  all  and  every  the  houses,- outhouses,. .wase-f 
houses,  yards,  locks,  wharfs,  quays,  and  other  wodks 
which  should  have  then  beea  erected,  bailt,  or  made 
thereon,  with  the  privileges  and  appuxtaumces  thereof; 
save  and  except  the  liberty,  privilege,  powier^  and  an^ 
thority  of  entering  into  the  closes  or  parcek  of  land  there- 
in mentioned,  for  the  purpose  of  getting  stone:  To.  hold  the 
same  unto  the  said  Charles  Roe,  his  heirs  and  aasignn,  foe 
the  term  of  three  lives,  to  be  by  them  for  that  purpo9e  jiam- 
ed,  witliin  the  space  of  the  same  calendar  month,  and  for  the 
life  of  the  survivor  of  them;  and  to  h<^  the  same  unto  die 
said  Charles  Roe,  his  executors,  administrat€N»,  and  as- 
signs, for  the  further  term  of  twenty-one  years,  to  com- 
menoe  from  the  day  of  the  decease  of  the  survivor  of  the 
said  three  lives,  and  fully  to  be  complete  and  ended,  un- 
der the  said  dear  yearly  reserved  rent  of  G5L,  and  with 
such  covenant  for  payment  therec^,.  and  such  othos  cove- 
nants and  agreements,  conditions,  and  exceptions,  to  be 
contained  therein,  on  the  part  and  behalf  of  ths«  lessee  or 
lessees  who  should  be  named  therein,  their  heiias^  execu- 
tors, administrators,  and  assigns,  as  were  contained  M  the 
now  reciting  indenture,  or  as  near  thereto  as  the  circum- 
stances and  nature  of  the  case  would  admit 

CharlesiRoe,  under  and  by  virtue  of  the  lease,  entered 
into  the  possession,  of  the  pnemiscS|iBodiJiejBantitiand  in 
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po88t68iDD  to  the  fbie  of  hisf  death.     He  died  ki  the  year  Bxeh,  ca.  ii»Eq. 
1782v  mtestate.  ^^' 

Bf  aa  indentuTe>  dated  the  7th  March,  1788,  made  be- 
twedn  fVHHam  Rae^  as  the  administrator  of  the  goods  and 
chattek)  rights,  and  credits^  of  the  said  Charles  Roe,  of 
the  one  (Murt;  and  Edward  Bate,  of  Liverpool,  flour  fae- 
im,  and  Geerge  Jackson,  o(  Liverpool,  m3Ier>  of  the  other 
part;  for  the  eonsiderationb  therein  expressed,  William 
Moe,  bargainedi  sold,  assigned,  and  transferred  to  Eduk$rd 
Baie  stnd  George  Jackson,  all  and  singular  the  piece  and 
psre^lof  land  add  premises  in  the  first  mentioned  indeiH 
tdre  of  lease  described  as  Lot  9S,  and  all  his  estate,  right, 
tide,'und  interest  thereki-;  To  hold  the  same  unto  Edward 
.Bblvand  George  Jaeksom,  their  executors,  administratorlH' 
aild'  asaigmp,  A^r  the  residue  of  the  said  term  of  eighty 
ybarsy  and  all  sueh  further  term  as  William  Roe  was  en^ 
titled  to,  under  and  by  virtue  of  the  said  indentui'e' of  lease, 
stibjeef  to  the  jiaymenft  to  the  said  Charles  William,  Earl 
ot^Sifiont,  'his  heirs  and  a8stgns>  of  a  proportionaUe  part 
of  the  said  yeaisly  rent  of  65^,  o»  every  S9th  day  of  Sep^ 
iember,  and  ako  subject  to  the  payment  of  a  propor- 
tionable part  of  the  several  other  rents  or  sums  therein 
mentkMied',  and  to  the  performance  of  the  covenants  and 
agrtements  in:  the  said  recited  indenture  of  lease  reserved 
and  i^ntained; 

-  By  divers  mesne  assignments  and  assurances,  and  ulti^ 
mately  by  indenture,  dated  the  S6th  October,  1815,  the 
said  piece  or  parcel  of  land  and  premises,  described  in  the 
said'  lease  as  Lot  SS,  became,  in  the  month  of  October, 
iSld,  assigned  to,  and  vested  in,  the  plaintiff,  for  the  re* 
sidte  and  rentaindelr  of  the  said  term  of  eighty  years* 
'  By  an- indenture  of  lease,  dated  the  Sl^t  December, 
1915,  'and  made  between  the  Right  Honourabte  fFilliam 
Philip,  then  Eatlof  i9^/ifoif,  of  the  one  part;  and  the  plain- 
tiff of  the  other  part;  for  the  considerations  therein  ex- 
pressed, thd  said  fFilliam  I^Hip,  Barl  of  Sefion,  demis- 
ed and'Jeased  unto  thepkuitiff,  his  executors,  administra- 
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thereia  meotioDed  and  decfcffihed*:  itNr  Md*  ^ftMrfpgjUi^  jtatu 

£lwv^,\  and;  fpc  tb^  A«^>^  t^n».^,|kpe»l;H>W  4Flsai^  Mst 

pftyable  J9l  U^QvimiQiper  Aod  ^  (be  diQfii^iu^;titi)mitlulMtii 
mentJpned.aiMlftppmt^fonipA^  ^V>nv':^   A 

_  In  1804i  the  majror,  baUifl^,  and  hntgamem  mt  lirn 
borough  of  Liperpooi,  purofaased  of  the  Ead  of  &j^9m  die 
reversion  or  remainder  eKpecUunt  on  the  determkiit^Dii 
of  the  said  lease  of  the  S9th  Sqifiember,  1773|  and  the 
term  and  interest  thereby  granted,  of  and  a  allaodsingn^ 
1^  the  plots,  piecesj  or  parcels  of  land  and  preousei^  grantH 
ed  and  demised  by  the  aaid  lease  of  t^e  S9ih  JSepttmbtF^ 
mSf  and  of  and  in  the  rents  or  grQ9S8uiostofin)OQey,  and 
the  arrears  thereof,  by  the  aaid  indenture  of  leaaexeaonnt 
and  made  payablOi^  And  in  or  about,  tho; y,eaartl81(V  ^ Ae. 
mayor,  bailifTfi^  and  burgesses  of  £rJBtfryae£p»rohaaed  fsabm 
IFUUam  Roe  aU  and  singular  the  pieces  or  .pancelsi  of  laai^ 
and  pnemisea  comprised  19.  the  said  ..leaaef,o£yjdi^c.4tlllhi 
September 1 1773,  and  not  assigmd  :hy  the.iSi^di/i^JHMaat 
Roe  to  the  said  JSdward  Bste  and  Qeorg^  nf^fdkf§m%  191. 
the  said  indenture  ^f  the  7th  Mardi^  1783,  tm^r/sll  die 
estate,  right,  and  interest  of  the  said  fFWi^m  JRof^t-otvuk 
in  the  same  premises;  and  the  aame  were  duly  .CQOvefed 
and  assigned  to  the  said  ipayor,  bailiffs^  and  burgeip^a  a^ 
cordingly.  ,  ,  ,  . 

One  hundred  and  thirty  pounds,  the  amount  oC;the  firaC 
of  the  fines,  gross  sums,  or  rents,  payable  und^  i^nd;  by 
virtue  of  the  said  lease,  became  due  ,and  payal^Ie  (OH.  (he 
S9th  September^  1793,  before  the  purchase  by. the; mayor, 
bailiffs,  and  burgesses,  and  the  same  was  paid  by  .tbar  par- 
ties to  the  Earl  otSefion.  Two  hundred  and  sixty  pounds^ 
being  the  second  of  the  said  fines,  became  due  and  pay- 
able on  the  £9th  September ,  1813,  after  the  pucdiaae  by 
the  mayor,  bailiffs,  aod  burgesses.  ,  /  ...  \j  -i.  •, 
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.  i'iBy  Im  act 00  Fadilutient^  pasBsed  in  the  8th  year  of  Quectti  AmAw  ciLimBq 
idmie'r'ihiit;olei  **  An  Act  for  making  a  convenient  dock  6t    yJ^L^ 
hnmn  At  Li^erpipolp  for  die  security  of  all  ships  trading  to      stathah 
imd  ftom  Ae  port  of  LiPerpool,*'  the  trustees  of  the  Livet^     LiYKBM>t 
/K^oij  Docks  were  incorporated.    And,  by  an  act  of  ParHii^ 
mentf  parsed  in  the  6th  year  of  Geo*  4,  intituled  *'  An  Act  for 
the&rthev  imiirovement  of  the  port,  harbour,  and  town  of 
Liverpool,  and  altering,  extending,  and  amending  the  ae* 
veral  acta  relating  thereto,'*  various  powers  were  given  to 
the  trustees,  for  purchasing  lands  for  the  purposes  of  th^ 
act,  for  assessing  the  value  by  a  jury,  and,  in  case  of  dis^ 
pute,  for  paying  the  money  ihto  the  Court  of  £arc/i^^e^. 
In  a  schedule  annexed  to  the  last-mentioned  act  of  Parlk^' 
ment,  the  pieces  or  parcels  of  land  and  premises  before' 
mentioned  were  respectively  described. 

<>In  18^,  the  trustees  pf  the  Liverpool  Docks,  in  pur-& 
tfnance  of  the-  said  acts  of  Pariiament,  purchased  of  llMf . 
mayori  bailiffs,  and  burgesses  of  Liverpool,  all  their  eiBtate>- 
lights  and  interest  in  the  premises;  and,  aiier  such  jpum^ 
diase,  and  in  the  same  year,  the  trustees  of  the  Literp&6^ 
D<^s  became  desirous  to  purchase  the  estate  and  int^jt^'- 
est  of  the  plaintiff- in  the  piece  or  parcel  of  land,  Loi' 
38|  granted  and  denMsed  by  die  leiase  of  29th  Sept&mber} 
1773^  and  of  and  in  the  piece  or  parcel  of  land  and  pre** 
mises  granted  and  demised  to  the  plaintiff  by  the  lease' 
of  the  31st  December,  1815;  and  the  plaintiff  and  the  trush- 
tees  being  unable  to  agree  tipon  the  price  to  be  paid  for 
the  same,  the  trustees  caused  a  jury  to  be  summoned,  in 
the^tnantier  directed  by  the  act,  and  an  inquiry  took  place 
on  the  Idth  of  June,  18OT,  and,  by  an  adjournment,  on  the 
foUdwing  day;  and,  on  such  inquiry,  a  question  arose  be-' 
tween  the  trustees  of  the  Liverpool  Docks  and  the  plain- 
tiff--* Whether  the  plaintiff  was  entitled  to  the  benefit  of 
the  covenant  for  renewal  contained  in  the  lease  of  the  S9th 
September,  1773,  with  respect  to  such  part  of  the  prembes 
thereby  demised  as  had  been  assigned  to,  and  vested  in, 
the  plaintiff*?  And,  with  a  view  to  save  tixne,'it  was  arrang-* 
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«dMAJ«£f.  e4^^t  tlMK  vdue  #f  Hbe  pkdnCiff'if  iiiMr^'ib^tlie'iM^- 

nbes  demiwd  bgr  the  louo  #f  the  SBdi  jSsptearfwv  VnS^ 

abould'  be  assessed  end  '^ued  witb  fefaieiic  to  bitth 

ewnts,  em  Whether  Ae  jdeinliff  was,  or  wfcwjdiirhe  md 

ne^  entitled  ta  the  benefit  of  the  oovteeee  ite  Yen^M' 

coDCuDed  in  Ae  said  htt»>aentioned  fceeri  And^'-to^iesl 

the  fonner  case,  the  vake  of  the  lesidie'iif 'tfMii^sflii 

tMD  of  eigfaiy^ears)  rumAy  twenty-eiie  f^stmmtkif  abUf, 

wttk  the  eddStiott  c[  tho  fiifther  Uttm<44»m^0  Mwe  aiit 

twenty-one  yean,  to  commence  from  die  expiratioaPof 'lllie» 

8Mdterifrofe%h^ye$rs,  grimeed  b^f  theesldleilieefrihe 

9M%8epiemfber,  1778,  was  to  be  assessed;' attii^  toaieet;  dMi 

blJtiercase,  the  vahtt  of  the  ternv  of  tsimit]^«ifr  y«ay»  antf 

a'hrif,  beitag  Ae  then  fesidoe  of-  the  said^'tenK  ^i'UgtHjfi 

ybars  only,  was  to  be  assessed*  ^  '■     ^  ^    ''>'^ 

'  >Tbe  jnry,  by  Ihev  inquisition,  detttd'tbi^  16A  Sitf^t 

JM^;  18S7,  Assessed  tbe  Tatae  o(  the  edtai^  tfkl  iiUMwel 

if  the  plaintiff  df  and  in>  Apd  pitettises  1-eepeMiM^y  sad 

awaiid^  the  reoompenBO  to  be  paiid  Ibr  tli^  seme  tti  bmuk 

im  IbOowing,  (that  is  to  say),  the  sum  of  48,40(NL  for^Ae 

e^te'  and  interest  of  Ae  plaintiff  in  die  whole  ef  the  fri&- 

nfbes,  as  well  those  eoiiprsed  in  the  lease  of  the  XkhSefh 

iembet.lTJSi  and  assigned  to  him  as  afoiesMd^  ne  fiiaee 

comprised  in  Imd  demised  to  him  by  the  lease  of  theSlal 

39eeembet,  1«1&  But,  if thepkintiffshottldbeetttitledkt^ 

renewed:  lease  for  three  fires  and  .twen^Mmejeart  inithe 

yremiaes  described  im  the  inqpusitioiki  (bring:  ankshfastef 

file  pnemises  dendaed  by  the  leased  of  die  flStht&fitaRisr, 

1773,  as  had  been- assigned  to  and  vested  in^thephdatiff), 

then,  and  as  diat  case^  at  the  sum  of  61^<SA  '     • 

•  IfhoTalue  of  AepfemisesdemisedbytfaeleaseroftteflMi 

SepiimlMr,  1773,  and  soasiigned  toiand^eitod  inthepima^ 

tiffj-wasassessed  and  valoed  by  the  Jui^y  in  manned  fbflow- 

ing,  that  is  to  say,  without  any  right  or  benefit  oifenewri, 

at  thesnm  of  HSfiSSl. ;  and,  with  the  right  or  benc^  ofre- 

newal,  at  the  smn  of)4l,l  lOiL  r  the  value  of  the' said  right  or 

bciMfit'of  renewal  beingi  thereftitejdsseefed  land  ^  vahied  it 
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of  jie^Lse  of  tbe  Slat  Dec€mb^t  1815|  waa  assessed  1^  dM 
J[aigr  9^ tiifliiiilNte  of  ^|d62^.;  but  witb  fespeet  to  wl^ch jn^ 
ifghtof  jreM^%l6«^fiiil9tedj  nor  did  wy  question,  dUfti^noeii 
qi>4i3p^  i<i  rc^speat  thereto  exist  between  the  bcustefl^ 

aMd  tb«4plw^ii9&. 

^hlibt  4ii»tees  9i  tlw  Idwrpool  D<>^k«>  iioni^di^tely^^ft^ 

tiM>  TfficdlKt^  mteo^dioto  tb/9;  pQS^€^o(to(  tbe  vbdb  9f  tbe^ 

.  ;irt^  bittf  Wbicb  W9fi  filed  for  9,  specific  perfonmanei^  (tf 
U10  <KKiJl(V9i^j^i0h|irgedj  Unit  the  plaintiff  was  entiljed  to  the 
beiM^fit  9i:  ^  <^ovenant.  for  irei^wal^  with  ce^pert  t^  tb<^ 
KjMj^eR^qpmpriQed  ip  tjbe  l§ase  of  tbe  ^tb  fSi^filemker, 

1773j  and  so  assigned  to  and  vested  i^  binij  and.  tbatajr* 
Ibo^  ^>t»airtiof  tbfi^.fine  9V  sum  of  §96%  W48  io;£^tip(akii 
)^j  tb^plfwtiff  o;  iKe  pe^^so^  undeir  wJbLont  be  jclaim^d  ti^. 
tlfb^i^  h^cb^y  rent  i^,  respect  ^  tbei  preniises  bee«^  pi44[ 
stfim  Ib^ipuyrcbtee.  by  the  mayprj  bftiU^s  wd,  bprgesse^ 
9f^/4^iifrj^oo/,^;et^  tbat  the  j^on-paym^^nt  tl^feof  had,  o^ 
a$isf%tib9Qugb,thej^egleQt  or  default  of  the  pldntiff  aii4 
t^e^pefwons  ander  mhouk  lie  derived  title^  to  pay.  the  sdwet 
butifirMn  ibe  omission  or  i^glect  of  the  mayori.  baUiffs^  wd 
bi^^estes^  V^der  whom  the  tKUstee9  of  the  LinrpiH^l 
Dodbiicdaimedf  to.csU.  for^  or:  ]^quir)e  payment  of  any  part 
of  the  fineor  gross  sum,  or  of  the  rentsf  and  whioh-pcof 
ipoitionafale  part  of  the  fine  or  of  the  rents  was  never  in 
#my  «siNE^iec  ascertained  or  fixed:  and  that  the  nonrpay* 
^iitiof§  proportionable  part  o£  theifin^  or.  rents  wan  991, 
tjherefprei  in  equity»'Or«eYen  at  lawi  any  forfeiture  or  way^er 
lOCfbe  benefit  oiAe  said  covenant,  for  renewal^  particular* 
l|ria»fbil  pbdntiff^  by  his  \M,  offered  to:  pa;^  to  the  t^uatees 
of ^tho'  lanerfool  Docks  a  propocttonable  share  of  tibear^ 
^iearsfei  if  t^*  Court  shoukt  so  direot* 
.J  The  bill  further  charged,  thal^  if  the  lease  of  the  9Qth 
t^qrifmbeTf  lT7d»  had  remained  vested  in  the  said  William 
JBor^^nrvthe  Jtoyofi  bftilifl»»;ia)id  buipge^^es^of  j^i^^^ 
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«^.Gik.teJSf,  and  the  inayoTt  bailtflb/imd  Imtgessed  had  Bot  pdrehas^ 

..     ^^  ^    Afe  tevevsioa  of  the  preniisesy  hut  had  obtained  m  renewed 

Qa^AT^AM      laaiie  ot  the  preroises,  accozding  to  the  covenanta  fer  re^ 

loxurooii     KiMi^coiitakied  in  tiie  lease  of  liie  29di  Sepiember,  177S; 

P^fif^     th^  phintiff  wouU  have  been  entitled,  at  any  time  Vefoe 

Mdi.Teaewal,  on  payment  of  a  piopcMbtiabld  pait^ofuhe 

fikies  and  rents,  to  have  had  the  benefit  of  the  veneWal  wiA 

feeepeet  to  die  prennBea  so  assigned  to  and  TesCied  in  him. 

And  dmt  the  mayor,  bailifiB,  and  bnrg^sses  of  Idnerpod 

could  not,  by  purchasing  die  reversion  of  die  said  preitifl^ 

defeat  die  right  of  the  plaintiff  to  a  renewal  of  ^die^^i^bf 

die  29th  September,  1773,  so  fisur  as  respected  the^j^f^tiAes 

dierein  comprised,  and  so  assigned  to  and  vested  ill*  hSait^ 

The  bill  further  charged,  that' die  trustees  of  the 'Zift'i^ 
pool  Docks  persisted  in  retaining  the  posd^isi^ioti 'of  Ibe 
premises,  as  the  parchasers  and  owners  thereof,  buirefiriefl 
to  pay  the  amount  of  the  purchase-money  M  thepltfotiflrv<^ 
into  the  Bank  in  the  nameof  the  AccountanM3eneMl  of  %liis 
Clourt,  in  pursuance  of  the  act;  and  thiit  die  trosltees  had 
opposed  an  application  mad^  by  the  plaintiff  for  a  mitmda- 
mu8  to  compel  them  to  pay  the  purchase*money  into  die 
Bank  in  the  name  of  the  Accountant-Gteneral  of  diia  Court, 
and  which  application  was  therefore  dismissed,  on  the  ground 
that  the  Court  had  no  jurisdiction  to  compel  such  pajrment. 
To  this  bill  the  defendants  put  in  a  general  demurrer, 
for  want  of  equity. 

Mr.  FonUanque  and  Mr.  WUbrakam  in  support  of  the 
demurrer. — ^The  plaintiff  has  forfeited  his  right  to  the  re* 
newal  by  not  paying  his  proportion  of  the  gross  fines  or 
sums  of  money  which  were  to  be  paid  at  the  times  stipu- 
lated by  the  original  lease.  That  no  part  of  the  fines, 
nor  any  rent,  has  been  paid  by  the  plaintiff,  or  the  per- 
sons under  whom  he  claims  title  since  the  purchase  by 
the  Corporation  of  Liverpool,  is  admitted ;  and' the  phiintiff 
endeavours  to  excuse  the  non-payment,  by  alleging  that 
no  part  of  the  said  fines  or  gross  sums,  or  of  the  rents,  has 


III. ^8i)!)f'ftM|iel)eldii!i demanded. :  The'ibrftilnr^,  hoWeteiv  jExr)k.OLW& 
ff«a  equally  Ihefiame.  A  time  havings  1)een'  fixed  1^  <:J^^s> 
the  fPfiginal  lesBe  fdr  the  payment  of  the  gvosa  fines  and  (frAmiik 
of  the  rents^  the<i[idii-pay]nGBit  at  that  time^  tbeiq^ ndt^e^  tiitki6ht 
makided^  was  tantamount  to  a  refusal  to  pay»  Brueebridf^  ti^^e^tm. 
^.'JSttckley  (a).  In  the  discussion  in  that  oasei,  Lovd.Chitf 
Runoa  jTihwi^QirexpressIy.states^t^*'  If  atnau<5aTena«t  todd 
an  act  within  a  certain  time>  no  demand  ia  nedessaty^f^lBMl 
a  neglect  of  performance. is  tantamount  to  a  iiefiiBaLih 
law  (6)/'  In  Bayley.Y.  The  Corporation  of  Leofmmtsr^ 
under  a  lease  for  three  lives/  with  a  covenant  to  renewob 
certain  terms  when  one  life  should  drop,  the  lessee,  faaviajg 
sujBTered  two  lives  to  drop,  was  held  not  entitled  to  a  peor* 
formance  of  the  covenant  for  renewal;  and  in  deddhig 
that  case,  the  Lord  Chancellor  said,  it  had  been  so  detertr 
mined,  over  and  over  again,  in  the  Housq  of  Lords,  upon 
Irish  cases.  If  the  plaintiff,  or  the  person  under  whom,  be 
derives  title,  had  desired  the  benefit  of  the  coveikant,  dscy 
ihotild  have  striclly  performed  the  condition  on  which.  4h# 
r^eoewal  was;  tp>.  be  granted.  They  ought  to  have  teqoixmA 
tb^  Corpjpr^tion  to.  take  somO:  measures  ibr  fixing  the 
amount  of  the  pi:oportions  of  the  fines  and  rents'  to^Ue 
paid  by  the  plaintiff,  and  those  under  whom  he  daima; 
but  no  such  appUcation  was  ever  made  to  the  Corporation* 
The  plaintiff  in  this  case  does  not  stand  in  the  situation  of 
an  under-lessee,  but  of  an  assignee.  The  covenant  by  the 
original  lessor  was  to  grant  one  renewed  lease  of  the  pre- 
n^ses  to  the  lessee,  his  executors,  administrators,  or 'as- 
signs;, and  Jto€,  the  administrator  of  the  lessee,  having  as^ 
signed  a  part  of  the  premises  for  all  the  term  and: interest 
granted  by  the  lease,  the  covenant  ia  gone  at  law,  for  ibe 
lessor  could  not  be  called  upon  to  grant  more  than.one 
lease  to  the  lessfie»  or  his  representatives ;  whilst  the  lessee^ 
having  parted  with  a  portion  of  the  property,  could<  not  be 
in  a  situation  to  take  a  renewed  lease  of  the  whole  of  the 

^  .  (a)  1)  Piioe,  206.  (^)  Und.  2t8.   . 
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StATftAtt 


2«rib.CA.<>i£^.  [MfvfiMi.    The  eoyeitatit  beln^  fpone  at  iam,  equity  iviK 
'^*^'        nol  give  cfltet  to  it. 

Mt.  SpeMe^  for  die  bffl.-^The  pefwma  yiktovawnj  that 
tbiiMvmatit  eaimoc  be  p^rforniBii^  are  the  Tery  petaona 
#iM,  by  their  owni  aeia^  have  placed  fia  hi  thia  aitoatioii* 
It  wottU  be  aMtft  tuijaat  if  the  Gdrpdnticm  weri  mBoived. 
Uf  fefietia  themaelvM  flroifi  the  eov^natlt  to  renew  by  |«r- 
diaaiag  the  reTefiioii,aiidaodeatnrfingtbeorigitlalleflBe. 
The  Corporation  atood  in  die  place  of /i0ip,  ^fronlwhei 
dieytook  an  amlgnmenti  with  nodce  of  the  aaaignaMni  to 


Feb.  It/.          The  LoRO  Ciimv  Baron  fiow  delivered  the  jadgmeiit 
of  the  Court  :—i 

Thia  demurrer  was  at^od  before  Baron  Vamgham  and' 
myself,  and  I  am  authorised  to  say,  that  Bilron  Vamgitm  ia 
of  the  tame  Ofdnion  with  myself  as  to  the  resolt,  and  for  the 
sime  reaaons.  We  have  not  been  ftirnished  with  a  copy  of 
the  demurrer^  bnt  we  presume  it  to  be  a  general  denmrver 
for  want  of  equity.'  The  bill  prays  a  speciBc  performance 
of  the  contract  mentioned  in  the  pleadings,  and  m  dedara** 
don  that  the  plaiodff  is  entitled  to  be  paid  the  aom  of 
61^679/.,  the  amount  assessed  as  the  value  of  the  plain- 
tiflTs  interest  in  the  property. 

The  question  is,  whether  the  plaintiff  is  entitled  to  be 
paid  the  sum  of  61,67)?iL,  the  amount  Assessed  aif  the 
value  of  his  Interest,  supposing  hkn  to  be  entitled  to  the 
beneiit  Kit  the  covenant  for  renewal,  or  the  sum  of  41  ^1 10/., 
die>  amownt  assessed,  on  the  supposition  that  he  is  not 
entitled  to  die  benefit  of  that  covenant.  The  whole  case 
turns  on  this. 

The  first  instrnment  stated  in  the  bill  is  a  demise  by  Earl 
Siffkm  to  Charles  Roe  for  eighty  years,  from  S9th  Sepiem- 
her,  }77%  [Hie  Lordehip  Hated  the  terms  ofthdt  dewrise.] 
Charles  Roe  died  in  1778;  William  Roe  was  his  admi- 
nistrator.   On  the  7th  March,  1783,  WUUam  Roe,  by  an 
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indenture^  a^M^ed  tp  Baie  and  Jackson  pi^t  of  the  had  Em^  K%i»Si 
described  as  Lot  28,  for  the  residue  of  the  term  of  eighty     .    ^'„- 
years,  and  such  further  term  bb  Roe  was  entitled  to,  sub-      Statram 
jec^  to  the  paymeRl  of  a  proportbn^te  part  of  the  rMt»     Livsmtooi. 
and  of  t^  mmu  to  be  paid  lor  fines.  It  is  to  be  observed^.     ^^^^^  ^^ 
that  i«  this  iostniment  no  specific  sum  is  mentioned  as  the 
proportion  tq.  be  paid. .  No  sum  being  mentiooed,  nor  any. 
rate  of  proportion  stated^  one  can  only  suppose  that  it  was 
to.  be.calouUted  according  to  the  relative  values  of  the 
property^    It  is^ .  howevcir,  Sat  the  purposes  of  this  caafei 
sufllei^At  jto  statj9»:that  the  pkunti^.is  the  assignee  o(Bais 
and  Jackson,  and  entitled  to  all  their  rights  and  pritileges^ 
and  bound  by  all  the  covenants  entered  into  by  them.    la 
l/809j  as  slated  in  the  biU^  but  as  it  is  to  be<:ollected  firom  the 
deeds,  in  1804,  but  which  is  immaterial,  the  Mayor  and 
Corporation  purchased  of  the  Earl  of  S^on  the  reversion 
in  the  premises,  subject  to  the  lease,  together  with  all 
renta^  rights,  &c.,  and  of  course  the  rent  and  the  fines  re-> 
served  by  the  lease  of  September:,  1778;  and  if  all  the  stipu-^ 
latioDs  contained  in  that  lease  had  been  complied  with,  theyt 
wouU  have  been  bound  to  ^ant  the  further  lease.    Now^ 
the  first  instalment  of  130k  was  paid,  but  I  take  it  as  a, 
fact  that  no  part,  of  the  subsequent  instalments  have  ever 
been  :pafd*   .  After  the  purchase  of  the  reversion,  then 
same  Corporation  purchased  from  Roe  all  the  premises  coiSr 
prised  in  the  lease  which  had  not  been  assi^ed  to  BaU 
and  Jackson.    They  therefore  stood  in  the  double  charac^ 
ter  of  lessor  and  lessee;  on  the  one  hand,  bound  by  the 
obligations  entered  into  by  Lord  Sefton,  and,  on  the  other 
hand,  entitled  to  all  the  benefits  to  which  that  nobleman 
was  entitled  under  the  lease.    They  were,  therefore,  en- 
titled to  receive  all  the  sums  of  money  payable  as  fines, 
and  were  bound  by  all  the  covenants  contained  in  the 
lease.    The  question  is — Whether  the  amount  assessed  by 
the  Jury  to  be  paid  to  the  plaintiff  for  his  interest  ought 
to  be  computed  on  the  assumed  ground  of  his  being  en- 
titled to  the  benefit  of  ihe  covenant  for  renewal  or  not? 
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Ej^Ck,inEq.  Xhc  objectioii  Stated  in  the  argument  against  his  right 
^  '  ->     to  the  benefit  of  the  corenant  for  renewal  is,  that  these 
Statham       fines  or  gross  sums  have  not  been  paid,  and  particularly, 
liiTXErooL     that  no  part  of  the  fine  due  in  1813  has  been  paid,  and 
Dock  Co.      ^^^  there  is  no  covenant  or  obligation  on  the  part  of  the 
lessor  to  renew,  except  on  the  strict  and  literal  perform- 
ance of  the  covenant  for  payment  of  the  rents  and  fines. 

The  view  which  Baron  Vavghan  and  myself  have 
taken  of  this  case  is,  that  the  double  character  represent- 
ed by  the  Corporation,  both  of  lessor  and  lessee,  will  re- 
lieve the  persons  claiming  under  Bate  and  Jackson  irom 
the  strict  performance  of  this  obligation.  And  we  think, 
on  looking  at  the  assignment  from  Roe  to  Bate  and  Jacl- 
son,  that,  as  between  them,  it  rested  in  covenant.  To  be 
sure,  under  the  covenant,  the  land  was  charged  with  a 
proportion  of  the  fines;  what  proportion,  however,  is 
not  stated,  but  rests  on  the  covenant.  If  the  property 
had  remained  in  the  hands  of  RoCf  it  would  have  been  his 
duty  to  have  paid  the  whole  of  the  fines  or  gross  sums, 
and  to  have  called  on  Bate  and  Jackson,  or  their  assignees, 
for  payment  of  their  proportion.  Whatever  may  be  the 
strict  rule  of  a  Court  of  law  with  respect  to  this  as  a  con- 
dition, is  immaterial ;  we  have  only  to  consider  this  case  in 
equity.  And  we  think  it  would  be  the  greatest  injustice  to 
allow  the  Corporation  to  take  advantage  of  their  ovm  wrong; 
and  our  opinion  therefore  is,  that  the  plaintiff  is  entitled  to 
the  largest  sum,  and  that  the  demurrer  must  be  over-ruled. 

Demurrer  over-ruled,  with  costs. 
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Abatement  of  suit. 

See  Costs,  2. 

ACCOUNT. 

See  Attorney  and  Cli£nt,  1. 
Landlord  and  Tenant,  2. 
Practice,  (Equity),  6,  7. 

ACT  OF  BANKRUPTCY. 
See  Bankrupt,  1,  Z. 

ACT  OF  PARLIAMENT. 

See  Annuity. 

Assistant  Overseer. 

Attorney  and  Client,  2,  3,  4, 

Auction  Duty. 

Bankrupt,  1 ,  2,  3,  6,  9. 

Champerty. 

Coal  Act. 

Costs,  3,  4. 

Evidence,  %, 

Extent. 

Legacy  Duty. 

Limitation  of  Actions. 

Office. 

Retail  Brewers. 

Statute  of  Limitations. 

Voluntary  Agreement,  2. 

WooLMER  Forest. 

ACTION. 

See  Assistant  Overseer. 
Concessit  Solvere. 
Limitation  of  Actions. 
Statute  of  Limitations. 
Turnpike. 

vol.  III. 


ADMINISTRATOR. 

See  Executor  and  Administrator. 

ADMISSIONS. 

See  Evidence,  %, 

AFFIDAVIT. 

1.  An  affidavit  made  by.  a  defend- 
ant, in  a  suit  in  this  Courts  sworn  be- 
fore a  magistrate  in  Scotland^  permit- 
ted to  be  read.  EUii  v.  Smctair  and 
Others,  Page  273 

AGENT. 

See  Principal  and  Agent. 

AGREEMENT. 

See  Fraudulent  Agreement. 
Policy  of  Trade. 
Voluntary  Agreement. 

ALIENATION. 
See  Office. 

AMBIGUITY. 
See  Tithes,  1. 

AMENDMENT. 

See  Practice,  (Equity),  16. 

AMERCIAMENT. 

See  Practice,  (Law  &  Revenue). 

ANNUITY. 

1.  '^.,  by  two  several  deeds  grant- 
ed to  B,  two  annuities,  charged  on 
I  certain  estates,  of  which  A.  was  ten- 
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ANNUITY. 


ant  for  life,  and  further  secured  by  a 
warrant  of  attorney,  and  an  insiinmce 
on  the  life  of  ^.,  and  memorials  of 
these  annuities  were  duly  enrolled. 
Afterwards,  by  deed^  A,  granted  ano« 
ther  ammity  to  B.^  charged  upon  the 
same  estates,  and  also  upon  another 
estate  to  which  A,  was  likewise  enti- 
tled, and  by  a  further  insumnce  on 
A^i  life.  By  tliis  deed,  A.  also  charg- 
ed the  two  former  annuities  upon  the 
last-raentioned  estate.     And  he  con- 
veyed his  interest  in  all  the  estates  to 
a  trustee,  in  trust,  for  securing  the 
three  annuities.     The  three  annuities 
were  further  secured  by  a  covenant  in 
this  deed,  on  the  part  of  the  grantor 
to  authorise  and  permit  his  deputy, 
in  an  office  held  by  him,  to  pay  a 
yearly  sum  to  the  trustee  towards  the 
annuities;  and  by  a  covenant  for  pay- 
ment of  extra  premiums  of  insurance. 
A  memorial  of  the  grant  of  the  last- 
mentioned  annuity  was  enrolled,  but 
no  further  or  additional  memorial  was 
enrolled  as  to  the  two  first- mentioned 
annuities  with  regard  to  the  charge  of 
them  on  the  additional  estate,  and  the 
additional  securities  for  them  contaiu  - 
ed  in  the  last-mentioned  deed :  nor  in 
the  memorial,  enrolled  of  the  third 
annuity,  was  any  notice  taken  of  the 
additional  securities  for  the  two  first 
annuities :^-^e/<i,  that  it  was  not  ne- 
cessary, under  the  annuity-act,  to  en- 
rol any  memorial  of  the  further  or 
coUateral  securities  for  the  two  first 
annuities.    Thomas  Aston  and  Philip 
Hurd,  PlaintifTs;   Charles  Gwinneil, 
and  John  Askeiv,  Defendants,       1 36 
2.  Where,  on  the  grant  of  an  an- 
nuity, the  consideration-money  was, 
with  the  assent  of  the  grantor,  paid 
to  a  trustee  to  be  applied  by  him  in 
payment  of  the  costs  of  the  annuity 
deeds,  aflerwards  of  certain  debts  due 
from  the  grantor  to  judgment  credi- 
tors, and  the  surplus  to  the  grantor: 
~Held,  that  this  was  not  a  retainer 
Within  the  meaning  of  the  statute,  so 


ATTORNEY  AND  CLIENT. 

as  to  render  the  annuity  void,  not* 
withstanding  the  trustee  was  the  part- 
ner of  ^e  grantee,  and  both  of  them 
were  the  solicitors  employed  in  the 
transaction.  Ihid. 

ANSWER. 
See  PaAcncE,  (Equitt),  3,  4,  5,  6. 

APPOINTMENT. 
See  Power*  1,  3. 

ARBITRAMENT. 
See  Recognizaiicx,  ft* 

ARREST  OF  JUDGMENT. 
See  Costs,  6. 

ASSIGNEE. 
Set  Bakkkopt,  9. 

ASSISTANT  OVERSEER. 

See  Pleading,  (Law  &  Rsvekob),  4. 

1.  An  assbtant  overseer,  appoint- 
ed under  the  statute  59  Geo.  S|  c  12, 
is  within  the  statute  17  Geo.  2,  c  d, 
and  liable  to  a  penalty  for  not  pro- 
ducing the  rate  to  an  inhabitant  when 
lawfully  demanded,  if,  by  his  appoint- 
ment, he  be  authorised  to  take  care 
of  the  poor,  or  have  a  limited  autho- 
rity to  have  the  l^al  custody  of  the 
rate.  Edwards  v.  BenneU^  458 

ATTORNEY. 
See  Attorney  and  CuiSNt. 

ATTORNEY  AND  CLIENT. 

See  Costs,  1. 
Mortoaos. 

Practice,  (Eqoitt),  7,  1 7. 
Vendor  and  Purchaser. 

1 .  In  taking  an  account  of  the  pe- 
cuniary transactions  between  a  client 
and  his  attorney,  the  latter  also  filling 
other  confidential  situatioiiB,  the  pro- 
dnction  of  a  bond  eiecuted  by  the 
client  to  the  solicitor  is  not  alone  suf- 
ficient evidence  of  a  debt  to  that 
amount,  but  the  obligee  or  his  repre- 


AWARD. 


BANKRUPT. 
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sentatives  are  bound  to  prove  the  ac- 
tual payment  of  the  money  secured 
by  the  bond.  Lewes  v.  Morgan,   230 

2.  An  attorney's  bill,  for  business 
in  bankruptcy,  need  not  be  delivered 
one  month  before  action  brought, 
pursuant  to  the  stat.  2  Geo,  2,  c.  23, 
8.  23.  Cromder  and  Another  v.  Da- 
vies  and  Others.  433. 

3.  It  is  not  requisite,  that  a  bill 
for  business  in  bankruptcy  should  be 
taxed  under  the  stat.  6  Geo.  4,  c.  16, 
s.  14,  before  the  commencement  of 
an  action.  Ibid, 

4.  Attending  upon,  and  concerting 
measures  with,  the  attorney  of  the 
opposing  creditor,  to  resist  the  dis- 
charge of  an  insolvent,  is  not  such 
business  as  will  render  it  incumbent 
upon  an  attorney  to  deliver  his  bill 
one  month  before  the  commencement 
of  an  action,  pursuant  to  the  stat.  2 
Geo.  2,  c.  23.  Ibid. 

AUCTION. 
See  Auction  Duty. 

1.  The  employment  of  a  puffer  at 
a  sale  by  auction  of  property  seized 
under  an  extent,  by  an  agent  of  the 
Crown,  to  whom  a  bidding  is  reserv- 
ed by  the  conditions  of  sale,  vitiates 
the  sale.  Rex  v.  Marshy  (upon  an 
Extent),  331 

2.  The  misconduct  of  the  purchas- 
er does  not  preclude  him  from  object- 
ing to  the  employment  of  a  puffer  at 
a  sale  by  auction.  Ibid. 

AUCTION  DUTY. 

1 .  Quaere,  Whether  a  sale  by  auction 
by  the  assignees  of  the  absolute  inter- 
est in  fee  of  an  estate  of  the  bankrupt 
in  mortgage,  is  or  is  not  liable  to  the 
auction  duty.  The  King  v.  Win- 
Stanley,  126 

AWARD. 
See  Rbcoonizamce,  2. 


BAILIFF. 
See  Bankrupt,  4. 

BANKRUPT. 

See  Attorney  and  Client,  2,  3. 
Auction  Duty. 

1 .  l*he  act  of  bankruptcy  by  lying 
in  prison  twenty-one  days  under  the 
statute  6  Geo.  4,  c.  16,  s.  5,  does 
not  relate  to  the  time  of  the  arrest. 
Higgins,  Assignee  of  Cartmell;  a 
Bankrupt,  v.  M^Adam,  1 

2.  The  twenty-one  days  during 
which  a  trader  must  lie  in  prison  to 
constitute  an  act  of  bankruptcy  under 
the  statute  6  Geo,  4,  c.  16,  s.  5,  are 
reckoned  inclusively.  Ibid. 

3.  A  plaintiff  in  execution  upon 
a  judgment  by  confession  ceases  to  be 
a  creditor  having  security  for  his  debt 
within  the  statute  6  Geo.  4,  c.  16,  s. 
108,  when  the  goods  seised  under 
that  execution  are  sold,  even  though 
an  act  of  bankruptcy  be  committed 
before  the  return  of  the  writ.      Ibid. 

4.  The  acts  of  a  special  bailiff  ap- 
pointed by  a  plaintiff  in  execution, 
who  indemnifies  the  Sheriff,  are  equi- 
valent to  the  acts  of  the  plaintiff  him- 
self;  and  therefore,  where  a  plaintiff 
in  execution  upon  a  judgment  by 
confession,  appointed  a  special  bailiff 
who  seized  and  sold  goods  during  two 
days,  for  part  of  which  he  received 
the  money,  and  for  the  rest  gave  cre- 
dit, before  an  act  of  bankruptcy  was 
committed  by  the  defendant — It  was 
held,  that  the  plaintiff  was  entitled  to 
retain  the  proceeds  of  those  sales 
against  the  assignees,  although  the^. 
fa,  was  not  returnable  before  the  act 
of  bankruptcy.  Ibid. 

6.  Commissioners  of  bankrupt 
have  no  authority  to  commit  a  wit- 
ness for  refusing  to  read  an  entry  in 
a  book.  Ex  parte  Isaac,  In  re  Omen, 
a  Bankrupt,  38 

6.  A  witness  summoned  by  com- 
missioners, under  the  statute  6  Geo. 
Q  Q  2 
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CHARITIES. 


4,  c.  16,  8.  99,  being  required  to  read 
certain  entries  in  a  book,  to  which, 
during  his  examination,  he  had  refer- 
red, but  which  he  had  not  been  caUed 
upon  to  produce,  refused  to  read  the 
entries,  whereupon  he  was  committed 
for  refusing  to  answer  the  "  said 
question:** — Held,  that  the  warrant 
was  bad  in  substance,  and  in  form ;  a 
request  to  read  not  being  a  question. 

Ibid. 

7.  The  warrant  of  commitment  of 
a  bankrupt  for  not  signing  his  ex- 
amination, need  not  set  out  the  ex- 
amination. Faughan  B.dUsentiente, — 
In  re  T.  Leak,  46 

8.  A  warrant  of  commitment  of  a 
bankrupt  for  not  signing  an  examina- 
tion oondnded  by  committing  him, 
tmtil  he  should  full  answers  make  to 
the  satisfaction  of  the  commissioners, 
and  sign  and  subscribe  his  examina- 
tion : — Heid,  that  the  conclusion  was 
informal,  but  not  defective  in  sub- 
stance. Ibid, 

9.  Demurrer  to  bill  by  assignees 
of  a  bankrupt,  on  the  ground  that  it 
did  not  state  the  suit  to  be  instituted 
with  such  consent  of  the  creditors  or 
of  the  commissioners^  as  required  by 
the  statute  6  Geo,  4,  c.  16,  over-ruled. 
Jones  V.  Yates,  S73 

BEER. 

See  Retail  Brewer. 

BEQUEST. 

See  Devise. 

Legacy  Doty. 

BILL. 
Sec  Practice,  (Fquity),  1,  6,  14, 18. 

BILLS  AND  NOTES. 

1 .  A  bill  of  exchange,  payable  to  or- 
der,  was  indorsed  by  the  payee  to  ^., 
who  indorsed  it  as  foUows :  "  pay  to 
B,  or  his  order  for  my  use;"  B,  ap- 
plied to  his  bankers  to  discount  the 
bill,  and  they  bond  fide,  but  not  with- 


out making  inquiry,  did  so: — Held, 
that  the  indorsement  was  restrictive; 
that  B.  was  a  trustee  for  A.^  and  could 
confer  no  greater  interest  to  his  in- 
dorsee, against  whom  A*  was  entitled 
to  recover.  Llo^  and  Others  v.  Si- 
gourney,  220 

BILL  OF  COSTS. 

See  Attorney  and  CuBNTy  2.  8.  4. 

Costs,  1. 

BILL  OF  EXCHANGE. 
See  Bills  and  Notbs. 

BOND, 
See  Leoact  Dutt,  I,  2,  d. 

BREWER. 
See  Retail  B&bwsk. 

BURIAL. 
See  Executor  &  Adminibxeator,  1. 

CERTIFICATE. 

See  Costs,  3,  4. 

Practice,  (Equity),  15. 

CHAMPERTY. 

1.  By  articles  of  agreement  between 
the  vendor  and  purchaser  of  an  es- 
tate, it  was  agreed  that  the  purchaser 
bearing  the  expense  of  certain  suit, 
commenced  by  the  vendor  against  an 
occupier  for  by-gone  rent,  should 
have  the  rent  so  to  be  recovered,  and 
also  any  sum  that  could  be  recovered 
for  dilapidations,  and  that  the  pur- 
chaser, at  his  expense,  might  use  the 
name  of  the  vendor  in  any  action  he 
might  think  fit  to  comnience  against 
the  occupier,  for  arrears  of  rent,  or 
dilapidations: — Held,  that  the  agree- 
ment was  not  void,  as  amounting  to 
champerty.      JVUIUmu  v.  Protheroc, 

120 
CHARGE  FOR  DEBTS. 

See  Devise,  1,  2. 

CHARITIES. 
See  Legacy  Dttt,  5. 


COMPETENCY. 


CONVEYANCE.         BBS 


COAL  ACT. 

1.  The  coal  act,  47  Geo.  3,  c.  68, 
s.  116,  enacts,  tbat  if  a  purchaser  be 
dissatisfied  with  the  measure  of  his 
coals,  he  shall  send  a  notice  to  the 
office  of  the  principal  Land  Coal  Me- 
ter,  whereupon  a  meter,  within  the 
space  of  two  hours  next  after  such 
notice  left  at  the  office,  shall  ''attend 
from  the  office  at  the  house  of  the 
purchaser,"  to  remeasure  the  coals ; 
and  sect.  120,  imposes  a  penalty  upon 
the  principal  meter,  if  he  shaU  *'  neg- 
lect or  refuse  within  the  space  of  two 
hours  after  the  receipt  of  the  notice, 
to  send  a  meter  to  the  house  of  the 
purchaser." — Held,  that  these  two 
sections  must  be  read  together,  and 
that  it  is  sufficient  to  satisfy  the  words 
of  the  1 1 7th  sect  if  the  meter  leave  the 
office  within  two  hours  after  the  re- 
ceipt of  the  notice,  and  proceed  with 
due  diligence  to  the  house  of  the  pur- 
chaser, although  he  do  not  arrive  there 
within  that  time.  Loader,  qu-  tavi,  v. 
Thomas,  625. 

CODICIL. 
See  Will. 

COMMISSIONERS   OF    BANK- 
RUPT. 
See  Bankrupt,  5,  6,  7,  8. 

COMMISSIONERS  OF  SEWERS. 
/S'eePRAcno£,(LAw  &  Revenue),  1,2. 

COMMITMENT. 
See  Bankrupt,  5,  6,  7,  8. 

COMMON. 

See  Pleading,  (Law  &Rbvenue),1, 2. 
WooLMER  Forest. 

COMPETENCY. 

See  Evidence,  1. 


COMPOSITION. 

See  Fraudulent  Aoebement. 
Tithes,  5. 

CONCESSIT  SOLVERE. 

1.  The  action  by  concesnt  solvere 
in  Wales,  cannot  be  commenced  by 
notice,  but  only  by  original.  Phillips, 
Administratrix,  v.  Williams,         207 

2.  Where  an  attorney  in  Wales 
delivered  a  notice,  that  an  action  had 
been  commenced,  to  a  baililT,  to  be 
served  upon  the  defendant,  who  af- 
terwards, and  before  the  notice  was 
served,  paid  the  plaintiff  his  debt; 
and  the  attorney  afterwards  proceed- 
ed by  concessit  solvere,  to  recover  the 
costs: — Held,  that  the  notice  did  not 
operate  as  the  legal  commencement  of 
the  action,  and  diat  the  payment  was 
in  time.  Ihid. 

CONSTRUCTION. 

See  Annuity. 

Assistant  Oversees. 

Attorney  and  Client,  1, 2,  8, 4. 

Auction  Duty,  6,  9. 

Bankrupt,  1,  2,  3. 

Champerty. 

Coal  Act." 

Descent. 

Devise. 

Evidence,  2. 

Extent. 

Legacy  Duty. 

Limitation  of  Actions. 

Office. 

Pleading  (Law  &  Revenue),  8. 

Power,  2. 

WooLMER  Forest. 

CONTRACT. 

See  Chamfertt. 

CONVEYANCE. 

See  Principal  and  Aoentt. 
Practice  (Equity),  1,  f . 
Vendor  and  Puechassr,  2. 
Voluntary  Agreement,  2. 


584 


COSTS. 


DEFAMATION. 


COVENANT. 

See  Landlord  and  Tenant. 
Practice  (Equity),  18. 

CORPORATOR. 
See  Evidence,  1. 

COSTS. 

See  Attorney  and  Client,  Z,  S,  4. 
Practice,  (Equity),  9,  13,  15. 

1.  Where  no  money  has  been  ad- 
Tanced  by  the  client,  the  Court  will  not 
allow  coats  to  an  individual  conduct- 
iiU[  the  cause,  who  has  been  struck 
off  the  roll  of  the  Courts  of  King's 
Bench  and  Common  Pleas,  and,  by 
omitting  to  take  out  his  certificate  as 
such,  is  incapacitated  from  practising 
as  a  solicitor  of  the  Court  of  Chan- 
eery.   Young  v.  Dowlman,  24 

t.  On  the  hearing  of  a  cause,  the 
bill  was  dismissed  with  costs  as  against 
the  defendants,  such  costs  to  be  tax* 
ed,  and,  when  taxed,  to  be  paid  by 
the  plaintifis.  Before  the  costs  were 
taxed  one  of  the  plaintiffs  died:  tlie 
Master  proceeded  with  the  taxation, 
and  made  his  certificate,  notwith- 
standing the  surviving  plaintiffs  ob- 
jected to  the  taxation,  on  the  ground 
that  the  suit  was  abated.  On  an  ap- 
plication to  quash  the  certificate,  the 
Court  held  that  the  proceedings  were 
regular.  Meredyth  and  two  Others 
V.  Hughes  and  Others,  188 

9.  A  certificate,  that  the  defendant 
was  churchwarden,  and  acted  by 
virtue  of  bis  office,  to  entitle  him  to 
double  costs  under  the  stat.  7  Jac.  1, 
c.  5,  need  not  be  granted  immediate- 
ly after  the  trial  of  the  cause.  Nor- 
man  t.  Danger  and  Another,       203 

4.  Where  the  plaintiff  is  nonsuit- 
ed, the  Judge  before  whom  the  cause 
was  tried,  may,  after  an  interval  of 
four  years,  upon  an  affidavit  that  the 
defendant  was  within  the  provisions 
of  the  Stat.  7  Jac.  1,  c.  5,  grant  a  cer- 
tificate to  entitle  him  to  double  costs. 

Ibid. 


5,  Where  copies  of  deeds  or  other 
papers  are  furnished  by  either  party  to 
the  Judge  of  the  Court,  the  party  is 
not  entitled  to  the  costs  of  such  co- 
pies as  against  the  other  side,  but  they 
are  merely  personal  costs,  to  be  sus- 
tained by  tlie  party  furnishing  them, 
unless  there  be  a  fund  in  Court;  this 
being  in  accordance  with  the  pracdce 
in  the  Court  of  Chancery.  Bozon  v. 
Williams.  378 

6.  Where  the  plaintiff  obtained  a 
verdict,  and  the  Court  of  Exchequer 
arrested  the  judgment,  which  judg- 
ment was  reversed  by  the  Court  of 
Excheauer  Chamber: — Held^  that  the 
plaintiff  was  entitled  to  the  costs  of 
the  motion  in  arrest  of  judgment,  and 
that  such  costs  must  be  taxed  by  the 
officer  of  the  Court  of  Exchequer* 
Adams  v.  Meredew^  419 

DAMAGES. 

See  Landlord  and  Tenant,  1 . 

DEATH. 

See  Costs,  1. 

Executor  &  Administrator,  1. 

DEBTOR  AND  CREDITOR. 

See  DfiVisE,  1,  2. 

Fraudulent  Agreement. 
Practice,  (Equity),  17. 

DECLARATION. 

See  Practice,  (Law  &  Revenue),  S, 

DECREE. 

See  Practice,  (Equittt),  14,  19. 

DEEDS. 

See  Attorney  and  Client,  I. 
Costs,  5. 
Mortgage,  1. 
Vendor  and  Pijrcha8£R« 

DEFAMATION. 

See  Libel. 


DEVISE. 


DEVISE, 
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DEMURRER. 

See  Bakkrupt,  9. 

Landlord  &  Ten  ant.  2. 

DEPOSIT. 

See  Attorney  and  Client,  I  • 

MoRTOAOE. 

Vendor  and  Purchaser. 

DESCENT. 

1.    Deviae  to   trustees  and   their 
hetrs^  during  the  life  of  Af.  P.,  in  trust, 
to  ky  out  the  rents,  &c.,  on  govern- 
ment securities,  to  accumulate  until  she 
shall  attain  twenty-one,  and  from  and 
afler  she  shall  attain  that  age,  to  suf- 
fer her  to  receive  and  take  the  rents, 
issues,  and  profits  during  her  life,  not 
subject  to  the  control  of  any  husband 
with  whom  she  may  intermarry ;  her 
receipt  .to  be  a  sufficient  discharge 
for  the  same ;  and  from  and  after  the 
decease  of  M.  P.,  to  the  heirs  of  the  I 
said  M.  P.f  for  ever : — Semble^  that 
the  legal  estate  is  vested  in  the  trus- 
tees during  the  life  of  M,P,,  and 
therefore,  that  there  can  be  no  union, 
under  the  rule  in  Shelly' s  case,  of  the 
legal  estate  in  remainder  to  the  heirs 
ot  M.  P.,  with  the  preceding  estate 
for  life,  so  as  to  give  M,  P.  the  fee. 
Plat/ford  v,  Hoare^  1 75 

2.  Semhle — ^That  'an  estate  for  life, 
executed  by  the  statute  of  uses,  can- 
not unite  with  a  legal  remainder  by 
the  rules  of  the  common  law.     Ihxd. 

DEVISE. 

See  Descent. 

Joint  Tenants. 
Practice,  (Equity),  9. 
Will. 

1.  A  testatrix  devised  certain  es- 
tates to  trustees  for  a  term  of  five  hun- 
dred years,  and,  subject  to  the  term, 
and  the  trusts  thereof  thereinafter  de- 
clared, she  devised  the  same  estates  to 
the  use  of  various  persons  successive- 


ly for  life;  with  remainder  to  the  first 
and  other  sons  of  such  several  persons 
successively  in  tail  mail;    with  re- 
mainder to  the  daughters  of  such  se- 
veral persons,  successively  in  tail  gen- 
eral;   with  remainders  over.     The 
trusts  of  the  five  hundred  years'  term 
were  declared  to  be,  that  the  trustees 
of  the  term  should,  out  of  the  rents 
and  profits  of  the  hereditaments  com- 
prised in  the  said  term,  pay  the  se- 
veral annuities  mentioned  in  the  will, 
and,  subject  thereto,  should,  out  of 
the  residue  of  the  rents  and  profits  of 
the  premises  comprised  in  the  said 
term,  levy  and  raise  such  sums  of 
money,  not  exceeding  8,000/.  in  the 
whole,  as  should  be  neceeaary  to  pay 
and  satisfy  such  debts  or  sums  of  mo- 
ney as  might  be  due  and  owing  by 
her  late  husband,  or  by  herself,  eitlier 
by  mortgage,  bond,  or  otherwise;  and 
all  which  she  directed  the  trustees  to 
pay,  satisfy,  and  discharge  out  of  the 
said  rents  and  profits,  in  such  manner 
and  form  as  they  should  think  fit,  and 
as  soon  as  conveniently  might  be  af- 
ter her   decease;    and   subject  and 
without  prejudice  to  the  sereoral  trusts 
declared  of  the  said  term,  upon  trust 
to  pay  and  apply  the  residue  and 
overplus  of  the  net  renta,  issues,  and 
profits  of  the  premises  comprised  in 
the  said  five  hundred  years'  term, 
unto  the  person  or  persons  who,  for 
the  time  being,  should  be  next  end* 
tied  to  the  reversion  or  remainder  of 
the  premises,  expectant  on  the  said 
term,  under  the  limitations  thereinbe- 
fore contained : — Held^  that  it  was  a 
question  of  intention,  to  be  collected 
from  the  provisions  of  the  will,  whe<» 
ther  the  testatrix  meant  to  charge  the 
debts  upon  the  corpus  of  the  estate, 
or  only  to  direct  the  payment  out  of 
the  annual  rents  and  profits ;  and,  up- 
on the  several  provisions,,  the  Court 
held,  that  the  testatrix  did  not  intend 
that  the  debts  should  be  raised  out  of 
I  the  carpui  of  the  csute,  but  only  that 
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DEVISE. 


the  saxne  should  be  discharged  oat  of 
the  annual  rents  and  profits.  Hene^ 
age  and  Others  v.  Lord  Andover  and 
Others,  360 

2.  Though,  in  faTour  of  creditors, 
the  Court  considers  a  devise  in  trust 
for  payment  of  debts  out  of  rents  and 
profitSy  to  be  equiTaknt  to  a  devise  of 
the  estate  itself  in  trust  for  payment 
of  debta»  and  will  direct  the  estate  to 
be  mM.  for  that  purpose;  yet,  it  has 
been  in  cases  where  the  remainder- 
man was  either  tenant  in  fee  or  in  tail, 
and,  therefore,  liable  to  pay  the  debts 
sooner  or  later.  Ibid. 

8.  Devise  to  A,  and  B.  and  their 
heirs,  to  sell  and  dispose,  at  their  dis- 
cretion, of  all  the  testator's  right  in 
Kmg's  Stdsmoor^  belonging  to  the 
manor  otMoorlinch,  and  aU  his  right 
in  Moorlinchf  if  an  act  should  pass  for 
indoaii^  the  said  moor  within  twenty 
years,  and  to  pay  the  proceeds  to  the 
several  persons  therein  mentioned. 
An  inclosure  act  passed  within  the 
twenty  years,  and  various  allotments 
were  made  in  respect  of  the  testator's 
estates: — Held,  that  the  devise  was 
in  the  nature  of  an  executory  devise, 
to  take  effect  on  the  passing  of  the 
act;  and,  that  under  the  devise,  the 
devisees  took  a  quarter  part  of  the 
money  produced  by  the  sale  of  the 
allotments  in  King's  Sedgmoor^  in  re- 
spect of  the  manor  of  Moorlinch^  and 
the  whole  of  the  proceeds  of  die  sale 
of  allotments  in  respect  of  lands  in 
Moorlinck,  Robert  Gardner  v.  Mary 
Lyddon^  389 

4«  Under  a  bequest  of  stock  to  A, 
for  life,  and  after  the  decease  of  ^., 
to  the  testator's  great  grand-children, 
share  and  share  alike,  if  they  fpere 
living  at  the  time  of  A*8  deaths  but, 
that  they  should  nut  receive  any  part 
of  the  capital  till  they  arrived  at 
twenty-one.  But  if  any  one,  or  all  of 
the  said  children  should  die  before 
they  arrived  at  the  age  of  twenty-one 
years,  the  shares  or  part  of  those  so  dy- 


ENDOWMENT. 

ing  should  go  to  B,  and  C,  share  and 
share  alike: — Held^  that  the  attaining 
twenty-one  was  not  confined  to  the 
event  of  surviving  A,,  and,  therefore, 
that  on  the  decease  of  cme  of  the  chil- 
dren in  the  life-time  of  A.  under 
twenty-one,  the  share  of  such  child 
passed  to  B.  and  C.»  and  did  not  lapse 
so  as  to  go  to  the  testator's  residuary 
legatee.  OoodMld  ▼.  FmioHf      481 

DISCOVERY. 
See  Landlord  and  Tenant,  1. 

DISMISSAL  OF  BILL. 

See  Costs,  t. 

PftACTICE,  (EauiTT)»  14. 

DISTRESS. 

1.  A. 9  by  indenture,  demised  to  B. 
a  certain  wharf,  a^oining  the  river 
Thames,  described  by  abuttals,  to- 
gether with  all  ways^  paths,  passages, 
easements,  profits,  commodities,  and 
appurtenances  whatsoever  to  the  same 
belonging ;  it  was  found  by  a  special 
verdict,  that,  by  this  indenture,  the 
exclusive  use  of  the  land  of  the  river 
Thames,  opposite  to,  and  in  front  of, 
the  wharf,  l^tween  high  and  low  wa- 
ter-mark, as  well  when  covered  with 
water  as  dry,  for  the  accommodation 
of  the  tenants  of  the  wharf,  was  demis- 
ed as  appurtenant  to  the  wharf;  but^ 
that  the  land  itself,  between  high  and 
low  water-mark,  was  not  demised: — 
Held,  that  barges  of  B.,  lying  be- 
tween high  and  low  water-mark,  and 
attached  to  the  wharf  by  ropes,  could 
not  be  distrained  for  rent  of  the  de- 
mised premises,  in  arrear.  Capet  and 
Another  v.  Buszard  and  Others,  As- 
sismees  of  Jones  and  Another,  Bank- 
riipts,  344 

ENDOWMENT. 
See  Tithes,  1. 


EVIDENCE. 

ENROLMENT. 
See  Anndity,  1. 

EQUITABLE  MORTGAGE. 

See  Mortgage. 

ERROR. 
See  Costs,'  6. 

ESCHEAT. 

See  Practice,  (Equity),  18. 

ESTATE. 

See  Descent. 
Devise. 

ESTOPPEL. 

See  Etidekce,  2. 

Pleading,  (Law  &  Revenue),  8. 

ESTREAT, 
i^ec  Practice,  (  Law  &  Revenue),  1,2. 

EVIDENCE. 

See  Bankrupt,  5,  6. 

Practicb,  (Equity),  1,  8,  11, 12. 
Tithes. 

1.  A  member  of  a  corporation  is  not 
a  competent  witness  to  sustain  the 
claim  of  the  corporation,  even  though 
he  release  his  interest  in  the  subject 
matter  of  the  suit.  Doe  d.  Mayor 
and  Burgesses  of  Stafford  and  Ano- 
ther, v.  Tooth,  19 

2.  A  n  act  of  Parliament,  6  Geo.  4,  c. 
XXX.,  to  enable  a  company  to  form  a 
rail-way,  prescribed  the  form  of  action 
against  the  proprietors  for  calls,  and 
enacted,  that  it  should  only  be  neces- 
sary to  prove  that  the  defendant  was 
a  proprietor,  and  that  the  calls  had 
been  made  in  pursuance  of  the  act; 
it  also  recited,  that  a  sum  of  money 
had  been  subscribed  by  the  propri- 
etors, under  a  contract  binding  their 
heirs :  whereas,  in  fact,  that  sum  had 
not  been  subscribed,  and  no  contract 
under  seal  had  been  executed  by  the 
proprietors: — Heldf  that  a  defendant  ' 


EXTENT. 
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who,  with  a  knowledge  of  the  mis-re- 
cital, had  paid  previous  calls,  and 
acted  as  a  proprietor,  was  estopped 
from  questioning  the  validity  of  the 
act,  upon  the  ground  of  the  mis-re- 
cital ;  and  that  it  was  not  incumbent 
upon  the  plaintifBi  to  shew  that  the 
defendant  had  executed  a  contract 
under  seal,  in  order  to  prove  that  he 
was  a  proprietor  within  the  meaning 
of  the  act.  The  Cromford  and  High 
Peak  Rail'tvay  Company^  v.  Lacey, 

80 

EXAMINATION  OF   WIT- 

NESSES, 
See  Practice,  (Equity),  3,  12. 

EXCEPTION  TO  MASTER'S 
REPORT. 

See  Practice,  (Equity),  7,  IS. 

EXCISE. 

See  Extent. 

Retail  Brewer. 

EXECUTOR   AND  ADMINIS- 

TRATOR. 

See  Legacy  Duty. 

1 .  An  executor  who  has  assets  suffi- 
cient for  that  pur|>08e,  is  liable,  upon 
an  implied  promise,  to  pay  for  a  fu- 
neral suitable  to  the  degree  of  his 
testator,  furnished  by  the  directions 
of  a  third  person.  Jtogent  v.  Pnee^  28 

2.  Executor  charged  with  interest 
on  dividends  of  stock  received  by 
him,  and  kept  at  his  banker's  with  his 
own  money  for  a  number  of  years, 
instead  of  being  invested  to  accumu- 
late.    Goodchili  v.  FenUm^  481 

EXECUTORY  DEVISE. 
See  Devise,  8. 

EXTENT. 

1.  Fixtures  demised  with  a  paper 
mill,  and  used  by  the  tenant  in  the 
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FRAUD. 


INDORSEMENT. 


manufacture  of  paper,  are  not  liable 
to  be  leised  under  an  extent  for  du- 
tiea  upon  paper,  owing  by  the  tenant 
to  the  Crown,  as  utenaUa  for  the  mak- 
ing of  paper,  in  the  custody  of  the 
tenant  under  the  sut.  d4  Geo.  3,  e. 
SO,  ••  f  7.  The  Jliomey-General  t. 
0M$  and  others,  (upon  an  Extent), 

333 

FINE. 

Sie  Lakslord  &  Tenant,  3. 
Practice,  (Equity),  1 9. 
Practice, (Law &  Revenue),! ,  2. 
Voluntary  Agreement,  2. 

1 .  Where  a  fine  is  covenanted  to 
be  levied  to  certain  uses,  it  is  compe- 
tent to  the  parties,  whilst  it  is  direc- 
tory, to  vary  the  uses,  but  the  uses 
must  be  varied  by  all  the  parties,  and 
by  an  instrument  of  as  high  a  degree 
as  the  former,  and  the  fine  ought  to 
be  levied  to  the  same  conusee;  and, 
therefore,  where  a  fine  covenanted  to 
be  levied  to  certain  uses  was  omitted 
to  be  levied,  and  several  years  after- 
wards a  fine  was  levied  by  the  same 
conusors  pursuant  to  a  deed  declaring 
other  uses,  and  to  a  different  conusee : 
— Heldf  that  the  fine  operated  to  the 
uses  of  the  latter  deed,  and  not  of  the 
former.'  Houghton  and  Others  v. 
Tate  and  Others,  486 

FIXTURES. 
See  Extent. 

FORFEITURE. 

See  Extent. 

Landlord  &  Tenant,  3. 

FRAUD. 

See  Voluntary  Agreement. 
Fraudulent  Agreement. 

FRAUDULENT  AGREEMENT. 

See  Voluntary  Agreement. 

1.  A  creditor,  in  respect  of  two  de- 
mands, seized  the  goods  of  B,  his 
debtor,  under  an  execution  for  one  of 


the  two  debta,  and  aflerwards,  at  a 
meeting  of  some  of  the  creditors  of 
^.,  when  a  composition  was  proposed, 
declared  that  he  would  not  agree  to 
the  composition,  .unless  the  debt  for 
which  the  goods  had  been  seized, 
were  secured  to  him;  C,  who  was 
not  a  creditor,  guaranteed  the  debt, 
and  A,  withdrew  his  execution,  and 
signed  the  composition  deed : — Held, 
that  the  bargain  was  a  fraud  upon  the 
rest  of  the  creditors,  and  void.  Cole- 
man  v.  Waller,  212 

FUNERAL. 

See  Executor  &  Administrator,  1 . 

FURTHER  CHARGE. 
See  Annuity,  1. 

GUARANTEE. 

See  Fraudulent  Agreement. 

HEIR. 

See  Practice,  (Equity),  9. 

HIGHWAY. 

See  Turnpike. 

HUSBAND  AND  WIFE. 

See  Legacy  Duty,  4. 

Practice,  (Equity),  1 9. 
Voluntary  Agreement,  ft, 

ILLEGAL  AGREEMENT. 

See  Fraudulent  Agreement. 
Policy  of  Trade. 
Practice,  (Equity),  2. 

ILLEGAL  CONSIDERATION. 

See  Fraudulent  Agreement. 
Practice,  (Equity),  2. 

IMPERTINENCE. 
See  Practice,  (Equity),  4. 

INCLOSURE. 
See  WooLMER  Forest. 

INDORSEMENT. 
See  Bills  and  Notes. 


JUDGMENT. 


LANDLORD  &  TENANT.  '599 


INFANT. 

See  Primcipal  and  Aoxvt. 

INNUENDO. 
See  Libel. 

INJUNCTION. 
See  Practice,  (Equity),  5,  6,  16. 

INSOLVENT  COURT. 
See  Attornst  and  Client,  4. 

INTEREST. 

See  Evidence,  1. 

Executor  &  Administrator,  2. 
Legacy  Duty,  2,  3. 
Practice,  (Equity),  17. 

INTERROGATORIES. 
See  Practice,  (Equity),  12. 

ISSUE. 

See  Practice,  (Equity),  8,  9,  15. 

JOINT  TENANT. 

1.  Where  the  residue  of  real  and 
personal  estates  were  devised  by  a 
testator  to  his  two  sons  as  joint  ten- 
ants, and  the  two  sons,  afler  the  fa- 
ther's decease,  and  during  the  period 
of  twenty  years,  carried  on  the  busi- 
ness of  farmers  with  such  estates,  and 
kept  the  monies  arising  therefrom  in 
one  common  stock,  and  with  part  of 
such  monies  purchased  other  estates 
in  the  name  of  one  of  them,  but  never 
in  any  manner  entered  into  any  agree- 
ment respecting  such  farming  busi- 
ness, or  ever  accounted  with  each 
other: — It  was  held,  under  the  cir- 
cumstances, that  they  continued,  at 
the  death  of  one  of  them,  joint  tenants 
of  all  the  property  that  passed  by  the 
will  of  their  mther,  but  were  tenants 
in  common  of  the  ailer-purchased  es- 
utes.  Mofria  v.  Barreit^  SSi 

JUDGMENT. 

See  Praotior,  (Equity),  17. 
Rscoonisance,  1. 


LANDLORD  &  TENANT. 

See  Distress. 
Extent. 

1.  By  an  indenture,  a  farm  and 
lands  were  demised  to  a  tenant  at  a 
yearly  rent,  and  also  under  and  sub- 
ject to  certain  yearly  paymepts,  in 
case  the  tenant  should  not  crop,  ma- 
nure, and  manage  the  farm,  in  maimer 
therein  specified  and  covenanted;  and 
also  in  case  the  tenant^  ii|  the  last 
three  years  of  the  term,  should  sow 
more  Uian  seventy  acres  of  dover  in 
one  year,  the  additional  rent  of  10/. 
an  acre  for  every  acre  above  seventy 
acres,  for  the  residue  of  the  term: — 
Held,  that  the  additional  rents  were 
in  the  nature  of  liquidated  damages, 
and  not  of  penalties ;  and  thererore, 
on  a  bill  filed  by  the  landlord^  for  a 
discovery  of  breaches  of  the  cove- 
nants in  aid  of  an  action  at  laW|  a  plea 
that  the  discoverv  might  subject  the 
tenant  to  penalties,  was  ovejr-ruled. 
Jones  V.  Green,  208 

^.  In  a  lease,  the  lessor  covenant- 
ed, at  any  time  thereinafter  during 
the  term,  to  cause  any  quantitv  of 
square  oak  wood  to  be  set  out  within 
some  part  of  the  lands  or  grounds 
then  belonging  to  the  lessor,  as  should 
be  wanted  for  the  benefit  of  the  lea- 
see, and  to  be  used  in  the  buildings 
intended  to  be  made  on  the  de- 
mised premises ;  and  the  lessee  co- 
venanted to  pay,  and  allow  to  the  les- 
sor, interest  for  the  total  amount  or 
value  thereof,  after  the  rate  of  4/.  per 
cent,  on  the  value,  and  so  in  propor- 
tion for  a  greater  or  less  quantity. 
Bill  by  assignees  of  the  lease  for  an 
account  of  what  was.  due  under  that 
covenant,  and  for  an  injunction  to  re- 
strain an  action  brought  for  a  breach 
of  it.  A  demurrer,  for  want  of  equity, 
was  over-ruled.  Pearson  and  Others 
V.  Hoghton,  Bart.  418 

d.  Lease  to  ^.,  fbr  a  term  of  vears, 
at  a  yearly  rent,  and  under  and  sub- 
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j«ct  to  the  pajinent,  st  atipnlated 
pniodfl  during  the  tenn,  of  certain 
■unu  of  mon^  m  the  nature  of  fines, 
with  &  covenant  on  the  part  of  the 
IcMor,  at  the  end  of  the  term,  on  due 
■nd  punctutl  payment  being  lasde  of 
the  rent,  and  gross  nimB  or  fines,  at 
die  timei  appointed  for  payment 
thereof,  to  grant  a  further  or  renewed 
leue— ^.  aaiigned  to  £,  a  part  of 
the  premiMa,  for  the  same  term  and 
intereat  as  A.  himaelf  took  under  the 
lease,  subject  to  the  payment  of  a 
proportioiul  part  of  the  rent  and 
gross  sums  of  fines,  (the  amount  of 
the  proportion  was  not  specified). 
C.  artetwards  purchased  of  the  lessor 
the  reversion  of  the  premises,  ex- 
pectant on  the  lease  to  A.,  and,  sub- 
sequently to  acquiring  the  reversion, 
pur  chased  A.'t  interest  in  all  the  pre- 
mises demised  to  A,  by  the  lease,  and 
not  assigned  by  him  to  B.  After  this 
purchaae  by  C,  one  of  the  gross 
sums  or  fines  became  due,  but  was 
not  paid,  and  no  proportion  of  it  was 
demanded  by  C,  from,  or  naa  paid 
by  B. — Htld,  that  the  double  cha- 
racter filled  by  A.  relieved  B.  from 
the  strict  performance  of  the  cove- 
nsnt,  and  that  thenon-paymcntbyf. 
of  a  proportion  of  the  gross  sum  or 
fine  was  not,  under  the  circumstances, 
a  refusal  to  pay,  or  such  a  breach  of 
the  covenant,  as  to  deprive  B.  of  his 
claim  to  a  renewed  lease  of  the  pro- 
perty assigned  to  him.  And  a  de- 
murrer for  want  of  equity  nas  over- 
ruled. Stalham  v.  The  Trustees  of 
the  Liverpool  Dockt,  565 


LEASE. 

Set  Landlokd  &  Tekakt. 


Ste  Deviss,  4. 
LzoACT  Ddti. 


LEGACY  DOTY. 

LEGACY  DUTY. 

1.  The  forgiveness  of  a  bond  debt 
by  will  is  a  legacy,  and  as  such  is  li- 
able to  the  payment  of  le^cy  duty. 
The  Attomeif-Geiterat  r.  Holbrook 
and  Another,  H* 

2.  But  where  a  specific  sum  is  be- 
queathed, or  a  specific  debt  forgiven, 
which  is  known  and  asceruined  at  the 
time  of  the  tesUtor's  death,  legacy 
duty  is  not  payable  upon  the  interest 
accruing  in  respect  of  such  debt  or 
sum  of  money,  between  the  time  of 
such  death  and  the  period  when  the 
executors  close  their  accounts.    Ibid. 

S.  The  obligee  of  a  bond,  after  the 
death  of  the  principal  therein,  but  dur- 
ing the  life  of  the  surety,  who  was  bis 
brother,  made  his  will,  containing  the 
following  directions  nJative  to  the 
bond : — "  I  hereby  foreive  the  bond 
debt,  both  principal  ana  interest,  dne 
to  me,  and  entered  into  by  J.  W.  and 
my  brother  /.  H.,  with  and  fbr  him, 
for  the  said  /.  fF.'i  paying  me  die 
principal  sum  of  4000/.  and  interest, 
at  4/,  per  cent.  &C.,  and  do  order  the 
said  bond,  at  my  decease,  to  be  de- 
livered up  and  cancelled."  The  in- 
terest upon  the  bond  was  paid  up  u 
the  death  of  the  testator,  whom  his 
brother  survived: — /feU,  that  this  was 
a  legacy  whereon  legacy  duty  was 
payable  by  /.  H„  testator's  brother, 
but  upon  the  principal  sum  only,  and 
not  in  respectof  interest  accruing  sub- 
sequent to  the  testator's  death.    Ilnd. 

4.  A  bequest  of  a  "  t«sidu^  of 
whatever  it  may  consist,  audi  mooey 
as  arises  from  it  to  be  invested  in  tlw 
public  funds,  tbe  interest  to  fas  ap- 
propriated to  the  testator'a  son  and 
his  wife,  (a  stranger  in  blood),  fat 
their  lives,  with  remainder  to  tbe 
grandchildren  of  the  testator,  in  equal 
propoTtions,"  is  liable  to  legacy  dnty, 
to  be  calculated  at  the  rate  of  \L  per 
cent. for  the  aon's  mmety,  and  \OLfer 
cent,  for  that  of  the  wife,  upon  the 


LIMITATION  OP  ACTIONS. 

principle  that  the  son  and  his  wife 
each  take  a  life-interest  in  one  moiety 
of  the  income  of  the  residue.  Au 
tomey- General  v.  Bumie,  531 

5.  A  bequest  to  the  poor  of  the 
parish  of  A.^  of  50/.  per  annum,  to  be 
laid  out  at  Christmas  in  bread,  and 
distributed  by  the  minister,  &c.,  to 
the  most  needy  objects  in  the  parish, 
is  liable  to  the  legacy  duty  at  the  rate 
of  lOL  per  cenU,  payable  upon  the 
whole  sum.  In  the  Matter  of  the 
Charity  of  Joseph  Franklin^         544 

LESSOR  &  LESSEE. 
See  Landlord  &  Tenant. 

LIBEL. 

1 .  It  is  actionable,  without  the  aid  of 
prefatory  averment  in  the  declaration, 
to  write  of  a  magistrate,  that,  "as 
chairman  of  a  finance  committee,  he 
audited  accounts  containing  items  of 
upwards  of  12,000/.  for  the  nominal 
purpose  of  furnishing  lodgings,  plate, 
&c.  for  the  Judges;  but  which  ex- 
penditure was  in  reality  to  find  ac- 
commodation for  the  magistrates,  as 
the  Sheriff  always  found  the  Judges 
suitable  lodgings,  without  putting  the 
county  to  any  expense."  Adams  v. 
Mcredew,  219 

LIEN. 

See  MoRTOAOE. 

Vendor  &  Purchaser,  2. 

LIMITATION  OF  ACTIONS. 

See  Statute  of  Limitations. 

1.  A.,  who  was  entitled,  by  act  of 
Parliament,  to  all  the  surplus  water, 
and  such  as  was  not  necessary  for  the 
purposes  of  a  canalt  brought  an  action 
against  the  Canal  Company  for  an  il- 
legal abstraction  of  water,  and  alleged 
in  his  declaration  continuing  acts  of 
ccmnussion  and  omission  from  an  an« 
tecedent  period,  by  which  he  was  de- 
prived of  the  water  for  nine  weeks  in 
the   year    1825,  and   for  seventeen 


MORTGAGE. 
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weeks  in  the  year  1826:— ^e/c^ 
that  the  Company  were  within  the 
protection  of  the  limitation  clause  of 
the  statute  80  Geo.  8,  c  82,  s.  79, 
which  enacts  that  any  action  for  any 
thing  done  in  pursuance  of  the  act| 
shall  be  brought  within  six  calendar 
months  next  after  the  fact  committed^ 
unless  there  be  a  continuation  of  da- 
mage ;  and  also,  that  there  was  no  omi* 
tinuation  of  damage,  inasmudi  as 
there  was  a  cessation  of  injury,  al- 
though the  cause  from  which  the  ima- 
ry  proceeded  was  continuing.  BUM* 
mare  v.  The  Glamorganshire  Camtl 
Company^  60 

2.  Qtuere,  Whether  acts  of  mmimom 
would  be  within  the  limitation  ckuaeii 

likL 

LIQUIDATED   DAMAGES. 
See  Landlord  &  Tikakt,  I. 

MASTER,  REFERENCE  TO. 
See  Practice,  (Equity),  4,  7. 

MEMORANDA,  1,  807,  418,  518. 

MEMORIAL. 
See  Annuity,  1« 

METER. 
See  Coal  Act. 

MIS-RECITAL. 
See  Evidence,  2. 

MODUS. 

See  Tithe,  2,  8. 

MORTGAGE. 

See  Auction  Duty. 

Vendor  &  Purchaser. 

1 .  A  mere  deposit  of  deeds,  even 
without  a  word,  may  constitute  an 
equitable  mortgage,  but  it  can  only 
occur,  as  against  strangers,  in  cases 
where  the  possession  of  the  title  deeds 


sn 


PENALTY, 


can  be  accounted  for  in  no  other  man- 
ner,  except  from  their  having  been 
deposited  by  way  of  equitable  mort- 
gage, or  the  holder  being  otherwise  a 
stranger  to  the  title  and  to  the  lands. 
Batum  and  Another  v.  Williams  and 
Otben,  150 

NEW  TRIAL. 
.   See  Practice,  (Equity),  8,  15. 

OFFICE. 

1»  The  office  of  clerk  to  the  de- 
puty registrar  in  the  Prerogative 
Court  of  Canterbury  is  not  an  office 
ooonected  with  the  administration  of 
justioe,  within  the  meaning  of  the 
statute 6&  6  Edm.  6,  c.  16,  so  as  to 
prevent  its  being  aliened  or  charged. 
Nor  is  an  alienation  of  or  charge  on 
the  profits  of  the  office,  contrary  to 
the  policy  of  the  law,  restricting  the 
alienation  of  the  income  of  a  public 
officer.  Tkcmat  Astoria  and  Philip 
Hwrdf  plainlifis;  Charles  GwinntU, 
and  John  Askew^  defendants.        136 

OFFICER. 

See  Office. 

Bankrupt,  4. 

OVERSEER. 
See  Assistant  Overseer. 

PAPER. 
See  Extent. 

PARTNERS. 

See  Joint  Tenants. 

Practice,  (Equity),  6. 

PAYxMENT. 

See  Concessit  Solvere. 

Statute  of  Limitations. 

PENALTY. 

See  Asssitant  Overseer. 
Coal  Act. 
Landlord  &  Tenant,  1. 


PLEADING. 

PERFORMANCE. 

See  Plbadiko,  (Law  &  Revekxte),  3. 
Practice,  (Equity),  18. 

PLEADING,  (EQUITY). 
See  Landlord  &  Tenant. 

PLEADING,  (Law  &  Revenue). 

See  LiBSL. 

1.  In  pleading  a  right  of  common 
by  prescription,  the  defendant  must 
shew  a  seisin  in  fee  of  the  land  in  re- 
spect of  which  he  claims,  and  pre- 
scribe in  the  que  estate  for  the  right. 
The  A  Homey 'General  v.  Gauntleti^ 

93 

2.  Where  a  defendant  justified  un- 
der a  right  of  common  of  pasture,  by 
shewing  a  demise  from  a  freeholder 
for  life  of  the  land  in  respect  of  which 
he  claimed,  and  averred  that  he,  the 
defendant,  and  all  those  whose  estate 
he  then  bad,  and  his  landlord,  from 
time,  &c.,  had  common  of  pasture  in 
respect  of  the  demised  premises: — 
Held,  upon  demurrer,  that  the  plea 
was  bad.  Ifnd. 

3.  A.f  with  B,  and  C  his  sureties, 
entered  into  a  bond  to  /).,  the  condi- 
tion of  which,  after  reciting  that  A. 
was  seised  in  tail  of  an  estate  of  which 
he  had  covenanted  to  suffer  a  reco- 
very at  a  future  day,  to  enure  to  the 
use  of  D,  in  fee,  was,  that  the  bond 
should  be  void,  if  the  recovery  should 
be  suffered  **  so  and  in  such  manner 
as  that,  under  and  by  virtue  thereof, 
the  estate  should  be  vested  in  Z).  for 
ever:"  the  recovery  was  duly  suffer- 
ed, but  A,  being  seised  for  life  only, 
Z).  brought  sn  action  upon  the  bond^ 
to  which  one  of  the  sureties  pleaded, 
that,  if  A»  had  been  seised  in  tail,  the 
recovery  was  suffered  so  as  to  vest 
the  estate  in  Z).  in  fee: — Held,  that 
this  pica  was  bad,  because,  the  reci- 
tal in  the  condition  did  not  estop  Z). 
from  disputing  that  A.  was  seised  in 
tail,  nor  release  the  surety  from  his 
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obligation,  it  being  the  intention  of 
the  parties,  that  D.  should  have  an 
estate  in  fee.  Edwards  v,  Brown^  Hat' 
ties,  end  Stephens^  423 

4.  A  declaration  for  penalties  un- 
der the  statute  17  Geo.  S,  c.  8,  allege* 
ed  that  the  defendant  was  an  assistant 
overseer,  that  a  rate  was  duly  made 
&c.,  and  that  the  plaintiff,  an  inhabit- 
ant, &c.,  at  a  reasonable  time,  de- 
manded an  inspection  of  the  rate,  and 
tendered  1«.;  and  that,  although  the 
defendant,  as  such  assistant  overseer, 
had  the  rate  in  his  possession,  he  re- 
fused to  produce  it;  whereby,  &c. :— » 
Held,  afier  verdict,  that  it  was  suffi- 
cient, because  the  allegation,  that  the 
defendant  was  an  assistant  overseer, 
could  only  be  proved  by  the  produc- 
tion of  his  appointment,  in  which  his 
duties  must  be  specified ;  and  unless 
it  had  appeared,  from  the  appoint- 
ment, that  he  had  a  general  authority 
to  take  care  of  the  poor,  or  a  limited 
authority  to  have  the  legal  custody  of 
the  rate,  the  Judge  would  have  di- 
rected the  Jury  to  find  a  verdict  for 
the  defendant.     Edwards  v.  Bennett, 

458 

POOR. 

See  Assistant  Overseer. 
Leoact  Duty,  6, 

PORTIONIST. 
See  Tithes,  1. 

POWER. 

1.  A.  having  been  indebted  to  the 
estate  of  J?,  in  a  sum  of  money,  but 
from  which  he  had  been  discharged 
under  a  commission  of  bankrupt,  vo- 
luntarily executed  to  C,  the  widow 
of  ^.,  a  bond  for  the  payment  of  part 
of  such  debt,  for  the  use  of  hersel/and 
children,  but  at  her  disposal.  Two 
years  afterwards,  A.  executed  to  C. 
another  bond  for  the  payment  of  the 
remainder  of  such  debt,  for  the  use 
and  benefit  of  herself  ofid  children  only^^ 


m  What  proportions  among  the  latter 
she  nusy  think  proper  to  direct^  buifar 
no  other  use,  purpose,  or  intent  what* 
soever  .'--^Held,  that  the  widow  took 
a  life  interest  in  the  money  secured 
by  the  bonds,  and  that  the  prineipalt 
after  her  decease,  became  payaUe 
among  the  children,  in  such  maniier» 
and  in  such  proportions,  as  she  should 
direct ;  and  the  widow  having  midft 
an  exclusive  appointment  in  &vottrof 
two  of  her  children,  it  was  hdd  that 
such  appointment  was  void,  and  that 
all  the  children  took  as  tenants  in 
common.  Fowler  and  Another  t» 
Hunter  and  Another,  506 

2.  I'hough,  generally  speaking,  an 
instrument  must  be  construed  by  the 
provisions  contained  in  it,  and  not  by 
any  thing  dehors,  yet,  under  the  eir« 
cumstsnces  of  this  case : — Held^  that 
the  Court  might  call  the  language  of 
the  second  bond  in  to  aid  in  oonstru- 
ing  the  effect  of  the  first.  Ibid* 

8.  Where  there  is  a  generil  powtr 
of  appointment  among  children,  and 
the  appointment  from  any  circum- 
stance becomes  void,  the  children 
take  as  tenants  in  common.       Ibid» 

POLICY  OF  TRADE. 

1.  An  agreement  between  three 
persons  carrying  on  the  trade  of  trunk 
and  box  makers,  and  travelling,  by 
themselves  and  their  servants,  into 
various  parts  of  England,  to  vend 
trunks  and  boxes,  to  divide,  and  not 
interfere  with  certain  districto  of  the 
several  cities,  boroughs,  towns,  and 
villages,  as  set  forth  by  diem  on 
Bowleses  Post-map  of  England;  and 
that  each,  during  his  life,  by  himself, 
and  bis  agente  duly  authorized,  shall 
trsvel  into,  to  sell  trunks  and  boxes 
in  his  way  of  business,  without  any 
interruption  whattoever,  b^  either  of 
the  other  two,  during  their  joint  lives, 
in  certain  cities,  boroughs,  towns,  and 
villages,  and  not  to  sufier  any  goods 


594 


PRACTICE. 


in  the  said  trade  to  be  manufactured  at 
their  respective  sliops  or  warehouses, 
or  to  be  sent  from  their  respective 
shops,  hooses,  or  warehouses,  or  from 
an^  other  place,  for  the  purpose  of 
bemg  sold  or  disposed  of  on  the 
ground  to  be  travelled  by  the  other 
parties  thereto;  and  not  to  aid  or  as- 
nst  any  person  to  oppose  all,  or  aoy, 
and  either  of  the  parties ;  and  not  to 
purchase  any  tea  chest  or  chests,  black 
or  greeoy  at  a  higher  price  than  6d,  or 
Sd,  each  in  Oxford;  and  in  case,  at 
any  time,  during  their  joint  lives,  any 
person  or  persons  shall  set  up  and 
oppose  any  or  either  of  the  parties,  to 
meet  together,  and  enter  into  such  mu- 
tual agreement,  to  the  intent  therein 
agreed  to,  as  shall  be  beneficial  to  the 
mutual  interests  of  the  parties;  it  be- 
ing declared  to  be  their  intentions 
not  to  do  any  act  prejudicial  to  the 
interests  of  each  other,  but  to  aid  and 
assist  each  other  in  their  said  trade 
and  business,  to  the  utmost  of  their 
power,  does  not  operate  in  general  re- 
straint of  trade,  and,  as  an  agreement 
contemplating  a  partial  restraint  only, 
is  founded  on  a  sufficient  and  valid 
consideration.  Therefore,  counts  set- 
ting forth  the  same,  and  averring,  by 
way  of  breaches,  that  the  defendant 
travelled   into   the   districts  of   the 

plaintiff,  and  sold  boxes  therein: 

Held  good,   on    general    demurrer. 
Wickem  v.  Evang,  318 

PRACTICE,  (Equity). 
See  Afiidavit. 

Attorney  and  Client,  1 , 
Bankrupt,  9. 
Costs,  2,  5. 
Devise,  2. 

Executor  ^  Administrator,  2. 
Power,  2. 

Voluntary  Agreement. 
1.  Bill  for  the  conveyance  of  an 
estate,  alleged  by  the  plaintiff  to  have 
been  purchased  and  paid  for  by  him, 
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and  to  have  been  conveyed  to  an 
ancestor  of  the  defendant,  as  a  trus- 
tee for  the  plaintiff,  dismissed,  but 
without  costs;  there  being  no  written 
agreement  or  declaration  of  trust, 
signed  by  the  defendant's  ancestor, 
and  no  actual  evidence  of  the  pay* 
ment  of  the  purchase-money  by  the 
plaintiff;  though  there  was  evidence 
of  constant  possession  by  the  plain- 
tiff, and  of  conversations  in  which  the 
defendant's  ancestor  had  stated  that 
the  plaintiff  had  purchased  the  pro- 
perty in  his  name,  with  a  view  of  giv- 
ing him  a  vote  for  the^  county ;  this 
evidence  was,  however,  rather  contra- 
dictory. John  Grows  v.  Levi  Groves^ 

163 
2.  Semble  :—ThAt  this  Court  will 
not  assist  a  party  in  getting  back  an 
estate  conveyed  by  him  for  an  illegal 
purpose;  as,  Co  enable  the  grantee 
to  vote  at  an  election,  or  to  sit  in 
Parliament,  even  though  it  bas  not 
been  used  for   the  ill^^  purpose. 

Ibid. 
S,  Qtusret  Whether  an  order  to 
examine^  witness  de  bene  esse  in  a  suit 
merely  to  perpetuate  testimony,  and 
not  for  relief,  can  regularly  be  obtain- 
ed before  answer,  or  without  notice  to 
the  other  side.   Eliis  v.  Sinclair,  182 

4.  By  the  practice  of  the  Court,  the 
plaintiff  is  at  liberty  to  refer  an  an- 
swer for  impertinence  at  any  time  be- 
fore replication.  But  sembie,  that 
for  the  future  this  is  not  to  be  under- 
stood as  a  general  rule.  I'homas  v. 
Jones^  184 

5.  According  to  the  practice  of  this 
Court,  an  answer  filed  at  any  time  be- 
fore the  sitting  of  the  Court,  may  be 
shewn  as  cause  against  a  motion  to 
extend  the  common  injunction  to  stay 
trial.  Snede  v.  Crewdson,  186 

6.  A  bill  was  filed  against  two  part- 
ners, for  an  account,  and  an  injunc- 
tion to  restrain  proceedings  at  law 
commenced  by  them  against  the  plain- 
tiff, and  tlic  common  injunction  was 
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obtained  for  want  of  answer.  An 
answer  having  been  put  in,  exceptions 
were  taken,  some  of  which  were  al- 
lowed. One  of  the  partners,  who  was 
resident  in  England^  filed  a  further 
answer,  admitting  the  facts  stated  in 
the  bill  on  whidi  the  exceptions  were 
founded ;  but  the  other  partner,  being 
abroad,  did  not  put  in  a  further  an- 
swer. The  defendant,  who  had  filed 
a  further  answer,  moved  to  ^dissolve 
the  injunction,  on  the  ground  that  he 
had  admitted  the  facts  covered  by 
the  exceptions,  and  that,  even  if  his 
answer  did  i\pt  bind  his  partner,  yet 
the  plaintiff  could  not  obtain  from  the 
other  defendant  more  than  the  same 
s^dmissionof  the  facts  charged  by  him; 
which,  it  was  insisted,  did  not  entitle 
him  to  an  injunction.  The  Court  re- 
fused the  application,  the  other  de- 
fendant not  having  answered.  Prince 
v.  Haydn  and  TimminSf  1 90 

7.  Where,  in  taking  an  account  of 
various  dealings  and  transactions  be- 
tween a  client  and  his  attorney,  ex- 
tending over  a  long  period  of  time, 
and  the  subject  of  protracted  litiga- 
tion, prolonged  and  increased  by  va- 
rious appeals  to  the  House  of  Lords, 
the  Master  ultimately  made  his  gen- 
eral report  of  the  balance  due  on  the 
account ;  and,  on  the  hearing  of  the 
cause  for  further  directions,  it  appear- 
ed to  the  Court  that  the  Master  had 
made  the  report  without  reference  to 
an  exception  to  a  separate  report, 
which  had  been  allowed  by  the  Court 
and  confirmed  by  the  House  of  Lords, 
and  without  reference  to  certain  other 
orders,  which,  it  was  considered,  laid 
down  a  principle  on  which  the  account 
was  to  be  taken;  the  Court,  of  its 
own  accord,  referred  it  back  to  the 
Master  to  review  his  report,  having 
reference  to  such  exceptions  and  or- 
ders. And  the  Master  having  after- 
wards made  hts  report  with  reference 
to  tlie  exceptions  and  orders  accord- 
ingly, but  which  was  totally  different 

VOL.  m 


from  his  former  report^  the  Court 
confirmed  it,  over-ruling  exceptions. 
Lewes  v.  Morgan^  230 

8.  New  trial  of  an  issue  directed  in 
a  tithe  suit,  it  appearing  tliat  the  ver- 
dict had  been  obtained  by  surprise, 
and  against  the  opinion  of  the  learn- 
ed Judge  who  tried  it,  the  verdict 
being  also  contrary  to  tbe  opinion  of 
the  Equity  Judge.  IVilUs  v.  Farter 
and  Others,  %M 

9.  An  heir-at-law,  questioning  the 
sanity  of  his  ancestor,  is  entitled  to 
an  issue  devUavxt  vel  non^  and,  if  he 
fails  in  the  issue,  will  not  be  compel- 
led to  pay  costs,  if  the  circumstances 
justified  him  in  trying  the  issue;  but 
costs  will  not  be  allowed  to  him. 
Smith  and  Another  v.  Dearmer  and 
Others,  278 

10.  This  Court  does  not  direct  a 
case  for  the  opinion  of  a  Court  of  lav, 
as  the  Court  o£  Chancery  doety  bur 
only  directs  the  matter  to  be  heard 
before  the  full  Court.  Gmkeil  v. 
Gaskell,  805 

11.  Where,  on  the  hearing  of  the 
cause,  the  Court  held,  that  there  was 
not  sufficient  evidence  of  the  insolven- 
cy of  a  person  within  the  meaning  of 
the  Bankrupt  Act,  6  Geo,  4i9  e.  16,  a. 
75,  so  as  to  render  void  a  settlement 
executed  by  him;  and  the  plaintiff 
afterwards  discovered  further  evi- 
dence of  the  insolvency,  which,  rely- 
ing on  the  former  evidence  being  suf- 
ficient, he  did  not  obtain  before  the 
hearing,  though  he  might  have  done 
so;  the  Court  refused  to  grant  a  re- 
hearing, the  petition  not  being  pre- 
sented within  six  months  from  the 
date  of  the  decree,  according  to  tlie 
general  order;  the  Court  also  consi- 
dering, that  the  new  evidence  could 
not  be  received  without  allowing  other 
evidence  in  explanation  o^  or  contra- 
diction to  it.    Cutten  v.  Sanger^  874 

12.  Permission  given  to  exhibit  an 
interrogatory  after  publication  paissed, 
to  prove  the  antiquity  of  the  hand- 
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writing  in  a  book  preserved  in   the  I 
British  Museum.   Lord  Kensington  v. 
Pugh,  878 

Id,  Motion  for  leave  to  except  to 
the  Master's  certificate  of  the  uxation 
of  costs  refused.  The  proper  course 
is  to  petition,  that  the  Master  may  re- 
view his  taxation.   Bozon  v.  Williams^ 

378 

14.  Where,  on  tlie  hearing  of  the 
cause,  the  suit  is  decreed  to  be  dis- 
missedy  it  has  been  the  practice  in  this 
Court  for  the  decree  containing  the 
pleadings  to  be  drawn  at  full  length, 
whilat,  in  Chancery,  a  short  order  of 
dismissal  ia  usually  drawn  up.  Me- 
morandum — ^The  practice  proposed  to 
be  altered  for  the  future.  Ibid. 

15.  Motion  to  postpone  the  new 
trial  of  an  issue  in  a  tithe  suit  from 
the  Summer  to  the  Spring  Assizes,  on 
the  ground,  that  the  application  for 
the  new  trial  of  the  issue,  and  the  de- 
cision of  the  Judge  granting  a  new 
trial,  in  which  he  stated  the  verdict 
on  the  first  trial  to  be  against  the 
opinion  of  himself  and  the  learned 
Judge  who  tried  it,  had  been  publish- 
ed in  the  newspapers,  and  was  likely 
to  influence  the  Jury,  especially  as  it 
was  to  be  tried  by  the  same  Judge, 
refused  with  costs.    fFt/Zu  v.  Farrer, 

SSI 

16.  The  common  injunction  to  stay 
proceedings  at  law  cannot  be  extend- 
ed to  stay  trial  after  an  order  to 
amend.   Brown  v.  Rcina,  589 

1 7.  Interest  is  not  allowed  on  a  judg- 
ment, except  under  special  circum- 
stances, and  where  there  is  no  iropu- 
tatioD  on  the  creditor;  and,  there- 
fore, interest  was  refused  on  a  judg- 
ment, wher6  the  creditor,  being  also 
roortgagcei  had  been  in  the  receipt  of 
the  rents  and  profits  of  the  mortgag- 
ed estates;  and  the  propriety  of  his 
conduct  was  questioned  with  respect 
to  the  manner  in  which  he  had  be- 
come iuch  mortgagee,  and  with  re- 
spect to  his  accounts,  both  as  such 


mortgagee,  and  also  at  lolicitor,  agent, 
and  steward,  to  the  mortgagor.  L^ne 
v.  Morgan^  894 

18.  Bill  for  the  specific  perform- 
ance of  a  covenant,  by  which  the  de- 
fendants engaged,  within  two  years, 
to  procure  the  heir-at-law  of  ^.  B.  to 
convey  certain  lands  to  the  plaintifli, 
or,  within  the  same  period,  to  prefer 
a  petition  to  the  House  of  Lords  for, 
and  to  use  their  utmost  endeavours  to 
procure,  an  act  of  Parliament  for  sub- 
stituting a  trustee  in  the  place  of  the 
heir,  in  case  such  heir  could  not  be 
found,  or  there  should  not  be  any 
I  heir.  On  inquiry,  no  heir  being 
found,  the  Court  decreed  the  defend- 
ants to  allow  their  names  to  be  used 
in  an  application  to  Parliament  for  the 
act,  expressing,  however,  a  doobt 
whether  such  an  application  could 
succeed,  the  estate  appearing  to  have 
escheated.  Sir  John  Frederick^  Bart.« 
and  Others,  v.  Coxwell  and  Another, 

514 
19.  The  Court  will  not  decree  that 
which  seems  to  be  impossible;  and  itu 
more  than  doubtful  whether  the  old 
law  now  prevails,  by  which  a  man  was 
compellable  to  procure  his  wife  to  le- 
vy a  fine.  Ibid: 


PRACTICE,  (Law  &  Rbtbhue). 

See  Attormet  &  Client,  f^  3,  4. 
Costs,  1,  5,  4,  6. 

1.  The  Court  will  not,  upon  an  ap- 
plication to  discharge  an  ameivia- 
ment,  enter  into  a  dispnted  qnettion 
as  to  the  validity  of  the  practioe  of 
the  Court  of  Sewers.  Ex  patU  Tmf- 
lor  and  others,  91 

2.  Where  A.  was  fined  bj  Com- 
missioners of  Sewere  for  reCnaing  to 
be  re-sworn  upon  a  standing  Jury,  the 
Court  discharged  the  fine,  it  being 
admitted  that  it  was  not  usiial  to  re- 
swear tlie  Jury,  except  upon  the  is- 
suing of  a  new  commission. 


PRINCIPAL  &  AGENT. 

.  S.  Ne  person  can  deliver  a  decla* 
ration  by  the  bye  in  the  Court  of 
Exchequer  except  the  original  plain- 
tiff. GriffiUi  and  Others  v.  Hum- 
phreyiy  218 

PRESCRIPTION. 

5'^ePLEADINO,(LAW&REVENUE),l,2. 

PRINCIPAL  &  AGENT. 

See  Bankrupt,  4. 
Turnpike. 

1.  The  testamentary  guardians  of 
an  infant  sold  part  of  his  estates  for  the 
purpose  of  redeeming  the  land-tax, 
under  the  provisions  of  the  act  38 
Geo.  3,  c.  60 ;  by  which,  in  cases  of 
sales  of  the  estates  of  infants  for  the 
purposes  of  that  act,  it  is  provided, 
that  the  purchase-monies  shall  be 
paid  into  the  Bank  of  England,  in  the 
manner  therein  directed.  The  pur- 
chaser of  part  of  the  property  paid 
his  purchase-money  to  the  agent  of 
the  vendors,  who  was  also  agent  to 
the  purchaser,  and  the  conveyance 
was  executed.  The  agent  did  not 
pay  the  money  into  the  bank,  but  mis- 
applied it.  The  purchaser  entered 
into  possession,  and  continued  in  such 
possession  for  many  years,  paying, 
however,  the  land-tax.  The  heir-at- 
law,  upon  his  attaining  his  age  of 
twenty-one  years,  settled  accounts 
with  his  guardians,  and  afterwards 
continued  to  employ  the  same  agent, 
with  whom  he  some  years  afterwards 
settled  an  account;  and  for  the  ba- 
lance, including  the  purchase*money, 
took  from  such  agent  a  security, 
which,  however,  proved  valueless. 
Nearly  twenty  years  after  attaining 
his  age^  the  heir  brought  an  ejectment 
against  the  purchaser;  to  restrain 
whieb,  and  to  obtain  a  confirmation 
of  the  contract,  the  purchaser  filed 
his  bill.    The  Court  dismissed  the 
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bill,  but  without  costs.   Hicks  v.  Mo^ 
rant,  ^Zd 

PROMISSORY  NOTES. 
See  Bills  &  Notes. 

PROMOTIONS,  1,  307,  418,  518. 

PUFFER. 
See  Auction. 

PURCHASER. 

See  Vendor  &  Pubguaser. 

RATE. 

See  Assistant  Overseer. 

REAL  COMPOSITION. 

See  Tithes,  5,  6. 

RECITAL. 
See  EviuENCE,  S* 

RECOGNIZANCE* 

1.  The  condition  of  a  recogni* 
zance,  returned,  filed,  and  enrolled  as 
of  record,  cannot  be  varied  by  a  rule 
of  Court,  l^he  King  (in  aid  of  HoU 
lis)  V.  Bingham,  101 

2.  Where  A.  entered  into  a  recog- 
nizance to  pay  to  the  King  a  certain 
sum,  or  such  sum  as  B,  should  award ; 
and  afterwards  by  rule  of  Court  C 
was,  by  consent  of  parties,  substitut- 
ed as  arbitrator  in  lieu  of  B.,  and  C 
made  his  award : — Held,  that  the  re- 
cognizance was  not  forfeited  by  the 
non-performance  of  the  award  of  C. 

Ibid. 

RECTOR. 
See  Tithes. 

REFERENCE  TO  MASTER. 
See  Practice,  (Equity),  4,  7. 
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REGISTRAR. 
See  Office. 

REHEARING. 
See  P&\CTicfi,  (Cquity),  10,  11. 

REMAINDER. 

See  D£SCE!«T. 

RENT. 

See  Chajiperty. 

Landlord  &  Tbkakt,  1,3. 

REPUBLICATION. 
See  Will. 

RESTRICTIVE    INDORSE- 
MENT. 

See  Bills  &  Notes. 

RETAIL  BREWERS. 

1.  A  retail  brewer  of  strong  beer 
uoder  die  stat.  5  Geo.  4,  c.  54,  s;  6, 
wLoae  brewery  is  situate  in  a  city 
or  market  town,  can  retail  from  his 
brewery  such  strong  beer  only  as  is 
brewed  by  him  upon  his  brewery  pre- 
mises. The  Attorney 'General  v. 
OvermgtoHf  440 

2.  A  retail  brewer  of  strong  beer, 
^hose  brewery  is  situate  out  of  a  city 
or  market  tjwn,  and  who  obtains  a- 
licence  to  retail  strong  beer  in  a  city 
or  market  town  next  adjoining  his 
brewery  premises,  under  the  stat.  5 
Geo,  4»  e.  54,  s.  7,  can  retail  at  that 
place  coily  the  strong  beer  brewed  by 
him  at  bis  country  brewery.       Ibid, 

3.  Where  a  brewer  of  strong  beer, 
who  has  two  breweries,  the  one  situ- 
ate out  of  a  city  or  market  town,  and 
the  other  situate  in  a  city,  obtains  a 
lioeoce  to  retail  the  beer  brewed  at 
the  former  in  the  next  adjoining  city, 


SPECIFIC  PERFORMANCE. 

and  another  licence  to  retail  that 
brewed  at  the  latter  at  the  place  where 
it  is  brewed,  he  caimot  retail  at  both 
places  the  beer  brewed  by  him  at  his 
country  brewery.  Jbid, 

4.  By  stat.  5  Geo.  4,  c.  54,  s.  6,  a 
retail  brewer  of  strong  beer,  whose 
brewery  premises  are  situate  in  a  city 
or  market  town,  can  only  retail  there 
the  strong  beer  there  brewed  by  him ; 
where,  therefore,  the  licence  of  a  re- 
tail brewer  empowered  him  to  retail 
at  C,  strong  beer  which  he  ahonld 
have  brewed  and  be  charged  with  du- 
ty thereon: — Held,  that  the  licence 
must  be  construed  with  reference  to 
the  Act  of  Parliament,  and  did  not 
empower  him  to  retail  at  C  strong 
beer  brewed  by  him  elsewhere.  Ibidi 

RETAINER. 

See  ANNurrr,  2. 

REVERSAL  OF  JUDGMENT. 

See  Costs,  6. 

RULE  IN  SHELLVS  CASE. 
See  Descent. 

SEWERS. 
See  Practice,  (Law  &  Revenue),  1  ^i* 

SHERIFF. 
See  Bankrupt,  4. 

SOLICITOR  &  CLIENT. 
See  Atto&kst  &  Client. 

SPECIAL  BAILIFF. 
See  Bankrupt,  4. 

SPECIFIC  PERFORMANCE, 

See  Practice,  (Equity),  1,  IS. 
Principal  &  Agent. 
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STATUTE, 
See  Annuity. 

Assistant  Oysrsebr. 

Attornbt  and  Client,  2,  3,  4. 

Auction  Duty. 

Bankrupt,  1,  2,  8,  6,  9. 

Champerty. 

Coax.  Act. 

Costs,  3,  4. 

Evidence,  2. 

Extent. 

Legacy  Duty. 

Limitation  of  Actions. 

Office. 

Retail  Brewers. 

Statute  of  Limitations. 

Voluntary  Agreement,  2. 

WooLMER  Forest. 

STATUTE  OF  LIMITATIONS. 

1.  A  verbal  acknowledgment  of 
the  payment  of  part  of  a  debt  within 
six  years,  is  not  sufficient  within  the 
Stat.  9  Geo,  4,  c.  14,  to  take  the  case 
out  of  the  statute  of  limitations.  fVillis 
V.  Nenham,  518 

SUBMISSION. 

See  Recognizance,  2. 

TENANTS  IN  COMMON. 
See  Joint  Tenants. 

TERRIER. 
See  Tithes,  2. 

TITHES. 

1.  The  language  of  an  endowment 
being  ambiguous  with  respect  to  the 
tithe  of  hay,  and  being  unexplained 
by  any  subsequent  documents,  and 
there  being  no  modern  evidence  of 
usage,  and  no  evidence  of  perception 
by  the  vicar,  the  Court  declined  to 
decree  for  the  vicar  as  against  a  por- 
tionist  claiming  the  tithe  in  question, 
but  directed  an  isiue.  Wyld^  Clerk,  v. 
fVard,  192 


£.  A  single  terrier,  unsupported 
by  usage,  is  wholly  insufficient  to  es- 
tablish a  modus,  though  there  be  not 
only  no  proof  of  payment  of  tithes  in 
kind,  but  uniform  evidence  of  the 
non-payment  of  tithes  in  kind,  within 
living  memory.   Lynes  v.  Lett^    405 

3.  To  support  a  parochial  modus, 
it  is  not  sufficient  for  the  defendants 
to  prove  the  non-render  of  tithes  in 
kind ;  they  must  distinctly  shew  the 
acceptance  of  the  modus  for  some 
time,  and  to  some  extent.  •  7^. 

4.  A  party  setting  up  an  exemp- 
tion from  vicarial  tithes  for  part  of 
his  farm,  as  being  the  demesne  lands 
of  a  priory  or  monastery,  the  tithes  of 
which  were  excepted  from  the  endow- 
ment of  the  vicar,  is  bound  to  prove, 
that  his  lands  actually  were  the  de- 
mesne lands ;  and  it  is  not  sufficient 
for  him  to  shew  that  the  priory  had  a 
manor  and  lands  in  the  parish ;  that, 
on  the  dissolution  of  monasteries,  the 
manor  and  lands'  devolved'  to  the 
Crown,  by  whom  the  same,  together 
with  the  rectory,  were  granted  to 
persons  under  whom  the  defendant 
claimed  title ;  and  that  the  definidaat'B 
farm  was  known  by  the  name  of  the 
Manor  Grange,  which,  it  was  imiated, 
meant  the  demesne  lands :  and,  Aeie- 
fore,  where  a  defendant  set  up  sach 
an  exemption,  but  did  not  actaaily 
prove  that  his  lands  were  the  demesnep 
and  there  was  evidence  of  the  receipt 
for  a  century  past  of  a  composition 
for  tithes  for  the  farm  in  qneittion, 
though  alleged  by  the  defendant  to  be 
paid  for  a  part  of  the  fiirm  only, 
which  he  admitted  not  to  be  demesne 
lands: — The  Court  decreed  an  ac- 
count, with  costs.  Young f  Clerk,  v. 
Merchant,  4Qj 

5.  In  a  suit  for  tithes  by  the  rec- 
tor, the  defendant  set  up  a  real  com- 
position of  IOj.,  as  covering,  with 
other  lands,  the  lands  in  his  occupa- 
tion.   In  support  of  that  defence  be 
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proved,  that»  in  the  reign  of  Chorlea 
the  Second,  the  lands  in  question  were 
divided  among  three  persons,  on  a 
partition,  and  from  which  persons  the 
title  was  regularly  deduced  hy  numer- 
ous instruments,  many  of  which  con* 
veyed.the  tithes  of  the  portions  of  the 
laiids  oomprised  in  them ;  and,  from 
some  of  them,  it  appeared  that  a  mo- 
ney payment,  parcel  of  a  larger  pay- 
ment, amounting  to  10«.,  was  provid- 
ed for  the  parson,  in  lieu  of  the  tithes : 
he  alio  proved,  that,  in  1666,  in  an 
Btiinm$  OB  the  statute,  Hat  not  setting 
out  tidiet,  by  the  then  rector,  against 
an  occupier  of  the  lands,  a  verdict 
was  found  for  the  defendant.  It 
appeared  from  the  evidence,  that 
tithes  had  been  rendered  prior  to  the 
reign  ofEdmard  the  Second,  but  from 
that  period  no  trace  could  be  found 
of  any  tithe  having  ever  been  render- 
ed; nor  was  there  any  evidence  o^ 
the  payment  of  the  \0s,  or  any  part 
of  it:  there  was  no  reference  in  the 
pleadings,  or  in  the  evidence,  to  the 
actual  deed  of  composition.  The 
Court  held,  that  there  was  not  suf- 
fieient  evidence  from  which  a  real 
composition  could,  in  the  present 
state  of  the  law,  be  inferred,  and  de- 
creed an  account,  with  costs.  Ledi' 

6.  It  is  clearly  settled,  that  mere 
non-payment  will  not  support  the  de- 
fence of  a  real  composition,  nor  be 
evidence  from  whence  to  presume 
the  deed  which  must  have  been  the 
foundation  of  it.  Jbi<L 

TITLE  DEEDS. 

See  Attorney  and  Client,  1. 

MoaTOAGE,  1. 

Vendor  &  Purchaser. 


TRADE. 
See  Policy  of  Trade. 


TRUSTEE, 

See  Descbvt. 
Power. 

P&UrClPAL  AMD  AaBMT. 

TURNPIKE. 

1.  Where,  upon  the  diversion  of 
a  turnpike  road  afler  the  new  road 
had  been  completed,  bat  before  the 
old  road  was  stopped  up,  tbe  trus- 
tees, by  the  permission  of  J9«,  broke 
down  his  fence,  to  make  a  passage 
from  the  new  road  to  the  doae  of  ^., 
but  did  not  put  up  a  gate  or  fence  to 
protect  tho  latter  dose: — HeU^  that 
the  trustees  were  wrong-doers,  and 
that  B.  was  responsible  for  their  acta. 
Winter  v.  Charter^  308 

UNION  OF  ESTATES. 
See  Descbht. 

USE. 
See  Descent. 

FiNB, 

VENDOR  &  PURCHASER. 

See  Auction  Duty. 
Auction. 
Champerty. 
Principal  &  Agent. 

1.  The  possession  of  a  client's 
deeds  by  his  solicitor,  is  so  usual  and 
so  much  in  the  ordinary  course  of 
transactions,  that  where  a  person  pur- 
chases an  estate,  and  is  informed  that 
the  deeds  are  in  the  hands  of  the  so- 
licitors of  the  owner  of  the  estate, 
there  is  nothing  in  that  circumstance 
which  renders  it  necessary  for  him  to 
inquire  under  what  circumstances  the 
solicitor  holds  the  deeds.  And,  there- 
fore, where  a  solicitor  acquires  by 
contract  a  different  interest  beyond 
what  his  character  of  solicitor  confers 
(such  as  an  equitable  mortgage),  it  b 
incumbent  on  him  immediately  to 
gitre  dear  and  distinct  notice  of  such 


VOLOKTARY  AGREEMENT.  * 

interest  to  all  persons  in  the  visible 
ownership  of  the  estate.  And  such  a 
case  is  not  within  the  principle  of  the 
cases  in  which  a  purchaser  of  land 
has  been  held  bound  to  inquire  of  the 
tenant  in  possession  the  nature  of  his 
interest.  Bozon  and  Another  v.  WiU, 
liams  and  Others,  150 

2.  The  lien  of  a  vendor  upon  the 
land,  and  upon  the  title  deeds,  until  the 
purchase-money  be  paid  to  him»  does 
not  apply  to  a  conveyance  to  the  pur- 
chaser, executed  by  ^omB  but  not  all 
the  parties,  where  the  contract  has 
gone  off  by  the  vendor's  default;  and 
if  there  be  any  lien  on  such  convey- 
ance, it  is  vested  in  the  purchaser  as 
a  security  for  his  deposit.  Oxenham 
V.  Esdaile  and  Others,  262 

VOLUNTARY  AGREEMENT. 

1.  The  Court  will  not,  generally 
speaking,  enforce  an  agreement  whol- 
ly voluntary,  and  without  considera- 
tion.    John  Groves  v.  Levi  Groves^ 

163 

2.  A,  having  purchased  a  freehold 
estate,  and  paid  part  of  the  purchase- 
money,  died  intestate,  leaving  two 
daughters,  his  co-heiresses  and  next 
of  kin.  After  his  decease,  on  pay- 
ment of  the  remainder  of  the  pur- 
chase-money by  the  two  daughters 
and  their  husbands,  the  estate  was 
conveyed  to  the  two  daughters  as  ten- 
ants in  common.  By  an  arrangement 
between  the  two  daughters  and  their 
husbands, .  the  freehold  estate,  and 
certain  personal  property,  were  agreed 
to  be  taken  by  B.^  the  husband  of  one 
of  the  daughters,  (by  whom  the  re- 
mainder of  the  purchase-money  for 
the  estate  was  recited  to  have  been 
paid),  as  his  share  of  the  property, 
and  a  fine  was  covenanted  to  be  levi- 
ed to  the  use  of  B.  in  fee.  The  fine 
was  neglected  to  be  levied,  but  B.  re- 
mained in  possession  till  his  death, 
acting  as  absolute  owner  of  the  estate : 


WOOLMER  FOREST.    fiOl 

shortly  before  his  death,  and  seventeen 
years  afler  the  covenant  to  levy  the 
fine,  a  deed  was  executed  and  fine  le- 
vied, by  which  the  estate  was  settled 
to  the  use  of  B.  and  his  wife  for  thefar 
lives  successively,  with  remaind|er  to 
their  children.  A  bill  by  the  credi- 
tors of  B.  to  set  aside  this  settlement 
as  voluntary  and  fraudulent,  within 
the  statute  13  Eliz.  c.  5,  was  ^miss- 
ed. Houghton  and  Others  v.  TatewiA 
Others,  464 

VOLUNTARY  CONVEYAKCfi. 

See  FfiikuouLENT  Aorsbmsnt«  ' 
Voluntary  AoaESiusNTt 

WALES. 

See  CoNcissiT  Solvjsue* 

WARRANT. 
See  Bankrupt,  ?•  S. 

WILL. 
See  Davisi. 
I.  A  testator  by  will  specifically  de- 
vises an  estate  to  his  wife;  and,  after 
certain  bequesto,  he  gave  and  devived 
to  her  all  other  his  freehold,  copyhold, 
and  leasehold  estates,  not  thereinbe- 
fore otherwise  disposed  of.  By  a  e6- 
dicil,  after  reciting  the  devises  to  hji 
wife,  he,  in  case  his  wife  should  die 
before  him,  devised  all  his  said  es- 
tates to  trustees  upon  certain  trusts: 
— Held,  that  the  will  was  not  repub- 
lished by  the  codicil,  so  as  to  pasa 
estates  purchased  between  the  date  of 
the  will  and  the  codicil.  Smith  and 
Another  v.  Dearmer  and  Another, 

it78 

WITNESS. 

See  EvinsNCB,  1. 

Practice,  (Equitt),  3,  12. 

WOOLMER  FOREST. 

1.  The  statute  52  Oeo.  S,  c.  71, 
for  the  better  cultivation  of  navy 
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WRIT. 


timber  in  the  forest  of  Woolmer^  in 
the  county  of  Southampton,  which  (s. 
8,)  enacts,  **  for  the  regulating  and 
securing  to  the  several  persons  now 
having  right  of  common  of  pasture  in 
and  over  the  said  forest,  the  power  of 
cutting  peat  and  turves  within  such 
puts  of  the  said  forest  as  shall  not  be 
indoted  by  virtue  of  this  Act,  that, 
after  the  indosure  shall  be  made  and 
conjrieted,  it  shall  be  lawful  for  all 
persons  having  right  of  common  in 
the  said  forest,  to  cut  and  take  peat 
and  turves  in  any  part  of  the  said  fo- 
rest not  inclosed  under  this  Act,  with- 
out payment  of  any  fee  or  sum  of  mo-  | 


ney  to  any  keeper  or  other  person 
having  the  care  or  superin tendance  of 
the  said  forest,  for  taking  the  same," 
merely  regulates  the  previous  existing 
rights,  but  confers  no  new  right,  and 
authorizes  those  only  who  before  had 
the  right  of  estovers  and  common  of 
pasture  to  cut,  without  payment  of 
fees,  for  the  necessity  of  the  dwelling- 
house,  in  respect  of  which  the  origin- 
al right  existed.  The  A ttometf'Gemc' 
ral  V.  GawUieti,  0^ 


WRIT. 
See  Bankrupt,  3,  4. 


END  OP  VOL,  III. 
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'dowall,  printer,  prmbbrton-row, 
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